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ERRATA. 

Column 66. After Hue 26, read as follows : 

“ The VICE-PRESIDENT moved that the Bill be now read a third 
time and passed. 

The motion was carried, and the Bill read a third time.” 

146. Line 9 from the bottom. For “ The President?’ read w The Vice-President?* 
„ 192. Alter the first line, read " Message No . 138.” 

„ 581. Omit the 24th and 25th lines from the bottom. 




PROCEEDINGS 


OF TH£ 

LEGISLATIVE COUNCIL OF INDIA. 


Saturday, January 2, 1858. 
PitJiSKNT : 


Tlio Honorable »T. A. Dorin, Vice- President, 
in the Chair. 


11 on .MajorO enl.J. Lo \v, 
Hon. 33. Peacock, 

D. Eliott, Esq., 

P. W. LeCcyt, Esq., 


E. Currie, Esq , 
Hon. Sir A. W. 13 ullor 
and 

11 . 13. llarmgtou, Esq. 


DELHI AND MEERUT. 

Ahi. PEACOCK moved the first read- 
ing oTa Hill “ to remove from the oper- 
ation of the General Laws and Regula- 
tions the Delhi territory and the Meerut 
Division, or such parts thereof .is the 
Governor-General in Council shall place 
under the administration of the Chief 
Commissioner of the Punjab.” He said, 
it was the intention of the Governor-Ge- 
neral in Council to place the Delhi terri- 
tory and the Meerut Division, or some 
portions thereof, underthe administration 
of the Chief Commissioner of the Punjab. 
It was therefore necessary that those 
districts should be placed on the same 
footing as other districts of the Punjab ; 
and, accordingly, lie proposed, by the 
present Bill, to make them non-Regu- 
lation Provinces. Strictly speaking, the 
Delhi territory was not a Regulation 
Province, though it was subject to the 
jurisdiction of the Sudder Court and 
Hoard of Revenue. By Regulation V. 
1832, the Office of Resident and Chief 
Commissioner having been abolished, 
the administration of the Revenue, of 
the Police, and of Civil and Ciyminal 
Justice was vested in the Board of 
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Revenue and Sudder Court respective- 
ly. By a provision in that Regulation, 
the Governor-General in Council was 
authorised to extend to the Delhi terri- 
tory, by an order in Council, the whole 
or a part of the general Regulations. 
He believed that they had never been 
extended to that territory in so many 
words, though they had been generally 
acted upon, The present Bill declared 
that the Delhi territory and the Meerut 
Division, or such portions of them as 
should be placed by the Governor-Ge- 
neral in Council under the administra- 
tion of the Chief Commissioner of the 
Punjab, should not be subject to the 
general Regulations. As yet, it had not 
been finally determined by the Governor- 
General in Council whether the whole 
of the Meerut Division should be placed 
under such administration ; and the Bill 
therefore proposed to take out of the 
general Regulations such portions only 
as might be annexed to the Punjab. 
If only a part of the Division should be 
transferred, the remainder would conti- 
nue subject to the Regulations. 

The Bill provided that all suits and 
proceedings which should be pending 
within these districts at the time the 
Act should come into operation, should 
he transferred to the Courts and Officers 
which might be established or appointed 
for the administration of Civil and Cri- 
minal justice, and the collection of tho 
[•revenues therein, according to their re- 
spective jurisdictions. 

Finally, the Bill provided that the 
Act should co ne into operation from 

such day as should be ’fixed by the Go- 
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vcnmr-General in Council by notice, t 
be published in the Gazette. 

The Bill was read a lirst time. 

CORPORAL PUNISHMENT. 

Mb. PEACOCK moved the first rend 
ing of a Bill “ to authorize the inllic 
tion of corporal punishment in cer 
tain cases.’* The Council, he said, was- 
well aware that, in the North YVesteri 
Provinces and other parts of India 
many of the jails had been destroyin' 
during the late disturbances, and that 
in some districts there were no means 
of carrying out a proper system of pri- 
son-discipline. On the Anns Act being 
sent up to the Chief Commissioner o 
Agra, that Officer suggested that, ii 
lieu of, or in addition to, the punishment 
of Vine which might lie imposed under 
some of the Clauses of the Act, the Ma- 
gistrate should have power to award 
corporal punishment. lie stated that, 
in many eases in which a line might be 
imposed, it would be almost impossible 
to levy it ; and that, if the offender 
should be sentenced to suffer imprison- 
ment for the default, there would be no 
moans of giving effect to the sentence. 
The Chief Commissioner said that he 
was assured that the only means of car- 
rying out the provisionsofthe Act would 
be to allow corporal punishment to be 
inflicted in lieu of, or in addition to the 
punishment of line in cases failing with- 
in the provisions of Sections XXII and 
XXV of the Act. For his (Mr. Peacock’s) 
own part, he did not think that corporal 
punishment should be inflicted in every 
case of unlawful possession or conceal- 
ment of arms ; but lie would leave those 
offences subject to imprisonment and 
fine, and make it discretionary with the 
Magistrate to order corporal punishment 
not exceeding thirty stripes with a rat- 
tan to be inflicted in lieu of the fine, in 
tin; event of its not being paid. He had, 
certainly, agreed with the Law Commis- 
sioners who prepared tho Penal Code in 
the general views which they had ex- 
pressed on the subject of corporal pun- 
ishment. They had recommended that 
no corporal punishment should be in- 
flicted ; and in the Code a3 it was last 1 
settled, there was no provision for such 
punishment. But recent events had very 
much altered bis opinion on the ques- 
tion. It appeared lo him that it was very 


inexpedient to overcrowd our jails with 
prisoners for petty offences. He had lately 
seen a suggestion from the Government 
of the North-Western Provinces that, in 
eases of simple theft, corporal punish- 
ment should be allowed to be inflicted 
when the value of the property stolen 
exceeded fifty Rupees. As the Law now 
existed, no corporal punishment could be 
inflicted where the value of the property 
stolen was above that amount. Where 
the value was under fifty Rupees, the 
Magistrate might order corporal punish- 
ment, not exceeding thirty stripes with a 
rattan, to be inflicted ; and he might also 
order corporal punishment in the case of 
juvenile offenders. That had been ex- 
tended to Bombay by Act I of 1853 ; 
and the principle of allowing corporal 
punishment had been discussed and de- 
termined by the Council on a recent 
occasion, when the Police Bill for Cal- 
cutta was before it. The Council bad 
adopted the principle of authorizing cor- 

jral punishment in certain cases. That 
Act provided that, in certain easesoftheft, 
where the value of the property stolen did 
not exceed fifty Rupees, the Magistrate 
might order corporal punishment, not ex- 
ceeding thirty stripes with a rattan, to be 
inflicted. It appeared to him, however, 
that where a theft was unaccompanied 
by aggravating circumstances, it should 
be competent to Magistrates, especially 
in districts where there were no means 
of enforcing proper prison-discipline, to 
award corporal punishment, even if tho 
value of the property stolen was above 
fifty Rupees. Jie had, therefore, provided 
>v this Bill that, in cases of simple theft, 
it should be lawful for Magistrates to 
sentence the offenders to corporal pun- 
'shment not exceeding thirty stripes 
with a rattan. 

He had also provided that in any case 
n whictj a line should be imposed under 
Section VIII of Act XI of 1857, or under 
Section XXII or XXV of Act XXVIll 
f 1857, the Magistrate might order cor- 
>oral punishment not exceeding thirty 
tripes with a rattan to be substituted 
or it in case it should not he paid fortli- 
wfth. Sections XXII and XXV of Act 
XXVIll of 1857 were the Sections with 
espect to which the Chief Commissioner 
f Agra had said it would he impossible 
o carry out the object of the Act un- 
ess cosporal punishment were allowed 
o be inflicted in lieu of, or in addition 
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to, the fine. Section XXII provided hard 
labor for a term not exceeding two years, 
and a tine not exceeding five thousand 
Rupees for wilfully neglecting to give no- 
tice of possession of ammunition Ac. in 
certain cases ; and Section XXV provided 
imprisonment with or without hard labor 
for a term not exceeding two years, in 
addition to any other penalty which 
might be awarded under the Act, for re- 
fusing to produce, or for concealing arms, 
ammunition, &c. when search was made. 
Act XI of 1857 was the Act which 
authorized the Executive Government to 
disarm, by proclamation, any person or 
specified class of persons in any district ; 
and Section VTII provided a tine not ex- 
ceeding fifty Rupees or imprisonment for 
a term not exceeding six months, for un- 
lawful possession of arms. In cases un- 
der this Section, also, it might be very 
necessary and very proper, if the tine 
imposed was not paid, to direct corporal 
punishment in substitution for it instead 
of over-crowding the Jails by sending 
the offenders to prison. 

lie had also provided that corporal 
punishment not exceeding thirty stripes 
with a rattan might be inflicted, in case 
the fine imposed was not paid, for petty 
offences, such as abusive language, ca- 
lumny, and in considerable assaults or 
affrays, which were now punishable with 
tine under Regulation IX. 179:3. 

lie had further provided that nothing 
in the Bill should be deemed to author- 
ize the infliction of corporal punishment 
on an} r European, or on any female. 
The reasons which had induced him to 
bring in the Bill, did not apply to Eu- 
ropeans ; and females had always, very 
properly, been exempt from corporal 
punishment. 

Lastly, he had provided that the word 
“ Magistrate” should include any per- 
son lawfully exorcising the full powers 
of a Magistrate, and also any Assistant 
to a Magistrate, or a Deputy Magistrate 
specially appointed by the Executive 
Government to exercise the powers vest- 
ed in a Magistrate by this Bill. , 

These were the general provisions of 
the Bill. Doubtless, it was susceptible of 
improvement ; and, when it came before 
a Select Committee and before a Com- 
mittee of the whole Council, any neces- 
sary amendments might be made in it. 

Sir ARTHUR BULLER asked if 
the duration of the Act was limited ? 


Mr. PEACOCK replied, it was not. 
Possibly, the Select Committee to whom 
the Bill would be referred might think 
it right to recommend that the duration 
of the Bill should bo limited. The 
question of permitting corporal punish- 
ment would be re-considered by the Se- 
lect Committee on the Penal Code. If 
that Committee should determine that it 
ought not to he permitted, this Act 
would be repealed : if it should deter- 
mine otherwise, provisions for corporal 
punishment would be introduced into 
the Code, and the Council would have 
an opportunity of discussing the general 
principle when the Code should come 
before it in Committee. 

With these observations, he hogged 
to move the lirst reading of the Bill. 

The Bill was read a first time. 

ESCAPED OFFENDERS. 

Mn. PEACOCK moved the first 
reading of a Bill ‘‘ for the punish- 
ment of certain offenders who have 
escaped from jails, and of persons who 
shall knowingly harbour such offen- 
ders.” He said, he need scarcely inform 
the Council that, during the recent 
disturbances in the North-Western Pro- 
vinces and other parts of India, many of 
the jails had been broken open and 
destroyed, and the piisoners forcibly re- 
leased. Many of such prisoners were, at 
the time of their release, undergoing 
sentences of imprisonment for heinous 
crimes, and a large number of such prison- 
ers were still at large. He had thought 
it right, therefore, to bring in a Bill to 
subject every such person to heavy pun- 
ishment if he should fail, within one 
month after the passing of the Act, to 
surrender himself to a Magistrate or 
Police Officer, and make true answer, to 
the best of his knowledge, to all such 
questions as should be put to him by 
a Magistrate touching the jail from 
which lie had escaped, and the cause for 
which he had been there detained. As it 
was very inexpedient to over-crowd the 
jails, or to allow convicts of this de- 
scription to remain in the country, he 
had provided by the Bill that every such 
person should, upon conviction, be sen- 
tenced to transportation for life. Ho 
did not propose to leave it to tho 
discretion of ■ he Court before which such 
an offender should be convicted, to pass 
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a more lenient sentence. The Bill also 
provided that any person who had es- 
caped from jail or other lawful custo- 
dy whilst detained under a committal 
for trial for any heinous offence, or un- 
der a charge of being guilty of such 
offence, and who should not, within one 
month after the passing of the Act, 
surrender himself to a Magistrate or 
Police Officer, and declare from what 
jail he had escaped, and the nature of 
the charge upon which he had been de- 
tained — should, on being convicted of 
having escaped, and of having commit- 
ted the heinous offence for which he had 
been detained, be subject to the same 
punishment. The latter provision ap- 
plied to persons who had not hither- 
to been convicted ; and, therefore, they 
ought not to undergo any more severe 
punishment than the present law allow- 
ed for escaping from prison, unless they 
should also be convicted of having com- 
mitted the offence for which they had 
been detained. 

The heinous offences contemplated by 
the Bill, were murder, attempts to mur- 
der, thuggee, dacoity, robbery, belong- 
ing or having belonged to a gang 
of thugs, or to a gang of dacoits, or to a 
wandering gang associated for the pur- 
poses of theft or robbery, anil all crimes 
against person or property attended 
with great personal violence. It was 
very desirable that the country should 
be rid of offenders of this class ; and, 
therefore, the Bill did not leave it to 
the discretion of the Magistrate to 
sentence them to transportation for life, 
hut made it incumbent on him to do 
so. 

He had also provided that whoever 
should knowingly harbour or conceal 
any such escaped prisoner, or, being 
aware of the place of concealment, 
should wilfully fail to give information 
thereof to a Magistrate or Police Officer, 
should be liable to imprisonment with 
or without hard labor for any term not 
exceeding seven years, and also to line. 

Many prisoners who had escaped, 
were not in custody for any heinous 
offence. He had thought it right that 
the Magistrate should have the power 
of tendering a pardon to any such pri- 1 
soner, both in respect of his having 
escaped from custody, and of the offence 
for which he was detained, upon condi- 
tion of his giving* such information as i 
^ Mr. EwcocJc 


might lead to the apprehension and con- 
viction of any heinous offender punish- 
able under the Act. 

The Bill provided that offences under 
the Act might be tried by a Sessions 
Judge, or by a Special Commissioner 
appointed under Act XIV of 1857. 

Before he concluded, he desired 
to offer his thanks to a gentle- 
man of great ability and of consider- 
able experience — Mr. Edward Lautour, 
the Judge of the Twenty-four Pergun- 
nahs — for many very useful suggestions. 
Mr. Lautour had been kind enough him- 
self to prepare a Bill u|>on the subject ; 
and although he (Mr. Peacock) had not 
adopted all the provisions which were 
contained in that Bill, he felt bound to 
acknowledge the valuable assistance 
which he had received from that gen- 
tleman as well on this as on many other 
occasions. 

The Bill was read a first time. 

COMPULSORY LABOR (MADRAS). 

Mu. ELIOTT moved that the Bill 
“ to make lawful compulsory labor for 
the prevention of mischief by inunda- 
tion, and to provide for the enforcement 
of customary labor on certain works of 
irrigation in the Presidency of Fort St. 
George” be now read a third time and 
passed. 

The motion was carried, and the Bill 
read a third time. 

PORT-DUES (CUTTACK). 

Mu. CURRIE moved that the Bill 
“ for the levy of Port-dues in certain 
Ports in the Province of Cuttack” be 
now read a third time and passed. 

The motion was carried, and the Bill 
read a third time. 


COMPULSORY LABOR (MADRAS). 

Mu. ELIOTT moved that Mr. Pea- 
cock he requested to take the Bill “ to 
make lawful compulsory labor for the 
pivvention of mischief by inundation, 
and to provide for the enforcement of 
customary labor on certain works of 
irrigation in the Presidency of Fort 8t. 
George” to the Governor-General for 
his assent. 

Agreed to. 
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PORT-DUES (CUTTACK). 

Mr. CURRIE moved that Mr. Pea- 
cock be requested to take the Bill “ for 
the levy of Port-dues in certain Ports 
in the Province of Cuttack” to the 
Governor-General for his assent. 

Agreed to. 

NATIVE PASSENGER SHIPS. 

Mr. ELIOTT moved that Mr. Cur- 
rie be added to the Select Committee 
on the Bill “ for the regulation of 
Native Passenger Ships.** 

NOTICES OF MOTION. 

Mr. PEACOCK gave notice that he 
would, on Saturday the 9th Instant, 
move the second reading of the follow- 
ing Bills, namely, 

The Bill “ to remove from the opera- 
tion of the general Laws and Regulations 
the Delhi Territory and the Meerut 
Division, or such parts thereof as the 
Governor-General in Council shall place 
under the administration of the Chief 
Commissioner of the Punjab.” 

The Bill “ to authorize the infliction 
of corporal punishment in certain 
cases.” • 

And the Bill “ for the punishment of 
certain offenders who have escaped from 
Jail, and of persons who shall knowingly 
harbour such offenders.’* 

Also that he would on the same day 
move that the Standing Orders be sus- 
pended to enable him to proceed with 
the above Bills. 

The Council adjourned. 


Saturday , January 9, 1858. 
Present : 

The Honorable J. A. Dorin, Vice- President , 
in tlio Chair. 

ITon, tlio Chief Justice, P. W. LcGfcyt, Esq., 
Hon. Major General E. Currie, Esq. 

J. Low, and # 

Hon. B. Peacock, H. B. Harington, 

D. Eliott, Esq. Esq. 

BOMBAY WATER-WORKS. 

Mr. LeGEYT moved the firijt read- 
ing of a Bill “ to give effect to an 


agreement between the Government of 
Bombay ai>d Her Majesty’s Justices of 
the Peace for the Town of Bombay 
in relation to certain Water- works in 
the Islands of Salsette and Bombay.” 
The principal object of this Bill, he 
said, was to give the Government of 
Bombay some security for the re- 
payment of a very large sum of money 
disbursed by it in the construction 
of certain water-works known as the 
Vehar Valley Water- works. It would 
be in the recollection of the Coun- 
cil that, on several occasions of late 
years, the scarcity of water in Bombay 
towards the end of the hot season, had 
produced much painful anxiety and dis- 
tress ; and that, only two years ago, it 
was called on to pass a Bill which was 
rendered necessary by an extreme 
drought in the Island at that time, and 
which materially affected private com- 
fort and property. 

The population of Bombay had, of 
late years, increased very largely and 
very rapidly. Within the last twenty 
years, it had nearly doubled, and it now 
amounted to about 600,000. The Is- 
land being entirely dependent for its 
supply of water on the periodical rains 
which fell from the middle of June till 
the end of {September, any failure of 
those rains necessarily produced ex- 
treme scarcity and distress. This state 
of things had been an object of great 
solicitude with the Government and the 
Inhabitants of the Island for some 
years past. Several projects for reme- 
dying the want of water bad been sub- 
mitted from time to time to the Go- 
vernment, and tested by scientific cn- 
quiry. After a careful examination of 
several, one, in which it was proposed 
to collect water in a large reservoir in 
the neighboring Island of Salsette, and 
bring it into Bombay by means of iron - 
pipes, a distance of about fourteen miles, 
— was found to present the most effec- 
tual and feasible results. The cost of 
this work was then estimated at twen- 
ty-five lakhs of Rupees. It was obvious 
that an outlay of this kind, being solely 
for the benciit of the Inhabitants of 
Bombay, was one which should fall, not 
on the general revenues of the country, 
but on the Inhabitants of the place 
who would benefit thereby. It was 
accordingly proposed that the sum of 
twenty-five larhs shtfuld be advanced by 
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the Government, and that a water-rate 
should be levied on occupiers of houses 
and grounds in the Island which would 
yield four per cent., to be paid as interest 
on the outlay, and one per cent., to he set 
apart as a sinking fund for the gradual 
liquidation of the capital. This scheme 
received the sanction of the Govern- 
ment of India, and of the Honorable 
Court of Directors. Contracts were 
entered into by the Honorable Court in 
London for pipings &c. f and the reser- 
voir was commenced upon in Salsette, 
and was now on the eve of completion. 
13 ut, as usually happened in such mat- 
ters, the estimate of cost had been con- 
siderably exceeded. Already, the out- 
lay had been more than thirty-five 
lakhs, and ho believed it was probable 
that the work, before it was finished, 
would cost four or five lakhs more. The 
Municipal ity was called upon to pro- 
vide funds for the repayment of the 
whole of this sum, and of interest at 
the rate of four per cent. The Justices 
demurred to making the municipal 
f unds responsible for more than twenty- 
five laklis, and interest upon that 
amount, contending that the funds 
had been bound only to that extent. 
The Government of Horn bay, how- 
ever, and the Government of India took 
a different view of die case, and thought 
it fair that the whole sum expended 
should be recovered from the Inhabit- 
ants of the Island by means of a local 
tax. A discussion extending over a 
considerable space of time ensued, and 
the final proposal from the Justices was 
that the Municipality should be made 
responsible for the repayment of twenty- 
five lakhs, and half the excess over that 
sum. The Government of Bombay still 
contended that the whole should be re- 
paid by them. On the urgent repre- 
sentation of the Justices, however, they 
had since referred the proposition to 
the Honorable Court of Directors with 
all the circumstances connected with it, 
with a recommendation that it should 
be acceded to. -No answer had been 
received to that representation yet. 

Meanwhile, the Government of India 
had intimated to the Government of 
Bombay that it was indispensable that < 
some security should be provided for 
the repayment of the whole advances 
made, with interest at four per cent., and 
hud called upon them to obtain with 

jtfr, IsGeyt 


that view legislative sanction to a wa- 
ter-rate being levied in the Island. In 
conformity with that direction, the Go- 
vernment of Bombay had framed the 
Bill which he had now the honor to 
bring before the Council, and which was 
entitled u A Bill to give effect to an 
agreement between the Government of 
Bombay and Her Majesty’s Justices of 
the Peace for the Town and Island of 
Bombay and Colaba, in relation to cer- 
tain -water-works in the Islands of Sal- 
sette and Bombay.” 

The Preamble of the Bill recited 
that — 

“ Whereas the Governor in Council of Bom- 
bay lias contracted wit It Her Majesty’s Jus- 
tiees of the Peace for the Town ami Island of 
Bombay and Colaba to erect and complete at 
an estimated cost of twenty-five Lakhs of Ru- 
pees or thereabouts, pertain water- works for 
the purpose of supplying the said Town und 
Island witli water from the Vehar Valley in 
the Island of Salsette, and to proeuro and lay 
down the piping required for that purpose, 
and to maintain the said works and piping 
when completed, on the terms and conditions 
that the w hole of the money disbursed by the 
Governor in Council in the provision, erection, 
and completion of the said works shall, whe- 
ther such sum be greater or less than the said 
sum of twenty-five Lakhs of Rupees, be repaid 
with interest nt the rate of four Rupees lor 
every one hundred Rupees per annum ; and 
that for that purpose the said Justices shall, 
by and out of the Municipal Fund of Bombay, 
pay to the said Governor in Council in each 
year, until the whole of the money disbursed 
as aforesaid shall bo repaid and satisfied, a 
sum equal to five Rupees on every hundred of 
the whole sum expended by the Governor in 
Council in the erection and completion of the 
said works and piping ; that is to say, a sum 
equal to one-twentieth part of the whole sum 
disbursed as aforesaid, out of which such a sum 
as shall be equal to interest at four per cent, 
upon the principal amount of the debt re- 
maining unpaid in each year, shall be appro- 
priated to the payment of such interest, and 
the residue shall be appropriated towards re- 
duction of such principal amount ; and that 
the said Justices shall also, in addition to tho 
above suhi so to be annually paid by them as 
aforesaid, pay also annually to the said Go- 
vernor in Council of Bombay out of the said 
Municipal Fund tins actual annual cost of 
maintaining the said works ; — 

, “ To gifb effect to the Baid agreement j it is 
enacted as follows — 

/The Sections which followed author- 
ized the Justices, with the sanction of 
the Governor in Council, to levy a special 
tax on all occupiers of houses, grounds, 
and tenements within the Islands of 
Bombay and Colaba of the annual value 
of forty-eight llupees and upwards at 
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a rate not exceeding three and a half per 
cent., and required the Board of Conser- 
vancy, or such other persons as should 
for the time being have the control of 
the Municipal Funds, to pay therefrom 
to the Governor in Council, on a certain 
day in each year, the amount of that 
water-rate in payment of the sum ad- 
vanced for the water-works, and interest 
thereon at four per cent. 

It was necessary lor him to state, in 
introducing this Bill — and he had been 
instructed by the Government of Bom- 
bay to state it — that it was hoped it 
would not be found necessary to enforce 
the water-rate contemplated by it if the 
Municipal Hill for Bombay, which was 
now before a Select Committee, and about 
to be reported on, should pass in its pre- 
sent shape. In that event, it Avas be- 
lieved that ample funds would be forth- 
coming, not only for ordinary municipal 
purposes, hut also for repayment of the 
advances for constructing these water- 
works ; and if this should he the case, 
the provisions of the present Hill would 
not be brought into operation. The 
Bill, therefore, might be regarded only 
as providing a grant-in-aid to the 
Municipal Fund as it was expected to 
be constituted under # the Municipal Bill 
now before the Council, in case that 
Fund should be found unequal to meet 
the demands on it for repayment and 
interest. But as the sources from which 
the funds proposed by the Municipal 
Bill had not yet been determined, both 
the Government of Bombay and the 
Government of India considered it in- 
dispensable that a Bill like this should 
he passed in the meantime, to give 
the former a positive security for the 
payment of the money which they had 
advanced, hut for which they at present 
bad no security. 

The Bill was read a first time. 

DELHI AND MEERUT. 

Mr. PEACOCK moved that the Bill 
“ to remove from the operatmiL of the 
general Laws and Begulations wR Delhi 
Territory and the Meerut Division, or 
such portions thereof as the Governdr- 
General in Council shall place under 
the administration of the Chief Commis- 
sioner of the Punjab” be read a second 
time. 

The Motion was carried, and t^e Bill 
read a second time. 


, 1858 .] Punishment Bill . 

CORPORAL PUNISIIMENT. 

Mr. PEACOCK moved that the Bill 
11 to authorize the inlliotion of corporal 
punishment in certain cases’* be read a 
second time. 

The CHIEF JUSTICE said, any 
objection or discussion which be might 
he inclined to raise on the Bill, would 
rather be with respect to particular 
provisions, and to the question whether 
the operation of the measure should be 
permanent and general as to locality, 
than to its principle of which he 
entirely approved. Bcforo speaking on 
the motion for the second reading, 
therefore, he should be glad to know 
whether the Honorable and learned 
Member proposed to proceed with the 
Bill at once, or to refer it to a Select 
Committee in the first instance. 

Mu. PEACOCK said, he proposed to 
move — first that the Standing Orders 
be suspended in regard to the BID, and 
then that the Bill be referred to a 
Select Committee with instructions to 
them to report upon it within a fortnight. 

Tine CHIEF JUSTICE said, the 
doubt which lie bad in his mind — but 
that might be discussed in Committee 
very well— was whether Section 1 of the 
Bill went far enough, and whether Section 
1 1 did not perhaps go too far. Section 
1 only gave the Magistrate power to 
inflict corporal punishment in cases of 
simple theft. The reason for the Bill 
being declared by the Preamble to be 
the destruction of jails, there might be 
many offences in the nature of felony 
other than cases of simple theft, but at 
the same time not so serious as to 
justify the infliction of capital punish- 
ment, or to call for that of transporta- 
tion, which it might be very desirable 
to deal with by such summary punish- 
ment as corporal punishment. There 
would he the same reason derivable 
from the destruction of jails for au- 
thorizing such punishment in those 
cases as there was for authorizing it in 
cases of simple theft. For instance, 
burglary, as practised in this country, 
often differed very little in gravity from 
simple theft. In many cases, it was 
•committed by the mere severance of a 
string or the cutting of a mat-wall, and 
was accompanied with no danger to life, 
or injury to person. He could put 
, many other cases to which, for thq 
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same reason, the provision of this Sec- 
tion might be made applicable as well 
as to cases of simple theft. 

With respect to Section II, he felt 
considerable doubt about including in 
it the words “or for any petty offence, 
such as abusive language, calumny, in- 
considerable assaults or affrays.* * He 
was quite prepared, particularly if the 
operation of the Act were limited to 
certain districts, to accede to the sug- 
gestion of the Chief Commissioner of 
the North-Western Provinces, and to 
give the power of inflicting corporal 
punishment for offences against particu- 
lar Sections of the special enactments 
named in the Section. Those would be 
offences threatening danger to the State 
and to the public peace. Hut it seemed 
to him very doubtful whether the Hill 
should give this power in the case of 
abusive language, calumny, and inconsi- 
derable assaults or affrays. 11(5 could 
not find that, before Lord William 
Bcntinck interfered with the infliction 
of corporal punishment in other cases, 
those offences had been, at least in this 
Presidency, so punishable. Section VIII 
of Regulation IX. 1793 provided as 
follows : — 

“Tho Magistrates are empowered to hear 
and determine, without any reference to the 
Courts ol' Circuit, all complaints or prosecu- 
tions brought before them for petty offences, 
such as abusive language, calumny, inconsi- 
derable assaults or affrays, and to punish tho 
offender, when convicted, by committing him 
to prison for a term not- exceeding fifteen days, 
or by imposing a fine upon him not exceeding 
fifty Sicca Rupees.” 

Under this, therefore, the imprison- 
ment was limited to fifteen days, 
and, as far as he could see, was simple 
imprisonment. If a Magistrate were 
to inflict thirty stripes with a rattan 
upon a man because he was unable to 
pay the fine imposed, he would be 
punishing his poverty rather severely ; 
lor tho man would doubtless feel thirty 
stripes with a rattan to be much more 
severe than simple imprisonment for 
fifteen days, independently of the degrad- 
ing nature of the punishment. 

The objections which ho felt to the 
Bill would be very much removed if its<. 
operation were limited to those districts 
in which, by reason of the destruction 
of jails, there was an absolute necessity 
for administering this rough kind of 
The Chief Justice 


justice instead of the regular punish- 
ment of imprisonment. 

Mit. ELIOTT begged to direct the 
attention of the Honorable and learned 
Mover of the Bill to Standing Order 
No. LXX, which was as follows : — 

“ Any Member, however, may move a special 
instruction to the Select Committee immediate- 
ly alter its appointment, directing it to submit 
forthwith a preliminary Report, suggesting 
any alterations which it may deem expedient 
to make in the Bill previous to the publication 
thereof in tho Calcutta Gazette . If sueh 
preliminary Report of the Committee shall be 
adopted by the Council, tho Hill shall be 
amended accordingly, und published for gene- 
ral information.” 

He wished to know whether the Hon- 
orable and learned Member would 
consent to the Bill being referred to a 
Select Committee with such a special 
instruction. He asked this question 
with reference to the observations of 
the Honorable and learned Chief Justice, 
in which, for the most part, he entirely 
concurred, and, concurring therein, he 
could hardly bring himself to vote for 
the second reading of the Bill as it 
stood, except on the understanding that 
it would be referred to a Select Com- 
mittee for a Report preliminary to pub- 
lication ; for those observations went to 
confirm his own impression that the 
Bill went farther than was necessary 
on the grounds stated for it — an impres- 
sion which lie believed was shared by 
other Members. 

Mn. PEACOCK said, he did not see 
any necessity for referring the Bill to a 
Select Committee for the purpose of 
amending it previous to publication. 
He did not propose to have the Bill 
published. 

Mit. ELIOTT said, the Bill was con- 
sidered by several Members open to con- 
siderable objection, all which objections 
might be removed before the Council 
committed itself to the Bill by publish- 
ing it in the Gazelle in its present shape. 

II is main objection to the Bill was 
that, wtareas the reasons given for it in 
the PrflPible were only local and tem- 
porary, the Bill itself was general and 
permanent. The first reason recited 
in the Preamble, was “ the destruction 
of the jails in many parts of India, and 
the consequent want of prison-disci- 
pline.** But this reason did not apply 
to the greater part or the whole of 
Bengal, or to Madras, or to Bombay. 
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The first provision contained in the I 
.Hill was a provision authorizing the ! 
infliction of corporal punishment in eases j 
of simple thelt. Surely, that was a | 
matter which, if there was no pressing 
reason to the contrary, had better be 
considered in connection with the Penal 
Code. The same remark applied to 
the provision made by Section 11, 
which authorized the inflict ion of cor- 
poral punishment for (among cer- 
tain other o lie nee-) abusive language, 
calumn\, and inconsiderable assaults * 
or allhus. It was quite clear that no 
pressing reason for applying corporal 
punishment in these eases existed either 
in Heitgal, or at Madras, or at liom- 
bay, if any did exist in the North- 
Western Provinces. The cause of the j 
necessity in the North-Western Pro- j 
vinces was stated to be the dot rue- ; 
lion of jails. Hut the Council did | 
not know to what extent jails in those ! 
Provinces had been destroyed. At all j 
events, airangements might he made 
for replacing all those which had been 
destroyed. He thought it unadvisable, 
there lure, that the Council should, in 
such a question, commit itself to a per- i 
manent and general measure when the j 
actual exigency could.be met by a tem- j 
porary and local one 

Tuk CHI FF .1 If STIC E said, lie con- ! 
fl-ssi'd he thought that no great harm 
would he done by reading the Hill a 
second time now, and publishing it in the 
ordinary course. The questions raised 
by the Honorable Member for Mad 
ras might, at the same time, he consider- I 
ed in Committee. They were really ques ! 
tions of detail rather than of principle; 
and all were agreed that a Hill ol 
some kind on this subject was necessary. 

It did appear to him, therefore, that 
the course he suggested might he adopt- 
ed with advantage. He did not. think 
that, in assenting to the second reading 
to-day, any Honorable Member would 
be pledged to vote for it in its present 
shape on the Motion for the thirfl read- 
ing, or precluded from proposing such • 
amendments in it in Committee as he 
might consider expedient. 

Mr. CURRIE said, he concurred with 
the Honorable Member for Madras in 
the observations which ho had made. It 
did not seem to him that the point at 
issue was, as suggested by the llonofablv 
and Learned Chiefs Justice, a matter oi 
VOL. IV. — PART .1. 
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detail. It surely was not a matter of de- 
tail whether a Bill should he a temporary 
and local incus uic, or whether it should 
be a general and permanent one. That 
seemed to him to be essentially a ques- 
tion of principle ; ami, therefore, ho 
thought that the course suggested by 
the Honorable Member for Madras was 
a right and proper one. 

For his own part, he thought that 
corporal punishment might witli advan- 
tage he substituted for inipri.-oumont 
with respect to certain oflenoes, hut he 
did not think the olfenees selected in 
the Bill the only or perhaps the most 
appropriate ones to which such punish- 
ment could properly he made applicable. 
But the question was a large one, re- 
quiring careful consideration ; and he 
thought that the proper opportunity for 
considering it would be in settling the 
Penal Code. if, therefore, the Bill 
was to he read a second time to-dav, 
he should prefer that it be referred to 
a Select Committee for preliminary 
Report, as proposed by the Honorable 
Member for Madras. At any rate, it 
must he understood, that, in assenting 
to the second reading, the Council did 
not pledge itself to accept the Bill as 
a permanent and general measure, hub 
might, if it thought expedient, insert 
amend men ts in Committee with the 
view of making it temporary and local 
Mu. PEACOCK said, lie thought that 
the better course would he to take the 
opinion of the Council now as to whe- 
ther the Bill should he read a second 
time or not. It certainly was not Ins 
intention to refer the Bill to a Select 
Committee for the purpose of being 
amended previously to publication, lie 
did not think that there was any rea-ou 
for taking it out of the usual course in 
that way. The only principle to which 
Honorable Members would be hound by 
voting for the second reading v\aa that 
corporal punishment was a proper pun- 
ishment in some eases. 11‘ any Ho- 
norable Member considered that it was 
an improper punishment to inflict in 
any ease, it would he his duty to vote 
against the second reading ; but if lie 
considered that it was a proper punish- 
ment to inflict in certain eases, his vot- 
ing for the second reading would not 
commit him the opinion that it was 
a proper pums In. lent to. inflict in every 
[-pw^o^Uft^ifted.iii the Hill. / 
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With respect to the recitals in the 
Preamble, the first was as follows : — 

“ Whereas, in consequence of the destruction 
of tho jails in many parts of India, and the 
consequent want of prison-discipline, it is ex- 
pedient to Bubstituto corporal punishment for 
imprisonment in cases of simple theft.” 

The Council had already recognized 
and adopted the principle that corporal 
punishment was a proper punishment in 
eases of theft in which the value of the 
property stolen did not exceed fifty llu- 
pees. Having done that, he could not 
see what objection it could have to that 
punishment in cases of theft in which 
the value of the property stolen exceeded 
fifty Rupees. If corporal punishment was 
improper in cases of theft involving more 
than fifty Rupees on the ground that it 
w$s a degrading punishment, surely, it 
was equally improper on that ground in 
cases of theft involving less than fifty 
Rupees. There was no good reason 
why a man who stoics sixty Rupees ought 
not to he degraded just as much as a 
man who stole one Rupee. The Honor- 
able Member for Madras was himself 
one of those who had voted lor the in- 
sertion of the Clause authorizing corpo- 
ral punishment in the Police Act. 

If it were considered that the corporal 
punishment proposed by the Hill was 
improper in eases of simple theft on 
the ground that thirty stripes with a 
rattan was an insullicient punishment in 
which the property stolen was of large 
amount, that question might be further 
considered by a Select Committee in the 
ordinary course ; but he did not think 
it necessary to refer the Rill to a Select 
Committee for the purpose of amending 
it previously to publication. 

The next recital in the Preamble was 
as follows : — 

“ And whereas it is expedient in certain 
cases Unit offenders should not be imprisoned 
for the non-payment of small lines.” 

Was it right, or was it wrong, that 
corporal punishment should be inflicted 
in certain cases in lieu of imprisonment 
for the non-payment of small fines ? 
He proposed that it should be inflicted 
in any case in which a fine should be 
imposed under the provisions of {Section 
VI il Act XI of 1857, if the fine should 
not be paid forthwith. Section V II I 
Act XI of 1857 provided a fine not ex- 
ceeding fifty Rupees, or imprisonment 
fo& a period not exceeding six months, 
Mr. Peacock 


for unlawful possession of arms in dis- 
tricts ordered by Government to be dis- 
armed. He also proposed that it should 
be lawful to inflict corporal punishment 
in cases of non-payment of fines imposed 
under the provisions of Sections XXII 
and XX V of the Arms Act No. XX VIII 
of 1^57. The former of these Sections 
provided imprisonment with or without 
hard labor for a term not exceeding two 
years, and a fine not exceeding live thou- 
sand Rupees, for wilfully neglecting to 
give notice of possession of ammunition 
in certain eases ; and the latter provided 
imprisonment with or without hard 
labor for a term not exceeding two years, 
in addition to any other penalty which 
might be awarded under the Act, for not 
producing or for concealing arms or 
ammunition when search was made. 
Now, the question was, ought persons 
convicted under these Sections to be 
imprisoned if they did not pay the fine 
imposed ? The Council had been told 
by the Chief Commissioner of the North- 
Western Provinces that it would be im- 
possible to carry out these provisions in 
those Provinces unless corporal punish- 
ment were allowed to be inflicted in 
lieu of, or in addition to, fine and im- 
prisonment. If it .would be impossible to 
carry out these provisions in the North- 
Western Provinces unless corporal pun- 
ishment were allowed, it would be equal- 
ly impossible to carry out the ]>ro visions 
of Section VII L of Act XI of 1857 in any 
district which the Government might or- 
der to be disarmed. If the Government 
should think it right, under the provi- 
sions of Act XI of 1857, to prohibit the 
possession of arms in certain parts of 
the country — and he thought that it 
would bo necessary to do so — it would 
be almost impossible to imprison every 
one who neglected to pav a fine imposed 
upon tliim for endeavoiing to evade the 
law. The question, therefore, resolved 
itself into this — were such offenders to 
go unpunished, or was corporal punish- 
ment- to be permitted, under the circum- 
stances ? He did not contend that cor- 
poral punishment was absolutely a pro- 
per punishment for refusing to deliver 
up arms, or for carrying them contrary 
to law : but under tho circumstances 
stated by the Chief Commissioner of the 
North-Western Provinces, he thought 
that corporal punishment ought to be 
permitted in such cases. For the same 
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reason, be thought that it would be bet- 
ter to authorize the infliction of corporal 
punishment in default of payment of 
small fines in certain cases, than to over- 
crowd the jails, or to inflict imprison- 
ment, when they had not the means of 
carrying out a proper system of prison- 
discipline. Whether the Council would 
agree with him in this opinion, he did 
not know ; but, in moving for the second 
reading of the Hill, he did not ask them 
to pledge themselves to the details of 
it. All he asked them to declare was 
that corporal punishment was a proper 
punishment to inflict in some cases, 
without committing themselves to 
any opinion as to what those cases 
were. 

in conclusion, he would repeat that 
he did not think it necessary to take 
this Bill out of the ordinary rules, and 
to refer it to a Select Committee in order 
that they might say, before it was pub- 
lished, whether it went too far in some 
eases, or not far enough in others. That 
would be the duty of the Select Com- 
mittee, to whom the Bill would be re- 
ferred ; and he thought it was not neces- 
sary that, previously to publication, the 
Bill should be put into such a shape 
that the Council might he prepared to 
say to the world — “ J Tore is the Bill as 
we have finally determined to pass it.” 
He should, therefore, press his Motion 
for the second reading. 

Tub CHIEF JUST ICR said, he wish- 
ed, beftm* the vote was taken, to remind 
Honorable Members that this discus- 
sion had been rather irregularly mooted, 
lie did not think it was right to put it 
to any Honorable Member — “ Will you 
consent to a certain something being 
done to the Bill after the second read- 
ing ? If you will not, I shall vote 
against the second reading.” The second 
reading of a Bill ought to be determined 
independently of any thing to bo done 
to it at a subsequent stage. The ques- 
tion whether this Bill should now he 
read a second time, and that which the 
Honorable Member for Madras had 
raised, were two distinct questions, and 
ought to be determined on their o&n 
respective merits. The latter should 
be raised by a specific Motion, or by ? 
way of amendment on the Motion to 
refer the Bill to a Select Committee. 

Mb. PEACOCK said, he ha£ only 
spoken in reply to the question which 


the Honorable Member for Madras had 
asked. 

The Motion for the second reading 
was then put and carried, and the Bill 
read a second time. 

ESCAPED OFFENDERS. 

Mr. PEACOCK moved that the Bill 
“ for the punishment of certain offenders 
who have escaped from Jail, and of 
persons who shall knowingly harbour 
such offenders’* he now read a second 
time. 

The Motion was carried, and the Bill 
read a second time. 

DELHI AND MEERUT. 

Mr. PEACOCK moved that the 
Standing Orders be suspended to enable 
him to proceed with the Bill /‘to 
remove from the operation of the 
general Laws and l&egulations the 

Delhi Territory and the Meerut Divi- 
sion, or such parts thereof as the Go- 
vernor-General in Council shall place 
under tho administration of the Chief 
Commissioner of the Punjab.” 

Tiib CHIEF JUSTICE seconded 
the Motion, which was then agreed to. 

Mb. PEACOCK moved that the 

above Bill bo referred to a Select Com- 
mittee consisting of the Vice-President, 
Mr. Harington, and the Mover, with an 
instruction to report thereon after six 
weeks. 

Agreed to. 

ESCAPED OFFENDERS. 

Mr. PEACOCK moved that the 

Standing Orders be suspended to enable 
him to proceed with the Bill “for the 
punishment of certain offenders who 
have escaped from Jail, and of persons 
who shall knowingly harbour such 
offenders.” 

The CHIEF JUSTICE seconded 
the Motion, which was then agreed to. 

Mu. PEACOCK moved that the 

above Bill be referred to a Select Com- 
mittee consisting of Mr. Currie, Mr. 
Harington, and the Mover, with an 
instruction to report thereon within a 
fortuight. 

Agreed to. 

CORPORAL PUNISHMENT. 

Mr. PEACOCK moved that the 
Standing Orders be suspended to enable 
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him to proceed with the Rill “to 
authorize the infliction of corporal pun- 
ishment in certain cases.” 

T ii k CHIEF JUSTICE seconded 
the Motion, which was then agreed to. 

Mn. PEACOCK moved that the 
above Bill be referred to a Select Com- 
mittee consisting of’ the Chief .Justice, 
Mr. Eliott, Mr. Currie, Mr. ITarington, 
and the Mover, with an instruction to 
report thereon after six weeks. 

Mil. ELIOTT moved as an amend- 
ment that the words “ with an instruc- 
tion to report thereon after six weeks” 
be left out of the question, and that the 
words “ with a special instruction to 
submit forthwith a preliminary Report 
suggesting any alterations which it may 
deem expedient to make in the Ilill pre- 
viously to its publication in the Calcutta 
Gazette ” be substituted for them. 
Though this was not an ordinary course, 
it certainly was not an irregular one, 
because it was prescribed in the Rules 
for Bills the general principles of which 
required to be maturely considered be- 
fore publication. Tie thought this a 
case requiring such consideration. His 
objection to the Bill was that it was 
general and permanent, whereas he 
thought it should be local and tempo- 
rary. It did not appear to him that it 
would he competent to any Member of 
the Select Committee to say in Com- 
mittee — “ I object to the Bill, because 
it is general ami permanent, and 1 pro- 
pose that it be altered so as to be made 
local and temporary,” for that would be 
an alteration of principle. He (Mr. 
Eliott) agreed that the principle of cor- 
poral punishment should be adopted in 
certain cases ; and he had intended to 
move as an amendment in the Renal 
Code that a provision making it lawful 
should be introduced into it. He was 
prepared to go farther in the applica- 
tion of the principle than this Bill went. 
He would apply it to other cases be- 
sides those of simple theft. But he 
would not, as at present advised, extend 
it, as this Bill did, to such petty offences 
as abusive language and inconsiderable 
assaults ; and he thought that the pro- 
per time for considering the whole ques- 
tion of the expediency of adopting the* 
principle of corporal punishment would 
be when the Penal Code should come 
up for consideration. Was there any 
necessity for authorizing corporal pun- 


ishment over the whole of India while 
the Penal Code remained still unsettled ? 
The necessity appeared to be only in 
the North-Western Provinces, and for 
special causes. These causes did not 
exist in Bengal, or at Madras, or at 
Bombay. The Preamble of the Bill 
said : — 

“Wherens, in consequence of the destruc- 
tion of the jails in many parts of India and 
the consequent want of prison-discipline, it is 
expedient to substitute corporal punishment 
for imprisonment in cases of simple theft.” 

Was the destruction of jails in the 
North-Western Provinces any reason for 
taking up the whole question of corporal 
punishment now ? He said it was not. 
The Honorable and Learned Mover of the 
Bill, indeed, had quoted the Preamble as 
affirming generally that “ it was expe- 
dient in certain cases that offenders 
should not be imprisoned for the non- 
payment of small fines,” without refer- 
ence to the destruction of the jails as a 
reason for it ; but in his own Statement 
of the Objects and Reasons of the Bill, 
he had explained that 

“ It has been found desirable in the pre- 
sent state of the Country, and especially in the 
absence of the means of enforcing proper pri- 
son-discipline, in consequence of the destruc- 
tion of the Jails in mmTy of the Districts in 
the North-Western Provinces and other parts 
of India, to ullow corporal punishment in 
case of the non-payment of fines imposed un- 
der the Sections above referred to, and also in 
the other cases mentioned in the Bill.” 

He was not prepared, at p(^scnt, to 
go the length this Bill would go ; lie 
thought the subject required far more 
consideration than had been given to it ; 
he considered that it would not be com- 
petent to the Select Committee to limit 
the Bill as be would limit it ; and there- 
fore be moved bis amendment. 

Mr. CURRIE said, if the Honorable 
Member for Madras was correct in his 
belief that it would not be competent 
to the Select Committee to whom this 
Bill would be referred in the ordinary 
course to make the alteration — that was 
to say, to limit the operation of the Bill 
in # point of time and locality, instead of 
leaving it, as it stood now, a permanent 
and general measure — then, he should 
certainly vote that the Select Commit- 
tee be instructed to make a preliminary 
Report, lie had understoodthe Honora- 
ble and learned Chief J ustice to take the 
same objection that the Honorable Mem- 
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ber for Madras had taken, and to inti- 
mate an opinion that it might probably 
be advisable to limit the operation of 
the Bill ; and he (Mr. Currie), in speak- 
ing on tlie Motion for the second read- 
ing. had stated that if Members consent- 
ed to it, thev must be understood as 
reserving their opinion upon that point. 
But if the functions of the Select Com- 
mittee to whom the Bill should he refer- 
red would be so limited that it would 
not be competent to the Committee to 
alter it from the permanent and gener- 
al measure it now was, to a temporary 
and local one, if it should consider such 
alteration expedient, he should vote for 
a preliminary Report prior to publica- 
tion. 

He would add that the Honorable 
and learned Mover of the Bill had re- 
moved one objection of his in reference 
to the second reading, when he had 
stated that he did not propose to have 
the Bill published; for he should be 
sorrv to see it published as it now stood. 

The CHIEF JUSTICE said, it ap- 
peared to him that Honorable Members 
were starting at a shadow of their own 
imagination in supposing that it would 
not he competent to the Select Commit- 
tec to limit the Bill as the Honorable 
Member for Madras would limit it if 
they should consider it expedient to do 
so. Suppose this were the ordinary 
case of a Bill to be published for three 
months in the Gazette , and that dur- 
ing that period, representations wore 
received from a particular Presidency or 
particular Districts shewing that it was, 
for reasons affecting such Presidency or 
such Districts, inapplicable to them. 
Surely, if the Select Committee felt con- 
vinced that these representations were 
well founded, it would have power to 
insert a Section limiting the operation 
of the Bill as desired, subject, of course, 
to the opinion of the Council at large 
when it went into a general Committee 
on the Bill. He had not understood 
the Honorable and learned Mover of 
this Bill to say that be did not propose 
to publish it. 

Mr. PEACOCK said, he did not pro- 
pose to do so at first ; but looking at the 
discussion which had taken place, he 
thought it right that the Bill should be 
published for six weeks. 

The CHIEF JUSTICE said, it had 
occurred to him that, assuming that the 


Bill was to he published, that was rather 
a reason against the course proposed by 
the Honorable Member for Madras, be- 
cause it might be desirable, with re- 
ference to the reasons on which the Bill 
was founded, that it should be got 
through ns soon as might conveniently 
bo. If it were to be referred to the Se- 
lect Committee for a special Report, and 
that Report were to he followed by the 
publication of the Bill for a period of 
time sufficient to admit of opinions and 
suggestions being sent in by the Public, 
the passing of the Act would be delay- 
I ed to a certain extent. It seemed to 
him that, after the discussion which had 
taken place to-day, and which would go 
forth to the world, it would clearly appear 
that Honorable Members, in assenting 
to the second reading, were not pledged 
to the adoption of the Bill as a general 
and permanent measure ; and that, 
therefore, there could be no objection to 
publishing the Bill in its present form, 
hut that, on the contrary, that very 
publication would elicit opinions which 
might guide the Council in determining 
the question of limiting its operation. 

Mr. PEACOCK said, the Standing 
Orders provided that, upon a Motion for 
the second reading of a Bill, a debate 
might be taken on the general merits 
and principles of the Bill ; and that if 
the motion was carried, the Bill should 
he referred to a Select Committee But 
he apprehended that any Member of the 
Select Committee, or any Member of 
the Council, who might vote in favor of 
t-lie second reading, would not he pre- 
cluded by his vote from changing his 
mind regarding even the general merits 
and principles of the Bill, and moving 
to insert such amendments in it as 
might, on further consideration, appear 
to him to be necessary, before it was 
read a third time and passed. It was very 
erroneous and unsafe, in his judgment, 
to suppose that he would he so preclud- 
ed. The second reading of a Bill im- 
plied that the Council generally had no 
objection to the leading principles of 
the Bill. But if any Member should 
afterwards, in consequence of opinions 
elicited by the publication of the Bill, 
or for any other cause, change his 
opinion, there could be no reason why 
he should not present his views to the 
Council, and propose ajiy amendments in 
the Bill which he might consider ne» 
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cessary. It was always more conve- 
nient that a Member should state his ob- 
jections to the leading principles of the 
Hill at the time of the second reading. 
But there was nothing in the Standing 
Orders to prohibit him from stating his 
objections cither to the principle or to 
the details of a Bill at any other stage. 
If the Select Committee on a Hill could 
not alter the principle of the Hill because 
its Members had voted for the second 
reading, a Member who brought in a 
Bill could not move any amendment 
in it which was opposed to its general 
principle although he might think it 
right to do so upon reflection, or after 
considering the opinions of others more 
intimately acquainted with the subject. 

Under these circumstances, and espe- 
cially for the reasons which bad been ad- 
duced by the Ilonorableand Learned Chief 
Justice, it appeared to himthatit would he 
mere waste of time to refer the Bill to a 
Select Committee for a preliminary Re- 
port previous to publication ; and he 
should therefore press his original Mo- 
tion. 

The amendment was then put and 
negatived, and the original Motion was 
carried. 

The Council adjourned. 


Saturday, January 1(5, 185S. 
Present : 

The Honorable J. A. Borin, Vice-President , 
in the Chair. 

Hon the Chief Justice, P. W. LcGeyt, Esq., 
Hon. Major Gonl. J. Hon. Sir A. W. 

Low, B idler, and 

Hon. B. Teacock, ll.B.Hariiigto»,Esq. 

D. Eliott, Esq., 

COTTON-FRAUDS (BOMBAY) . 

Mr. LeGEYT moved the second 
reading of the Bill “ for the Letter sup- 
pression of frauds in the Cotton-trade 
in the Presidency of Bombay.” 

The motion was carried, and the Bill 
read a second time. 

IMPRESSMENT OF LABORERS, &c. « 

Mr. PEACOCK moved that the 
Standing Orders be suspended to enable 
biyn to bring in and proceed with a Bill 
' 1 to authorize the impressment of artisans 
The Chief Justice 


and laborers for the erection of Buildings 
for the European Troops in India, and 
for works urgently required for military 
purposes.” 

GENERAL LOW seconded the mo- 
tion, which was then carried. 

Mr. PEACOCK then moved the 
first reading of the Bill. He said, in 
the early part of this week, he had re- 
ceived a letter from the Lieutenant-Go- 
vernor of the Central Provinces shewing 
the necessity which existed for securing 
compulsory labor for the erection of 
buildings for European troops in India. 
At Benares, buildings were necessary, 
though, according to the statement of 
His Honor the Lieut.-Govornor, existing 
buildings to a great extent might bo 
made available there. Barracks had to 
be provided at Mir/.apore, for one Regi- 
ment ; at Ghazeepore, for another; and 
at Allahabad, for four Regiments, and 
live companies of European Artillery. 
The buildings, to be of any use, must 
be constructed within the next three 
months,and it was almost impossible that 
this could be done unless some means 
were provided for obtaining compulsory 
labor. No return bad been received as 
to the progress which had been made in 
the North- Westernprovinces. No doubt, 
measures similar to those proposed by 
this Bill would be required there. The 
subject had been laid before the Gover- 
nor General in Council. His Lordship 
in Council concurred in the views of the 
Lieutenant-Governor and considered that 
some means should be provided for se- 
curing compulsory labor. No one who 
knew the Lieutenant-Governor of the 
I Central Provinces, or had listened to his 
| speech on the Bill to amend the law 
regarding the impressment of car- 
riage and supplies for Troops, could 
believe that ho was a person to propose 
such a. measure unless he considered it 
to be absolutely necessary. With 
respect to carts and supplies, it might 
be said that Government ought to 
provide them without impressment 
•with the carriage necessary for troops 
on their march under ordinary cir- 
cumstances ; but no Government could 
have anticipated what had taken 
place in India during the last few 
months, or could have had in readiness 
barracks for the accommodation of the ’ 
forty* thousand additional European 
soldiers which it had been necessary to 
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send from England for the protection of 
this country. That necessity had arisen ; 
forty thousand additional troops were 
now here ; and either they must remain 
during the ensuing hot weather without 
shelter, or barracks must be provided for 
them at once. He therefore now brought 
in a Bill to impress artisans and laborers 
for the erection of buildings for Euro- 
pean troops in India and for works ur- 
gently required for Military purposes. 

Section I provided that — 

“ In any District or place to which the pro- 
visions of this Act shall be extended by order 
of the Governor-General in Council or of the 
Executive Government of any Presidency or 
place, it shall be lawful for any Officer or Offi- 
cers authorized in that behalf by the Governor- 
General in Council or by such Executive Go- 
vernment as aforesaid, to impress native artisans 
and laborers of any sort which in the judgment 
of such Officer or Officers may be necessary 
for the erection or completion of any Building 
required for the accommodation of European 
Troops, or for the collection, preparation, or 
manufacture of materials for that purpose, or 
for any other work connected with the election 
or completion of such Building ; and also to 
impress such boats, carts, bullocks, or other 
animals as may be necessary in that, behalf : 
and any such art isan or laborer, boat, cart, 
bullock, or other animal may be so impressed 
whether such artisan or laborer shall be under 
a contract to work foi'j or such boat, cart, bul- 
lock, or other animal shall have been previous- 
ly let to hire to, any private person or not.” 

Section II provided that — 

“No action or other proceeding shall be 
commenced or prosecuted against the East 
India Company, or against Government, or 
against the Officer ordering the impressment, 
or against any person acting in his aid or 
uiidci his orders, for any thing done in pur- 
suance of this Act \ nor shall any person who 
shall he impressed, or whose property shall be 
impressed, under the provisions of this Act, 
bo liable to any action or proceeding for the 
non -performance of any contract which lie 
shall have entered into, and which lie shall be 
prevented from completing, by reason of such 
impressment or of any thing done under the 
authority of this Act.” 

This protection being extended, it 
was but reasonable that compensation 
should be made by Government for any 
damage which might be sustained by 
breaches of contract occasioned by im- 
pressment. The Bill accordingly pro- 
vided that — 0 

“If any person with whom any contract 
shall have been entered into for the personal 
labor or services of any person impressed under 
this Act, or for the hire of any boat, *arfc, bul- 
lock, or other animal which may be so impress- 
ed, shall sustain damage by reason ot any 
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breach of such contract occasioned by any such 
impressment, or of any tiling done under the 
authority of this Act, he shall be entitled to 
full compensation for such damage, to be paid 
out of the General Treasury.” 

The Bill next provided that the claim- 
ant should send in to the Officer by 
whom or under whose orders the im- 
pressment should bo made, a written de- 
mand stating the terms of the contract 
fur the breach of which he claimed com- 
pensation, the period for which the 
contract was entered into, the amount 
of advances (if any) made to tlio per- 
sons impressed, the nature of the damiigo 
sustained, and the amount of compen- 
sation claimed ; it also enacted that, in 
case any dispute should arise as to the 
amount of such compensation, it should 
be determined by arbitration ; and ho 
had inserted Sections regarding t hd ap- 
jiointrnent and proceedingsof Arbitrators 
somewhat similar to those provided for 
the assessing of compensation lor land 
taken for public purposes. 

The Hill provided that every person 
impressed, or whose property should bo 
impressed, under the Act, should be paid 
tlie full market-value of his labor, or of 
the biro of his property, as the case 
might be; the amount, in case of dispute, 
to he settled l»y a Magistrate. 

The Bill provided a penalty for any 
person liable to be impressed under this 
Act who should abscond cr conceal him- 
self, or endeavor to abscond or conceal 
himself; or should be guilty of any 
device for the purpose of preventing the 
impressment of himself or of any boat, 
cart, bullock, or other animal ; or should 
without reasonable cause desert the 
work upon which he should be employed 
by Government before the same should 
have been completed, or should refuse 
or wilfully neglect to bestow his labor 
upon such work to the best of liis 
ability. 

The operation of the Act was limited 
to the period of six months. 

With these observations, he should 
move the lirst reading of the Bill. To 
carry it through its various stages in 
the usual course, would be to defeat the 
object of the Bill ; and he proposed to 
move the second and third reading next 
week. 

The Bill was read a first time. 

At the suggestion ol the Chief Justice, 
Mr. Peacock moved "that the Bill 
now read a second time 
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The Motion was carried, and the Bill 
read a second time. 

Mr. PEACOCK moved that the 
Bill be referred to a Select Committee 
consisting of Mr. Eliott, Mr. Harington, 
and the Mover, with instructions to 
report upon it within a week. 

Agreed to. 

COTTON-FRAUDS (BOMBAY). 

Mr. LeGEYT moved that the Bill 
" for the better suppression of frauds in 
the Cotton-trade in the Presidency of 
Bombay” be referred to a Select Com- 
mittee consisting of Mr. Currie, Sir 
Arthur Bullor, and the Mover. 

Agreed to. 

The Council adjourned. 


Saturday , January 23, 1858. 


POUT-DUES (CUTTACK). 

MESSAGE No. 124. 

The Governor-General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 2nd January 1858, en- 
titled “ A Bill for the levy of Port- 
dues in certain Ports in the Province of 
Cuttack.” 

By order of the Right Honorable the 
Governor-General. 

CECIL BE A DON, 

Secy, to the Govt, of India. 

Fort William, ) 

The 20 th Jan., 1858. j 

ESCAPED OFFENDERS. 

Mr. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill 44 for the punishment of certain 
offenders who have escaped from Jail, 
and of persons who shall knowingly 
harbour such ollenders.” 


Present : 


IMPRESSMENT OF LABORERS, Ac. 


The Honorable J. A. Dovin, Vice-President , 
in tho Chair. 


Hon. the Chief Justice, 
Hon’ble Major General 
J. Low, 

Hon’ble LI. Peacock, 

D. Eliott, Esq., 


P. W. LcGeyt, Esq., 
E. Currie, Esq., 
Hon. Sir A. YV. Bullcr, 
and 

H. B. Harington, Esq. 


The following Messages from the 
Governor-General were brought by Mr. 
Peacock and read : — 


COMPULSORY LABOR (MADRAS). 

MESSAGE No. 123. 

The Governor-General informs the 
Legislative Council that he has given j 
his assent to the Bill which was passed 
by them on the 2nd January 1858, 
entitled “ A Bill to make lawful com- 
pulsory labor for the prevention of mis- 
chief by inundation, and to provide for 
the enforcement of customary labor on 
certain works of irrigation in the Pre- 
sidency of Fort St. George.” 

By order of the Right Honorable the* 
Govemor-G eneral . 

CECIL BEA DON, 

Secy, to the Govt . of India. 
Fort William, 1 
!rhe 2 0th 1858 . / 


Mr. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill to authorize ‘the impressment of 
artisans and laborers for the erection 
of Buildings for the European Troops 
in India, and lor works urgently re- 
quired for Military purposes.” 

STATE PRISONERS. 

Mu. Lf.GEYT moved the first read- 
ing of a Bill 44 to amend the Law relating 
to the arrest and detention of State 
Prisoners.” He said, lie had prepared 
this Bill in consequence of a communi- 
cation which he had received from the 
Government of Bombay relative to 
some difficulty which had arisen in that 
Presidency with regard to the confine- 
ment in a neighbouring Mofussiljail of 
certain persons who had been arrested 
in the Presidency Town. The legality 
of such confinement had been brought 
into question, and it had been held by 
the Chief Justice of the Supreme Court 
of Bombay that there were great doubts 
respecting it. Tho persons in ques- 
tion had been arrested under Regu- A 
lation^ XXV. 1827 of the Bombay 
Code, which was in effect the same as 
Regulation HI. 1818 of the Bengal 
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Code. In 1850, some difficulty was 
experienced in Bengal in respect of 
prisoners arrested under Regulation III. 
1818, and Act XXIV of 1850 was 
passed, which gave the Governor Gene- 
ral in Council the power of directing 
the detention of persons arrested under 
that Regulation in any place or jail 
within the local jurisdiction of the Su- 
preme Court. Before that Act, the 
Regulation had effect only in the 
Mofussil districts of Bengal, and the 
operation of Regulation XXV. 1827 
was likewise limited to the Mofussil 
of Bombay. Doubts having now been 
thrown out as to the legality of the 
arrest of persons under these Regula- 
tions in the Presidency towns, and, 
therefore, of their subsequent detention 
in any place of confinement, it had 
become necessary to rectify these defects; 
and for that purpose he had prepared 
the present Bill, which he proposed, 
with the permission of the Council, to 
pass through all its stages at once by j 
moving the suspension of the Standing 
Orders. 

The Bill was a very short one. 

The Preamble set forth that — 

‘‘Whereas doubts have been entertained 
whether State Prisoners confined under Regu- 
lation II. 1 819, of the Madras Code, or Regu- 
lation XXV. 1827, of the Roinbay Code, can 
be lawfully detained in any fortress, jail, or 
other place within the local limits of the juris- 
diction of the Supreme Courts of Judicature 
at Madras and Bombay respectively ; and it is 
expedient that such doubts be removed, and 
that the powers of the said Regulations and of 
Regulation III. 1818 of the Bengul Code bo 
extended : It is enacted as follows.” 

He should have mentioned before 
that Section I of Regulation XXV. 
1827 of the Bombay Code, while it au- 
thorized the apprehension and confine- 
ment of persons as State Prisoners, con- 
tained the following proviso : — “ Pro- 
vided that, with reference to the indi- 
vidual, such apprehension and confine- 
ment shall not be in breach of British* 
Law.” It was necessary that this should 
be rectified ; because with such a proviso, 
the Bill, though extended to the juris- 
diction of the Supreme Court, would 
probably give no power to arrest any 
inhabitant of the town of Bombay. He, 
therefore, proposed, by the first Section 
of his Bill, that the words “ provided 
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that, with reference to the individual, 
the apprehension and confinement shall 
not be in breach of British Law”— 
in Section I of Regulation XXV. 
1827 of the Bombay Code — be repealed. 
They did not occur in Regulation 
III. 1818 of the Bengal Code, or in 
Regulation II. 1819 of the Madras 
Code. 

Section II extended to the Presidency 
towns the provisions of the Regulations 
of the three Codes relating to the arrest 
and confinement of persons as State Pri- 
soners. 

Section III extended to the Governors 
of Madras and Bombay respectively all 
the powers for the better custody of 
State Prisoners vested in the Governor- 
General in Council by Act XXXIV of 
1850. 

Section IV declared all arrests or 
detentions of State Prisoners made prior 
to the passing of the Act to be lawful. 

Section V empowered the Governor- 
General in Council to order the removal 
of State Prisoners in Madras and Bom- 
bay from one place of confinement to 
another. 

He belioved that the objects and rea- 
sons of the Act were sufficiently indi- 
cated in these provisions of the Bill, and 
it was not necessary that he should 
detain the Council with any further ex- 
planation at the present stage. 

The Bill was read a first time. 

CONFISCATION OF VILLAGES, Ac. 

Mr. PEACOCK moved the first read- 
ing of a Bill “ to authorize the confisca- 
tion of, or the imposition of fines on, 
Villages and other places for offences 
committed by the Inhabitants.” 

He said it appeared to him that, as 
soon as order should be restored, and the 
districts now held by rebels and muti- 
neers should be re-occupied by Govern- 
ment, there ought to be some means 
provided lor the punishment of offences 
proved to have been committed by the 
inhabitants of any village or district in 
cases in which the individual offenders 
could not be identified and brought to 
justice. He had, therefore, prepared 
Tor the consideration of the Council a 
Bill which provided that, in any case in 
which it should appear to a Magistrate 
that the inhabitants of any village or 
other place within his jurisdiction, or* 
d . # • 
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that any large number of the inhabitants 
of such village or place, had been guilty 
of rebellion, or of waging war against 
the State, or of any offence punishable 
under Act XVI of 1857, and that the 
offenders could not be identified and 
apprehended, the Magistrate might im- 
pose a fine on the inhabitants of the 
village, the amount of such fine to be 
fixed with reference to the means of the 
inhabitants, the nature of the offence, 
and the culpability of the offenders ; and 
that if the owner of the village should 
not prove to the satisfaction of the Ma- 
gistrate that lie had used all the means in 
hispovver to restrain the inhabitants from 
tbe commission of outrages, the Magis- 
trate might order that tbe village should 
be confiscated. Tbe Council had already 
adopted, in tbe Act for the prevention 
of outrages in Malabar, the principle of 
fining villages for offences committed by 
Moplahs. By that Act, Magistrates 
were authorized to impose a fine upon 
an Umshum or village for the perpetra- 
tion of an outrage by any person or per- 
sons belonging to it, and to assess the 
proportion in which the same should be 
payable by tbe inhabitants. But it 
would be found almost impossible, in 
tbe cases contemplated by this Bill, for 
Magistrates to assess the portion of the 
fine which should be paid by each parti- 
cular inhabitant. The Bill, therefore, 
provided that the Magistrate might im- 
pose a fine upon a village ; and that, if it 
were not paid within three months, the 
village might be confiscated and sold, or 
the fine be levied on the inhabitants by 
sale of their property. 

He had also adopted a suggestion of 
the Honorable Court of Directors, and 
bad provided by tbe Bill that, in case it 
should appear to the satisfaction of a 
Magistrate that any rebel, mutineer, or 
deserter, or any person who had been 
proclaimed by Government as a rebel, or 
for whose apprehension a reward had 
been offered by Government, or any per- 
son who bad escaped from jail or other 
lawful custody, had been concealed or 
harboured within any village or place, 
or that any arms or other property be- 
longing to Government bad been con- 
cealed therein, the inhabitants should iff 
like mauner be liable to a fine. It was 
almost impossible that offenders of the 
class he had mentioned, or property be- I 
-longjng to Government to a great ex- | 
Mr. BeaHock 


tent, could be concealed for a length of 
time in any village without the fact 
coming to the knowledge of the head 
man or officers of the village, and 
through them to the knowledge of the 
villagers. Provision had already been 
made by another Act for the punishment 
of individuals who concealed or harboured 
offenders. But that would not touch the 
inhabitants of a village in which offenders 
might be concealed or harboured. The 
ob ject of the present Bill was to make it 
the interest of every inhabitant of a vil- 
lage to give information of tbe fact to a 
Magistrate ; and with that view, the 
Magistrate was authorized to exempt 
from liability any person whom he might 
consider entitled to such exemption in 
consequence of his having given such 
information as had led, or was calcu- 
lated to lead, to the apprehension and 
conviction of mutineers or any other 
heinous offenders, or to the recovery of 
arms or other property belonging to 
Government. He proposed to bring in, 
next week, a Bill to make persons 
liable to more severe and summary 
punishment than was at present provid- 
ed by Law for knowingly receiving or 
concealing arms or other property be- 
longing to the Easf-i India Company. 

He had inserted another Clause in the 
Bill, which bad also been suggested by 
the Honorable Court of Directors, to 
the effect that, wherever it should ap- 
pear to a Magistrate that the Members 
of any particular tribe bad committed a 
heinous offence or depredation, it should 
be lawful for him to impose a fine on 
any members of the tribe who might be 
residing in the neighbourhood of the 
place where the offence or depredation 
had been committed. The Honoiable 
Court said in their Despatch : — 

“ With reference to the provisions of Section 
I Act XVl of 1857, wo would further suggest 
the expediency of enacting that, when it shall 
be proved that any members of a tribo have 
been guilty of committing acts of violence or 
depredations, it shall bo competent to the exo- 
• entire Authorities to inflict a heavy fine upon 
the whole tribe residing in the neighbourhood 
of the localities where such acts or depreda- 
tions have been committed. We believe that, in 
the difficulty which will bo experienced of pro- 
curing evidence for theconviction of individuals, 
a measure of the above kind will be the only 
means of reaching many who have taken part 
in the atrocities reported to have been com- 
mitted by Goojurs aud others in some of the 
North-Western Provinces.** 
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It appeared to him that a provision 
of this kind would be necessary, because 
there were many cases in which out- 
rages had been committed by members 
of particular tribes, but in which the in- 
dividual perpetrators could not be iden- 
tified or brought to justice. 

He would mention here that the 
general principle of the Bill had been 
submitted to, and approved of, by the 
Governor General in Council. He (Mr. 
Peacock) was responsible for the details. 

In drawing the Bill, he had thought 
it right to provide for the case of 
heinous offences committed within a 
village, whether by the inhabitants of 
the village or not. Where any European 
was murdered or subjected to great 
personal violence in any village or dis- 
trict, and it was not proved that the 
inhabitants of the village or district 
had used all the means in their power 
for the prevention of the offence, or for 
the apprehension of the offender, the 
Bill provided that the whole village or 
district should be subject to a fine. It 
appeared to him that it ought to be 
made known throughout the length 
and breadth of this land, that the 
murder of a European was an offence 
which never could Jbe forgiven or for- 
gotten ; and that if any European was 
murdered, or subjected to great per- 
sonal violence, the inhabitants of the 
place where the outrage was committed 
should be held responsible, if the of- 
fenders were not apprehended and de- 
livered up. 

These were the main provisions of 
the Bill. It was unnecessary for him 
to detail the various Sections which he 
had inserted for the purpose of levying 
the fines which should be imposed, 'ihe 
Bill would be submitted to a Select 
Committee, and he had no doubt would 
receive much improvement frqm the 
experience of the Members whom he 
proposed to put on that Committee. As 
the Bill was of great importance, and 
required the consideration of those who 
were well acquainted with the practical* 
working of measures of this description, 
he intended to refer it to a Select Com- 
mittee of five Members, a Member for 
each Presidency being of the number. 
The Bill was read a first time. 

CONCEALMENT OP GOVERNMENT 
PROPERTY. % 

Mo. PEACOCK postponed until 


Saturday next the Motion (which stood 
in the Orders of the D;iv> for the first 
reading of a Bill “ for the punishment 
of persons who knowingly receive or 
conceal arms or other property belong- 
ing to the East India Company. 1 * 

ESCAPED OFFENDERS. 

Mn. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ for the punishment of cer- 
tain offenders who have escaped from 
Jail, and of persons who shall knowingly 
harbour such offenders; 11 and that the 
Committee be instructed to consider the 
Bill in the amended form in which it 
had been recommended by the Select 
Committee to be passed. 

Agreed to. 

Mu. PEACOCK moved that the lie- 
port of the Select Committee on the 
Bill be read. 

The Motion was carried, and the 
lleport read at the table. 

Sections I to IV of the Bill were 
passed as they stood. 

Mn. CU 1111 IE said, after Section 
IV, it would be as well to provide ex- 
pressly for making Zemindars and other 
holders of land responsible for intelli- 
gence of the resort of escaped prisoners 
to places within the limits of their 
tenures. By llegulation III. 1812 
such obligation was imposed on Zemin- 
dars v\heu lists of prisoners who had 
escaped were furnished to them, but it 
would not apply necessarily to cases 
under this Bill. He should, therefore, 
propose that the following, the wording 
of which he had taken partly from 
llegulation VI. 1810, be inserted as a 
new Section after Section IV : — 

“ All proprietors of lands, and all fanners, 
agents, and other persons having the charge 
or management of lauds, are hereby declared 
accountable for the early communication to 
the Magistrates and Police Officers, of intelli- 
gence ol the resort to any place within the 
limits of the lands held or managed by them, 
of any person in respect of whom there shall 
be reasonable suspicion of his being such con- 
vict or prisoner who lias escaped as aforesaid ; 
and every proprietor or other person as afore- 
said who shall neglect to give such intelligence, 
Jhall be liable, on conviction before a Magis- 
trate, to imprisonment for a term not exceed- 
ing six months, and to fine not exceeding two 
hundred Rupees comma La Me, if not paid, to 
imprisonment for a further*! erm not exceeding 
six months." * 
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A similar provision had been intro- 
duced into the Act passed by the Coun- 
cil a few months ago respecting the 
arrest of mutineers and deserters ; and 
he thought it advisable to insert the 
provision in this Bill. 

The Section was put and agreed to. 

The CHIEF JUSTICE said, before 
the Council proceeded to the next Sec- 
tion, he should, as the Standing Orders 
had been suspended, like to go hack to 
Section II. That Section provided that 
persons within its purvicu should, on 
conviction of the crimes for which they 
had been committed for trial, be liable 
to bo transported. The crimes referred 
to were “ rebellion, mutiny, desertion, 
murder, attempts to murder, thuggee,” 
— all of which were capital crimes ; 
“ dqcoity, robbery, belonging or having 
belonged to a gang of thugs, or to a 
gang of dacoits, or to a wandering gang 
associated for the purposes of theft or 
robbery” — all of which already by law 
involved the punishment of transporta- 
tion for life; and “all crimes against 
person or property attended with great 
personal violence.” As the Section 
stood, therefore, he thought that its 
effect might be misunderstood by per- 
sons executing the law. It would 
make the meaning rather clearer if the 
Section ran thus : — “ shall, upon convic- 
tion &c., if not liable to any higher 
punishment, be liable to be transported 
for life.” 

Then, again, the Section as it stood, 
made the punishment of an escaped 
offender entirely dependent on his con- 
viction of the crime for which he had 
been committed lor trial, or in respect 
of which he had been charged. The 
consequence of this would be that a per- 
son might be guilty of having escaped 
from Jail, of having concealed himself 
from the Officers of Justice, and of hav- 
ing refused to make true answer to 
questions touching his identity, and that 
yet if, from want of evidence, he happened 
to escape conviction of the crime with 
which ho was originally charged, he 
would be wholly free from punishment 
for having done that which it was the 
object of this Bill to repress. It had 
occurred to him, therefore, and to hi£ 
Honorable and learned friend to the right 
(Sir Arthur Buller) that, in the event of 
the party not being convicted of the 
■crime originally charged against him, he 
Mr. Currie 


should be liable to some punishment 
for having committed the offences 
against which this Bill was directed. 

Mu. PEACOCK said, with respect 
to the first point, ho thought it very 
desirable that some words should be 
added to the Section, to prevent any 
mistake. The point had been considered 
by the Select Committee, and they bad 
thought that the Section as worded did 
not exempt persons convicted of capital 
crimes from the extreme penalty pro- 
vided by the law, but only made them 
liable to transportation for life in case 
they should not be sentenced to the 
punishment of death. But, as the 
Honorable and learned Chief Justice 
had suggested, the meaning might pos- 
sibly be misconstrued ; and he should, 
therefore, insert an amendment in tho 
Section which would make it clear. 

With respect to the other point, the 
Section provided that where a person 
offended against the Act while only 
under committal for trial for any of the 
crimes mentioned in Section III, or 
while only under a charge of being 
guilty of any of them, he should, upon 
conviction of such crime, be liable to 
be transported for life. The person 
might nut be convicted of the crime; 
and in that case, he would be liable to 
punishment under the existing law for 
having broken jail — that was to say, to 
imprisonment for three years ; but if he 
was convicted of the original crime and 
the additional offence of breaking jail, 
he would, under this Section, if liable 
to no higher punishment, be liable to be 
transported for life. 

The Honorable Member concluded 
by moving that the words “ if not sen- 
tenced to the punishment of death” be 
inserted before the word “charged” 
and after the word “be” in the last 
line of the Section. 

Tho amendment was agreed to, and 
the Section then passed. 

Section V was passed as it stood. 

Section VI was passed after a verbal 
'amendment. 

t The Preamble and Title were passed 
as they stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. PEACOCK moved that the Bill 
be now read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 
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IMPRESSMENT OP LABORERS, &c. 

Mb. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ to authorize the impress* 
ment of artisans and laborers for the 
erection of Buildings for the European 
Troops in India, and for works urgently 
required for Military purposes and 
that the Committee be instructed to 
consider the Bill in the amended form 
in which it had been recommended by 
the Select Committee to be passed. 

Agreed to. 

Mr. PEACOCK moved that the 
Report of the Select Committee on the 
Bill be read. 

The Motion was carried, and the 
Report read at the table. 

Section I of the Bill was passed as it 
stood. 

Section II provided that no action or 
other proceeding should lie against Go- 
vernment, &c., for ordering impress- 
ment, nor against “any person who 
shall be impressed, or whose property 
shall be impressed under the provisions 
of this Act, or any other person.” 

The CHIEF JUSTICE said, he had 
some doubt regarding the words “or 
any other person” .which he perceived 
the Select Committee had introduced 
into the Section. He would illustrate 
the grounds of his doubt by supposing 
a case which was not very likely, perhaps, 
to arise in any of the districts to which 
this Act might be extended, but which 
one could still conceive to be of possible 
occurrence. A might be under a con- 
tract to B to deliver an article, or 
finish a house, on a particular day. 
Ho might bo prevented from com- 
pleting his contract by the impressment 
under this Act of the laborers on whose 
services he depended. B might be 
considerably damnified by A’s , failure 
to fulfil his contract. The Bill involved 
the principle of compensation ; but, as 
it stood, compensation would not reach 
B, because Section II would prevent 
him from maintaining an action against' 
A, his contractor, for breach of contract, 
since A had been prevented from com- 
pleting that contract by reason of the 
impressment by Government ; and {Sec- 
tion IV limited the right of claiming 
compensation from Government to per- 
sons who had entered into contracts 
for the personal labor of any individual 


impressed under the Act, or for the 
hire of any boat, cart, bullock, or other 
animal so impressed. Therefore, al- 
though A might have recovered com- 
pensation from Government, B would 
be without any remedy for the damage 
he had sustained. It seemed to him 
(the Chief Justice) that it would be 
more just that B should be left to his 
action against A. If A should be cast 
in that action, and had really been pre- 
vented from performing his contract by 
the impressment of his laborers by the 
Government, the very payment of da- 
mages by him to B would be his ground 
for coming to Government for compen- 
sation under {Section IV, and the 
amount of the damages would be the 
measure of the compensation he was 
entitled to recover. It might be con- 
sidered that the probability of cases like 
that which he had put was rather too 
remote, and that the Section in its 
original form might lead to too many 
and frivolous claims for compensation. 
But on the other hand, the Section as 
amended by the Select Committee 
might open a door to a great number 
of frivolous defences. Whenever a con- 
tractor failed to perform his contract, 
and was sued, he might set up the case 
of having been prevented from perform- 
ing it by the impressment of his laborers 
by Government. On the whole, there- 
fore, it appeared to him that the words 
“ or any other person” should be omit- 
ted from the Section. 

Mu. PEACOCK said, the amend- 
ment by the^ Select Committee was in- 
tended to provide for the case of persons 
who had entered into contracts to sup- 
ply laborers. If a man contracted, as 
a Sirdar, to supply a certain number of 
laborers, and all his laborers were im- 
pressed by Government, he would bo 
unable to perform his contract. Such 
a person ought not to be sued, but the 
Government ought to make good the 
loss sustained by reason of the non-per- 
formance of his contract. Probably, it 
would be better to limit the amendment 
by making it run thus : — “ or any other 
person who may have contracted to 
supply laborers.” 

1 After some conversation, the Chief 
Justice said, there would be so much 
difficulty in carrying out the view of 
compensation which lie had taken, and 
the Act wa$ to have effect for so United' 
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a period, that it would bo better to leave 
the Section as it was. 

The Section was put as it stood, and 
passed. 

Section III provided that full market- 
value of labor or hire should be paid in 
respect of the person or property im- 
pressed. 

Mb. PEACOCK said, since the last 
Meeting of the Count'd, he had received 
a letter from Mr. Piddington, who took 
a great interest in coolie laborers, and 
had much experience in their manage- 
ment, respecting the mode in which per- 
sons impressed under the Act should be 
paid. Although the letter had been ad- 
dressed to himself individually, he should 
bring it before tho Council, because he 
thought that suggestions on such a sub- 
ject from a gentleman of Mr. Pidding- 
ton's knowledge and experience were 
worthy of consideration. Mr. Pidding- 
ton said : — 

44 I make no apology for intruding this upon 
you in reference to the Impressment Bill, for 
we have all so deep an interest in its ultimate 
objects of providing good shelter for our bravo 
fellows, that, trilling as uny suggestion may be, 
it may ulwuys be worth listening to. And 
without some enactment as lo the mode of 
payment, we may get coolies and workmen 
together, but wo shall not keep them. And if 
we do keep them, it will be os unwilling work- 
men who require the rattan or the lash to obtuin 
even a poor day's work from them ! 

44 The Sircars and lower order of overseers, 
European, Eurasian, or Native, can, even now, 
double or treble their pay ! And some can 
moke a little fortune in tlirco or five years. 
When they know that laborers can be impress- 
ed, thoy will treble or quintuple their extor- 
tions,* while the coolies and workmen will 
disguise and hide themselves every whore to 
avoid the slavery and starvation to which im- 
pressment and the present system of payments 
by written papers will condemn them. 

44 1 say nothing of the economy to Govern- 
ment of doing with 5 or 600 days' work what 
will now cost it a thousand ; but I am sure, 
upon humane grounds alone, that every right- 
thinking man would be glad to strike a blow 
at the present plundering system of pen-and- 
ink registry of labor, which is bad enough now 
with voluntary labor, but will bo intolerable 
with any system of impressment. 

44 1 suggest then that two Sections, enacting 
as follows, may not only avert a vast amount 
of wrong, and its corresponding product of dis- 
content, but may also be a source of great eco- 
nomy to Government. 

, A * 

44 Every artisan, carter, workman, or other 
laborer who shall be impressed for employment 


* The check of the fear of wanting victims 
from whom to extort being removed. 


on any Government work shall bo paid, daily, 
for the day’s work he may have earned by a 
metal token, of which token the number which 
nmy represent a rupee shall be on given days, 
three times in every month, exchanged for 
money, in the presence of the principal Officer 
superintending the work. 

B 

“ And if any subordinate Officer in charge of 
any public work or duty whatsoever which is 
iu execution by impressed artisans or laborers, 
shall fail, without a reasonable excuse therefor 
to issue daily to all such persons the tokens re- 
presenting their day’s work, such subordinate 
Officer shall be liable to a lino of one month’s 
pay for the first offence, and to instant dismis- 
sal with the forfeiture of all pay duo to him for 
the second offence ; and such dismissed subor- 
dinate Officer shall be declared incapable of 
ever serving the Government again in the De- 
partment of Public Works.” 

This letter he had already submitted 
to the Select Committee, and the Select 
Committee, after due consideration, had 
come to the conclusion that it would be 
better to leave to the Executive Govern- 
ment the framing of rules for securing 
just and punctual payment to persons 
impressed under the Act; and, according- 
ly, they had inserted words to that effect 
in this Section. Daily payment had been 
found by experience to have worked very 
well. It had, during the last few 
months, ensured a Hull supply of carts for 
tho transport of troops ; and lie had no 
doubt in his own mind that, if a proper 
system of payment were adopted, there 
would be less difficulty in obtaining 
laborers than was now experienced. 
At tho same time, the Council might 
he throwing difficulties in the way of 
the Government if they definitively 
laid it down in the Act that laborers 
impressed under it should he paid daily ; 
for there might be many circumstances 
to make daily payment inexpedient or 
impracticable. 

As the Bill had been before the Public 
only one week, and there had not been 
time for suggestions from other quarters, 
he had thought it right not to pass by this 
Section without bringing Mr. Pidding- 
ton’s letter to the notice of tho Council, 
‘and explaining why the Select Commit- 
tee had not introduced the Sections sug- 
gested by that gentleman. 

Mb. ELIOTT said, the method by 
which payment to the laborers in public 
roads in the Madras Presidency was 
secured, as described in the Second lie- 
port «of the Commissioners on Public 
Works, was well worthy of attention. 
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He begged to read some extracts from 
that Report : — 

“ The plan of paying laborers by means of 
tickets, is not new. It has been adopted by 
many Officers in charge of the construction 
of ghauts or other works where large bodies 
of laborers were collected, as a means of pre- 
venting the men from being cheated. Hut it 
has never, so far as we are aware, been worked 
so carefully, or bo much reduced to a system, as 
in the Road Department. There are lour sorts 
of tickets in common use, namely, the man's 
ticket, the woman's ticket, tho cart ticket, and 
the quarry ticket. Bricklayers, carpenters, and 
stone -cutters, are also paid by tickets on large 
works, but not always on small ones, as work- 
men of these classes do not stay away, or 
change from one work to another, like the 
common laborers, and, being few in number, 
a nominal roll is easily kept. 

“ The tickets are of Card board, tho several 
kinds divers in shape, so as to be readily distin- 
guished, and witli various particulars noted on 
them. The first three of the four sorts of 
tickets above named, do not vary in value 
throughout a division of road. They repre- 
sent a day’s hire respectively for a man, a 
woman, and a cart ; but the quantity of any 
given kind of w ork necessary to earn a ticket, 
varies from place to plaee according to eiren in- 
stances. Quarry tickets represent a certain 
quantity of material excavated or prepared. 
They vary in amount at the Beveral quarries 
according to the case or difficulty of working. 

“ But the nature of tho material, the quantity, 
and tho value arc all poted upon tho ticket. 
As respects the cart tickets, there is another 
particular to be noticed. The work done by 
the carts is bringing the material from tho 
quarry to the road ; but the distances to be 
travelled being unequal, the number of trips 
constituting a day’s work varies at difierent 
places. Each quarry supplies a certain portion 
of the road ; and for eucli quarter mile of this 
space, according to tho distance from the 
quarry, there is a fixed rate of 1^ trip, 2 trips, 
&c. to earn a ticket. A cart-man is entitled to 
a ticket when he has made that number of 
trips ; but some guarantee to him is necessary 
in the meanwhile that all his trips shall be 
counted. This want is met by subordinate 
tickets, styled Register Tickets, one of which 
is given to the cart- man on each trip ; when 
he has made the proper number, ho receives a 
cart ticket, and returns the register ticket. 
We will only add on the subject of the tickets, 
that all the several kinds contain such par- 
ticulars noted ou them respectively in 
initials and abbreviations as to enable the 
Overseer of the division not only to determine 1 
their value at a glance when presented for 
payment, but also to debit the propor Pygurft 
or Conacapillay” (subordinate officers) with 
the amount, and to know what amount of 
work done or material prepared or curted to 
the road he ought to find as a return for the 
tickets cashed at every quarry, or in every 
mile of his division. 

“ The tickets are oashed immediately on 
being presented to the Overseer of the divi- 


sion, no matter by whom they are presented. 
If any mistake has occurred, though such 
seem to be extremely rare, the issuer of the 
tickets, and not the holder, is responsible. 
This instant and unfailing payment has given 
the tickets tho value of money. They are 
readily taken, and they pass from hand to 
hand as a medium of exchange. 

“ Tickets are used to secure prompt and 
full payment to the laborers. They do secure 
it, and the readiness with which the men enter 
into the system, and the cheapness of the rate 
at wdiich they willingly work — for no talisildar 
or peon is ever asked to supply laborers to the 
Road Department, all is voluntary — fully 
prove the success of the plan. Rut it is obvi- 
ous that the tickots cannot be cashed as soon 
as issued ; for if any fit person were at haml 
to cash them, he might pay the laborers at 
once in cash, and tickets would be unneces- 
sary” — 

which, the Honorable Member said, it 
might be remarked in passing, wouhj be 
the ease in works such as were now 
contemplated — building at Stations, &c. 

“ The Overseer of each division visits every 
Station where work is in progress, periodi- 
cally, ns already said, and cashes all the tick- 
ets presented ; but the holders need not wait 
for those visits, for the tickets are cashed 
whenever or wherever presented. In point of 
fact, however, the workmen find it more for 
their interest neither to retain the tickets till 
tho Overseer’s visit, nor to loso their time in 
going after him to get them cashed. They 
pay them away to the Bazaar men for the arti- 
cles of their daily consumption, and they are 
readily taken, at a small discount, to cover the 
delay and trouble of getting them cashed. 
The greater part of the tickets are thus cashed 
to Bazaar men, and some of that class appear 
even to make a business of cashing them for 
the sake of the discount they gain, quite apart 
from the sale of goods. This arrangement is 
profitable to all parties, but care is required 
that tho visits of the Overseers to cash the 
tickets should be more frequent than in prac- 
tice they have sometimes been. To prevent 
misconception, it may be well to add that 
there does not appear to be any connection or 
common interest between these Bazaar men 
and the agents of the Department. Care 
should be taken, however, to watch against 
any such secret understanding.” 

This system, or something very simi- 
lar, had been followed by the Railway 
Engineer with remarkable success. The 
effect was stated with a just pride by 
the Chief Engineer of the Railway in a 
Report dated 4th April 1856, an ex- 
tract from which he begged to read : — 

“ We came as strangers, and were looked 
upon as strangers ; but wo have secured com- 
pletely the confidence of the people. The 
difficulty which presented itself ut first from 
our not giving advances, has completely dis- , 
appeared j and we can gfenerayy qommaifd all 
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tho available labor in the district. I have 
known an Engineer accidentally short both of 
money and tickets, recall all tho tickets which 
were out amongst any particular gang for re- 
issue, by merely giving in return for them an 
* I. O. U. Rupees.* They knew the mo- 

ney was quite safe, all the payments boing 
made by Europeans.” 

Mb. CURRIE said, undoubtedly, it 
was very desirable that there should be 
a good system and proper rules for the 
payment of laborers ; but it was to be 
observed that the scope of this Rill was 
very limited ; and he apprehended that 
there was not the slightest intention of 
introducing it except in districts where 
a necessity for it had already been really 
felt — such as those of the North-West- 
ern Provinces, where the laboring 
classes had been dispersed, and where a 
large quantity of building had to be 
done on private account as well as on 
account of Government. 

The CHIEF JUSTICE said, the sug- 
gestions made were no doubt extremely 
valuable, and deserved to receive atten- 
tion when made in the proper quarter. 
But the only question which the Coun- 
cil had to decide was, whether it should 
incorporate in this Act certain regula- 
tions respecting the payment of laborers, 
or whether it should leave it to the 
executive Government to lay down such 
regulations. He was very clear that, 
considering the variety of the circum- 
stances of the districts to which this 
Act would be applied, it would be far 
more expedient to take the latter course, 
as the Select Committee, by the amend- 
ment they had inserted in the Section, 
prosposed to do, than to prescribe rules 
of that rigidity which must attach to 
every rule embodied in an Act of the 
Council, which nothing short of an Act 
of the same Council would have the 
power to alter. 

The Section was then put, and passed 
as it stood. 

Section IV was passed after a verbal 
amendment. 

Sections V and VI were passed as* 
they stood. 

Section VII provided that disputes as 
to amount of compensation should be 
determined by Arbitration, and laid 
down rules for the appointment and re- 
vocation of the Arbitrator. 

Mb. CURRIE said, it seemed to him 
that it was hardly necessary to introduce 
Mr. JjfMott 


into this Bill all the procedure for Arbi- 
tration provided by this and the ten 
following Sections. The cases which 
would arise, would be very few ; and he 
doubted whether an Arbitration con- 
ducted in the manner provided by the 
Bill would be a very effectual mode of 
disposing of them. It was generally 
found very difficult to obtain awards, 
unless there was some Authority em- 
powered to superintend the proceedings 
of the Arbitrators. The Act for the ac- 
quisition of land for public purposes, from 
which the Clauses in this Bill had been 
taken, subjected Arbitrators appointed 
under its provisions to the control of the 
Collector, and gave that Officer power to 
enforce the delivery of an award. It 
occurred to him (Mr. Currie,) that tho 
more efficient way would be to leave all 
disputes as to the amount of compensa- 
tion under this Bill to be determined by 
the Zillah Judge. At the same time, 
however, as the matter had no doubt 
been considered by the Select Commit- 
tee, he should move no amendment if 
they were clearly of opinion that Arbi- 
tration was the proper mode of proce- 
dure for these cases. 

Mb. PE ACOCK said, in these Clauses, 
he had followed .as nearly as possible 
the provisions on the same subject in 
the Act for acquiring land for public 
purposes. Certainly, that Act empower- 
ed the Collector to compel an award ; 
but he had not thought it necessary to 
insert a Clause for the same purpose in 
this Bill. Ho had thought that, if there 
was a dispute as to the amount of com- 
pensation, it would be satisfactory to 
both parties that each should appoint 
an Arbitrator, and that the two Arbi- 
trators so appointed should elect a third 
to act in conjunction with themselves. 
But if the Honorable Member for Bengal, 
who had greater experience of the Mo- 
fussil, thought that there would be 
difficulty in obtaining an award, of 
which he (Mr. Peacock) had not been 
aware, he had no objection to the dis- 
putes being settled by the Zillah J udge, 
provided that this were done upon sum- 
mary petition, and that the decision of 
the Judge should be final. 

Mb. CURRIE moved that all the 
words after the word “ determined** in 
the 4th line, be omitted from the Sec- 
tion, in order that the following might 
be substituted for them ; — 
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“ in a summary way by the Zillah Judge, 
or other Officer exercising the powers of a 
Judge, on the petition of the claimant, or of 
the Officer uuder whose authority the impress- 
ment was made ; and the decision of the Judge 
or other Officer shall De final.” 

The amendment was agreed to, and 
the Section then passed. 

Mu. CURRIE moved that the whole 
of the subsequent Sections, down to 
Section XVII inclusive, be omitted. 

Agreed to. 

The remaining Sections, and the 
Preamble and Title, were severally put 
and passed. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. PEACOCK moved that the Bill 
be now read a third time and passed. 

The Motion was carried, and the 
Bill read a third time. 


STATE PRISONERS. 

Mr. LeGEYT moved that the Stand- 
ing Orders be suspended, to enable him 
to proceed with the Bill “ to amend the 
Law relating to the arrest and detention 
of State Prisoners.’* 

SIR ARTHUR BULLER seconded 
the Motion. • 

Agreed to. 

Mr. LeGEYT moved that the Bill 
be now read a second time. 

The Motion was carried, and the Bill 
read a second time. 

Mr. LeGEYT moved that the Coun- 
cil resolve itself into a Committee on the 

Bill. 

Agreed to. 

Section I provided as follows’: — 

“ So much of Section I, Clnuse 1, of Regula- 
tion XXV. 1827, of the Bombay Code, aa pro- 
vides that, with reference to the individual, the 
apprehension and confinement therein referred 
to shall not be in breach of British Law, is 
repealed.” 

The CHIEF JUSTICE said, the 
repeal proposed by this Section of the 
words in the Bombay Regulation was 
unquestionably necessary. These words 
would — even if there were not the further 
objection which arose upon the wording 
of the Act of 1850, which was in terms 
limited to the Bengal Regulation HI. 
1818— afford sufficient ground for in- 
sisting that the Bombay Regulation 
as it stood could not take effect within 

YOL. IV.— TAKI I. 


tlie limits of the jurisdiction of the 
, Supreme Court of that place ; because 
they constituted «& exception which, 
from its terms, would embrace all the in- 
habitants of the Island of Bombay : all 
of whom, in what regarded their personal 
liberty, were governed by the Law of 
England. In the Mofussil of Bombay, in 
which alone the Regulation as it stood 
was operative, the exception would cover 
only British subjects. Now, it could 
not be intended to apply the powers in 
question to that class of persons; but 
considering their extreme susceptibility, 
and the possibility that the intention 
of the Act might be misconstrued, and 
that observations of that kind might 
find an echo in a higher legislative 
assembly than that which ho was ad- 
dressing — he thought it would be expe- 
dient to remove all possibility of mis- 
construction, and to qualify the repeal 
proposed, by adding the words "except 
as regards European British subjects. 

Mr. LeGEYT moved that the words 
“except so far as the said provision 
applies to European British subjects” 
be added to the Section. 

The Motion was carried, and the 
Section then passed. 

Section II was passed after a verbal 
amendment. 

Sections ill and IV were passed as 
they stood. 

Section V was passed after an amend- 
ment. 

The Preamble and Title were severally 
put and passed. 

The Council having resumed its 
sitting, the Bill was reported. 

Mr. LeGEYT moved that the Bill 
be now read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

Mr. LeGEYT moved that General 
Low be requested to take the Bill to the 
Governor General for his asseat. 

Agreed to. 

ESCAPED OFFENDERS. 

Mr. PEACOCK moved that 
General Low be requested to take the 
Bill “ for the punishment of certain of- 
fenders who have escaped from Jail, and 
of persons who shall knowingly harbour 
such offenders” to the Governor General 
for his assent. 

Agreed to. 
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Mb. PEACOCK moved that General 
Low be requested to take the Bill “ to 
authorize the impressment of artisans 
and laborers for the erection of Build- 
ings for the European Troops in India, 
and for works urgently required for 
Military purposes 1 1 to the Governor 
General for his assent. 

Agreed to. 

NOTICE OP MOTION. 

Mu. CURRIE gave notice that he 
would, on Saturday next, move for a 
Committee of the whole Council on 
the Bill “ for raising Funds for making 
and repairing roads in the Suburbs of 
Calcutta and the Station of Howrah. 11 

ADJOURNMENT. 

Mb. LeGEYT moved that the Coun- 
cil do adjourn for ten minutes. 

Agreed to. 

The Council adjourned accordingly. 

The Council afterwards met pursuant 
to adjournment. 

STATE PRISONERS. 

General Low returned to the Council 
Chamber with the Bill “ to amend the 
Law relating to the arrest and detention 
of State Prisoners, 11 and delivered it to 
the Vice-President, who thereupon an- 
nounced that the Governor General had 
signified his assent to the same. 

The Council adjourned. 


Thursday , January 28, 1858. 

An Extra-ordinary Meeting of the Le- 
gislative Council, called by order of the 
Governor General, was held this day. 

Pbesent : 

The Honorable J. A. Dorin, Vice- President, 
in tho Chair. 

Hon. the Chief Justice, P. W. LeGeyt, Esq, 
Hon’ble Major General E. Currie, Esq., 

J. Low, Hon. SirA. W. Buller, 

Hon’ble B. Peacock, and 

D. Eliott, Esq., ^ H'B.H&rington, Esq. 


The VICE-PRESIDENT said, he 
had been entrusted with the following 
Message from the Governor General to 
the Legislative Council. 

MESSAGE No. 125. 

The Governor General in Council 
forwards to the Legislative Council ex- 
tract of a Resolution passed this day, 
relative to the absence of the Governor 
General from the Council, and to the 
necessity for vesting the Governor 
General with certain powers during such 
absence. 

By order of the Governor General in 
Council. 

CECIL BEADON, 
Secretary to the Govt, of India. 

Four William, 

The TJth January 1858. 

The extract from the Resolution re- 
ferred to was as follows : — 

Extract of a Resolution of the Go - 
vemment oj India in the Home Depart- 
ment , dated the 27 th January 1858. 

Resolved . — That it is expedient that 
the Governor General should visit the 
North-Western Provinces of the Presi- 
dency of Fort William in Bengal, and 
other parts of India, unaccompanied by 
any Member of the Council of India. 

That the Honorable Mr. Dorin be 
requested to take charge of and bring 
into the Legislative Council, with a 
view to its being passed into Law, a 
Bill to authorize the Governor General 
alone, during his absence, to exercise 
all the powers which might be exercised 
by the Governor General in Council 
in every case in which the Governor 
General may think it expedient to ex- 
ercise those powers. 

• True Extract. 

CECIL BEADON, 
Secretary to the Govt, of India. 

In accordance with this Resolution, 
which notified, agreeably to the require- 
ment of the Act of Parliament, the de- 
cision of the Council of India that it 
wu9 expedient that the Governor Gene- 
ral should proceed to the North-Western 
Provinces unaccompanied by any Mem- 
ber of the Supreme Council, he had the 
honor to lay before the Council such a 
Bill as would enable his Lordship tq 
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leave Calcutta, carrying with him the 
full powers of the Governor General in 
Council ; and proposed to move that the 
Standing Orders be suspended, in order 
that the Bill might he carried through 
all its stages forthwith. 

Before doing this, however, he would 
state to the Council, very shortly, the 
circumstances under which the Gover- 
nor General proposed to proceed to the 
North-West. The Council was aware 
that during the past autumn, when the 
communication with Agra had been 
entirely cut off, it was found necessary 
to depute a Member of the Supreme 
Council to assume charge of such of the 
districts as were accessible, for the pur- 
pose of establishing Civil Government 
within them. Accordingly, Mr. Grant 
proceeded, and took charge of those 
districts, under the designation of the 
Central Provinces. The arrangement 
was purely a temporary one. Shortly af- 
ter, on the lamented death of the Lieu- 
tenant-Governor of the North-Western 
Provinces at Agra, it became necessary 
to make provision for the Government of 
the remainder of the North-Western 
Provinces, and it was considered desi- 
rable to do this rather in the shape of 
a Military Dictatorship vested in an 
Officer to be assisted by the Civil Power. 
This arrangement was also purely 
temporary, and was designed merely to 
meet the circumstances of the case as 
they presented themselves at the mo- 
ment. Both measures had entirely 
answered the purpose for which they 
were intended ; but the circumstances 
were totally changed, at present. 

Owing to the exertions of the gallant 
troops under the orders ofHis Excellency 
the Commander-in-Chief. and the co-ope- 
ration of Brigades from Delhi, the com- 
munications throughout the Doab were 
entirely re-opened, the dawk proceeded 
again with almost the same regularity 
as previously to the disturbances, and 
arrangements which were desirable be- 
fore were now no longer necessary and 
were perhaps even inexpedient. ' 

It was felt that the concentration of 
Civil authority in the North-Western 
Provinces was very desirable, and that 
there should be unity of action on the 
part of the Civil Government in aid of 
Military operations. In this view, it 
appeared to the Governor General pro- 
per that he should himself proceed and 


assume charge of the Government of 
the North-Western Provinces, and the 
measure would be attended with this 
advantage — that the Head of the Su- 
preme Government would thus be in the 
vicinity of the Head Quarters of His 
Excellency the Commander-in-Chief, and 
at hand to support with the whole weight 
of the Supreme Government all the Mili- 
tary measures which the Commander- 
in-Chief might think it expedient to 
initiate. 

There were other considerations which 
seemed to indicate that, temporarily at 
all events, there should be in the 
North- West a power larger than that 
exercised by a Lieutenant-Governor, it 
was impossible not to have observed, 
during the lato disturbances, that Agra 
was not a good position for the seat of 
the local Government. It was com- 
pletely isolated and cut off ; and prac- 
tically it was impossible to exercise the 
functions of Government from it with ’ 
an} r effect. It would be in the recollec- 
tion of some Members of the Council 
that, when the Governorship of the 
Agra Presidency was first established, 
the sent of the local Government was 
not at Agra but at Allahabad ; and that 
it was subsequently removed to Agra, 
in consequence of the then Governor, 
Sir Charles Metcalfe (the late Lord 
Metcalfe), being vested with the whole 
of the diplomatic and political relations 
of the North-Western Provinces. But 
that reason did not hold good after Sir 
Charles Metcalfe vacated the Govern- 
ment ; for, subsequent to that period, 
the maintenance of Agra as a separate 
Presidency had been held in abeyance, 
and the successive Lieutenant-Governors 
bad not been charged with the political 
relations of the North-West and of 
Central India. The main causes, there- 
fore, whicli had induced the establish- 
ment of Agra as the seat of Govern- 
ment, Had long ceased to exist, and 
there were no other practical consider- 
ations of weight which rendered it 
eligible for that purpose. The inten- 
tion was to remove the seat of Govern- 
ment to Allahabad; and the carrying 
of this change into effect would proba- 
bly, as he had before observed, require 
the temporary exercise of larger powers 
than were possessed by a Lieutenant- 
Governor. 

He might mention other reasons far 
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the progress of the Governor General ; 
but perhaps that was unnecessary ; for 
no one could doubt the expediency of 
the Governor General, vested with full 
powers of the Governor General in 
Council, being on the spot to support 
the Military Authorities in the great 
operations which were about to be un- 
dertaken. 

All these considerations were of a tem- 
porary character, and he therefore pro- 
posed that the duration of the Bill 
should not exceed six months. The 
Governor-General hoped to be able to 
return in considerably less time ; but 
as it was impossible to foresee precisely 
what might occur in these unsettled 
times, he thought it would be prudent 
to fix six months as the period during 
which the Bill should have effect. 

With these observations, he should 
move that the Standing Orders be sus- 
pended, to enable him to carry the Bill 
through all its stages forthwith. * 

Mb. PEACOCK seconded the Mo- 
tion, which was then carried. 

The VICE-PR ES I DENT then moved 
the first reading of the Bill. 

The Bill was read a first time. 

The VICE-PRESIDENT moved 
that the Bill be now read a second time. 

Mb. LeGEYT asked, if it was not the 
intention of tho Bill to except the 
power of making Laws ? 

The VICE-PRESIDENT said, no 
such exception was expressly made in 
the last Act passed by the Council for 
the absence of the Governor General 
lrom the Supreme Council. The assent 
of the Governor General would be neces- 
sary to every Law, but the power of 
making Laws would remain in the 
Legislative Council. 

Mb. PEACOCK said, under the 
Charter, the Legislative Council might 
authorize the Governor General alone 
to exercise all the executive powers 
which might be exercised l>y the Gover- 
nor General in Council, but it clearly 
could not authorize him to make Laws 
and Regulations. 

The CHIEF JUSTICE said, the 
exception of the power to make Laws 
and Regulations appeared in Acts simi- 
lar to this passed between 1831 and* 
18*55, but had been omitted from the 
Act passed in the latter year. That 
omission was prpbably in consequence 
of the existence of the Legislative ( 
The VWPPresident 


Council as a distinct body from the 
Supreme Council. He was reminded by 
the Honorable Member for Madras, 
however, that the question had been 
considered and solemnly decided by the 
Council in connection with the Act of 
1855 ; and it would be advisable to refer 
to the ^record of the proceedings. 

The VICE-PUESIDENT read the 
report referred to. 

Mr. LeGEYT said, he was not present 
at the debate of which the Report had 
been just read. Having heard the Re- 
port, he should move no amendment in 
the Bill before the Council. 

The Motion for the second reading 
was then put and carried, and the Bill 
read a second time. 

The VICE-PRESIDENT moved 
that the Council resolve itself into a 
Committee upon the Bill. 

Agreed to. 

The Bill passed through Committee 
without amendment. 

The Council having resumed its sit- 
ting. the Bill was reported. 

The V l C E-PR ES ID E NT moved 
that General Low be requested to carry 
the Bill to the Governor General for 
his assent. 

Agreed to. . 

The VICE-PRESIDENT moved 
that the Council adjourn for a few mi- 
nutes. 

Agreed to. 

The Council resumed its sitting pur- 
suant to adjournment. 

GENERAL LOW reported that the 
Governor General had given his assent 
to the Hill. 

The Council adjourned. 


Saturday , January *30, 1858. 

a 

Pbesent : 

The Hon’ble J. A. Borin, Vice-President, 

. in the Chair. 

Hon. the Chief Justice, P. W. LeGeyt, Esq., 
Hbn. Major General J. E. Currie, Esq., 

Low, Hon. Sir A W.LJuller, 

Hon. B. Peacock, and 

D. Eliott, Esq., H.B Harington,Esq. 

The following Messages from the 
Governor-General were brought by Ge- 
neral Low and read 
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ESCAPED OFFENDERS. 

MESSAGE No. 126. 

Tho Governor-General informs the 
Legislative Council that he lias given 
his assent to the Bill which was passed 
by them on the 23rd January 1858, 
entitled “ A Bill for the punishment of 
certain offenders who have escaped from 
Jail, and of persons who shall know- 
ingly harbour such offenders.” 

By order of the Right Honorable the 
Governor-General. 

CECIL BEADON, 

Secy . to the Govt . of India . 
Fort William, ) 

The 29 th Jan ., 1858. J 

IMPRESSMENT OF LABORERS, &c. 

MESSAGE No. 127. 

The Governor-General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 23rd January 1858, 
entitled “ A Bill to authorize the im- 
pressment of artisans and laborers for 
the erection of Buildings for the Euro- 
pean Troops in India, and lor works 
urgently required f3r Military pur- 
poses.” 

By Order of tho Right Honorable 
the Governor-General. 

CECIL BEADON, 

Secy, to the Govt . of India. 
Fort WilliaaU, ) 

The 29 th Jan., 1858. ) 

PORT-DUES (FORT St. GEORGE). 

Mr. ELIOTT postponed the present- 
ation of the Report of the Select Com- 
mittee on the Bill “ for the levy of 
Port-dues and fees at Ports within the 
Presidency of Fort St. George.” * 

CONCEALMENT OF GOVERNMENT 
PROPERTY. 

Mr. PEACOCK moved the first 
reading of a Bill “ for the punishment of 
persons who knowingly receive or con- 
ceal arms or other property belonging 
to the East India Company.” During 
the rebellion, he said, a large quantity 
of arms and other property belonging 
to Government had been taken away 
by the mutinous Sepoys and others, 


and it was necessary to provide for the 
punishment of all persons who should 
be found to be knowingly in possession 
of any such arms or property. As the 
law stood at present, wheie any person 
purchased or received plundered or 
stolen property knowing it to have 
been obtained in the perpetration of 
robbery by open violence, or of theft, 
accompanied by certain aggravating 
circumstances described in the Regula- 
tion, the Magistrate might commit 
him for trial before the Sessions Court, 
and the Sessions Court had the power 
to sentence him — formerly, to fourteen 
years’ imprisonment and corporal pun- 
ishment — at present, to fourteen years* 
imprisonment and two years’ additional 
imprisonment in lieu of corporal pun- 
ishment. In cases in which the amount 
of the stolen property knowingly receiv- 
ed exceeded the value of three hundred 
Rupees, the Magistrate was also bound 
to comrhit the receiver for trial before 
the Sessions Court. In other cases, the 
Magistrate had himself the power to 
try and punish receivers by imprison- 
ment for a term not exceeding two years. 
Wherever arms, horses, or other pro- 
perty of that description belonging to 
Government had been taken away by 
mutineers or rebels, persons coming 
into possession of the property must 
know, or at least have good reason to 
believe, that the property had been 
obtained in that way. He had, there- 
fore, thought it right by this Bill to 
authorize the punishment of such per- 
sons by transportation for life, or im- 
prisonment for a term not exceeding 
fourteen years. 

In order to avoid tho necessity of 
committing offenders of this cIubs to 
the Sessions Judge, he had also provid- 
ed that they might be tried by a 
Special Commissioner appointed under 
Act XIV of 1857, and in cases in which 
a case was committed to and tried be- 
fore a Sessions Court, the sentence was 
to be final. 

The Bill was read a first time. 

BOMBAY WATER-WORKS. 

# Mr. LeGEYT moved that the Bill 
“ to give effect to an agreement between 
the Government of Bombay and Her 
Majesty’s Justices of tl)e Peace for the 
Town and Island of Bombay and Cola- a 



59 Recovery of legislative council. Rente Bill . 60 


ba in relation to certain water- works in 
the Islands of Salsette and Bombay” be 
now read a second time. 

Mb. ELIOTT said, he begged the 
Honorable Member for Bombay would 
postpone the second reading of this Bill, 
in consideration of the short time for 
which the papers connected with it had 
been in circulation. The Bill was a 
short one ; but it referred to a great 
controversy, the merits of which it was 
difficult to arrive at without a careful 
study of the correspondence relating to 
it. 

Mb. CURRIE said, the Bill had an 
immediate connection with the Bill for 
levying municipal taxes in Bombay. In 
fact, it was dependent on it. Perhaps, 
it might be as well to read the Bill a 
second time to-day, and refer it to the 
Select Committee on the Municipal Bill, 
with instructions to make a special Re- 
port upon it previous to publication. 

Mb. LeGEYT said, be thought the 
suggestion of the Honorable Member for 
Bengal a very good one. It was a sug- 
gestion which he had intended himself 
to make. Perhaps this Bill could hard- 
ly be said to be dependent on the Muni- 
cipal Bill. The object of the Bombay 
Government was to have it passed in- 
dependently of that Bill, and to let it 
remain standing in case the funds pro- 
posed to be raised under the Municipal 
Bill should fall short. But that and 
all other circumstances connected with 
the measure could be considered and 
made clear by the Select Committee on 
the Municipal Bill. 

The Motion for the second reading 
was then carried, and the Bill read a 
second time. 

CONFISCATION OF TILLAGES, &c. 

The Order of the Day being read for 
the second reading of the Bill “ to au- 
thorize the confiscation of, or the im- 
position of fines on, Villages and other 
places for offences committed by the 
Inhabitants” — • 

Mr. PEACOCK said, it had been 
his intention to move the second read- 
ing of the Bill this day, and, after the 
suspension of the Standing Ordert, 
to refer it to a Select Committee with 
instructions to report upon it before 
the usual time ; but as be believed the 
Bill had been circulated only yesterday, j 


and bis Honorable friend opposite (Mr. 
Eliott) wished to have further time to 
consider it, he would postpone his 
Motion until next Saturday. 

Mb. PEACOCK gave notice that he 
would, on Saturday next, move that the 
Standing Orders be suspended to enable 
the Select Committee to whom the 
above Bill might be referred, to present 
their Report before the expiration of the 
period prescribed by Standing Order 
No. LXIX. 

MUNICIPAL ASSESSMENT (SUBURBS 
OF CALCUTTA, AND HOWRAH). 

Mb. CURRIE moved that the Coun- 
cil resolve itself into a Committee on the 
Bill “ for raising Funds for making and 
repairing Roads in the Suburbs of Cal- 
cutta and the Station of Howrah ;” and 
that the Committee be instructed to 
consider it in the amended form in which 
the Select Committee had recommended 
it to be passed.” 

Agreed to. 

The Bill passed through the Commit- 
tee without any amendment, and, the 
Council having resumed its sitting, was 
reported. 

BOMBAY tfATER- WORKS. 

Mr. LeGEYT moved that the Bil_ 
lt to give effect to an agreement be 
tweeu the Government of Bombay and 
Her Majesty’s Justices of the Peace for 
the Town and Island of Bombay and 
Colaba in relation to certain Water- 
works in the Islands of Salsette and 
Bombay” be referred to a Select Com- 
mittee consisting of Mr. Eliott, Mr. 
Currie, Sir Arthur Buller, and the Mover, 
with an instruction to submit a preli- 
minary Report on the Bill previously to 
its publication in the (Calcutta Gazette. 

Agreed to. 

RECOVERY OF RENTS (BENGAL). 

Mr. CURRIE moved that a commu- 
nication reoeived by him from the Go- 
vernment of Bengal be laid upon the 
table and referred to the Select Com- 
mittee on the Bill “ to amend the law 
relating to the recovery of Rent in the 
Presidency of Fort William in Bengal.” 

Agreed to. 

'.The Couucil adjourned. 
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Saturday , February 6, 1858. 
Present : 

The Honorable J. A. Borin, Vice-President^ 
in tho Chair. 

ITon. the Chief J ustiee, D. Eliot t, Esq. 

Hon. Major General P. W. LeQeyt, Esq., 

J. Low, E. Currie, Esq., and 

Hon. B. Peacock, II. B. Harington, Esq. 

CORPORAL PUNISHMENT. 

The Click k brought under the consi- 
deration of the Council a Petition of 
the British Indian Association against 
the Bill “ to authorize the infliction of 
Corporal Punishment in certain eases.” 

Mb. PEACOCK moved that the 
above Petition be referred to the Select 
Committee on the Bill. 

Agreed to. 

RESTORATION OF POSSESSION OF 
LANDS (N. W. P.) 

The Clebk reported to the Council 
that lie had received a communication 
from the Officiating Secretary to the 
Government of the North-Western Pro- 
vinces with the Draft of a Bill to provide 
for the restoring to the possession of 
their lands persons Vho have been dis- 
possessed during tho disturbances in 
the North-Western Provinces. 

Mb. UA KINGTON gave notice that 
be would on Saturday next move the 
first reading of a Bill on the subject. 

PORT-DUES (FORT ST. GEORGE). 

Mb. ELIOTT presented the Report 
of the Select Committee on the Bill 
“ for the levy of Port-dues and fees at 
Ports within the Presidency of Port 
St. George.” 

KURNOOL. 

Mb. ELIOTT moved th > first read- 
ing of a Bill “ for bringing the District 
of Kurnool under the Laws of the Pre- 
sidency of Fort St. George.” . 

The Governor-General of India in 
Council, he said, had given his sanction 
to a proposal from the Government of 
Fort St. George for bringing the non-. 
Regulation district of Kurnool in that 
Presidency under the general Regula- 
tions, and for constituting a new Zillah, 
with a Judge and a Collector &nd Ma- 
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gistrate, to be composed of the said 
district of Kurnool, with the addition 
of the Talook of Punchapolliem, now 
belonging to the Zillah of Bellary, and 
the Talooks of Coilgoontla, Doopaud, 
«nd Cumbum, now comprehended in the 
Zillah of Cuddapah. 

The Governor-General in Council, 
under the power vested in him by Sec- 
tion LI II Act VII of 1843, bad autho- 
rized the establishment of a Civil and 
Sessions Court at Nundial in the new 
Zillah; and he (Mr. Eliott) had the honor 
to present to the Legislative Council a 
Bill for tho repeal of Act X of 1843, 
under which the administration of Jus- 
tice and the collection of Revenue were 
now conducted in Kurnool, and for 
bringing the general Laws of the Presi- 
dency of Fort St. George into operation 
therein. 

The Bill was read a first time. 

CONFISCATION OF VILLAGES, Ac. 

M b. PEACOCK moved the second read- 
ing of the Bill “ to authorize the con- 
fiscation of, or the imposition of fines 
on Villages and other places for offences 
committed by the Inhabitants.” 

Mb. CORK IE said, the only remark 
he wished to make touching the prin- 
ciple of this Bill was with regard to the 
time of its application. Section XI of the 
Bill provided that the Act should take 
effect only in those districts or places to 
which it should he extended by order of 
the Governor-General iu Council, or of 
the Executive Government of any Pre- 
sidency or place. He thought that the 
operation of the Bill should he limited 
in time, as well as in place. The pro- 
visions of the Bill, and indeed the prin- 
ciples upon which those provisions were 
based, were suitable to existing circum- 
stances in certain parts of the country ; 
hut he thought they were not generally 
nor permanently suitable. The Bill re- 
ferred to Act XVI of 1857, which was 
a temporary Act ; and he thought that 
this should also be expressly a tempo- 
rary Act. This modification would 
affect the principle of the Bill ; but it 
might he made in Committee. 

Mb. PEACOCK said, he thought 
there was no objection to making the 
Act a temporary one ; bat the question 
might, of course, be considered m Com- 
mittee. • 
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The Motion for the second reading 
was then carried, and the .Bill read a 
second time. 

MUNICIPAL ASSESSMENT (SUBURBS 
OP CALCUTTA AND HOWRAH). 

Mr. CURRIE postponed the Motion 
(which stood in the Orders of the Day) 
for the third reading of the Bill “ for 
raising Funds for making and repairing 
roads in the Suburbs of Calcutta and 
the Station of Howrah. 1 * 

PORT-DUES AND PEES (EU REACH EE). 

Mr. LlGEYT moved that the Coun- 
cil do resolve itself into a Committee on 
the Bill “ for the levy of Port-dues and 
fees in the Port of Kurrachce and 
that the Committee be instructed to 
co riskier the Bill in the amended form 
in which it had been recommended by 
the Select Committee to be passed. 

Agreed to. 

The Bill passed through Committee 
after the omission of Section VII. and 
the substitution for it (with certain 
necessary modifications) of Sections V 
and VI Act II of 1858 ; and, the Coun- 
cil having resumed its sitting, was re- 
ported. 

CONFISCATION OP VILLAGES, &o. 

Mr. PEACOCK moved that the 
Standing Orders be suspended to enable 
the Select Committee to whom the 
Bill “ to authorize the confiscation of, 
or the imposition of fines on Villages 
and other places for ofifences committed 
by the Inhabitants’* might be referred, 
to present their Report before the ex- 
piration of the period prescribed by 
Standing Order No. LXIX. 

GENERAL LOW seconded the mo- 
tion. 

Agreed to. 

PORT-DUES AND FEES (KURRACIIEE). 

Mr. LeGEYT gave notice that he 
would, on Saturday the 13th Instant, 
move the third reading of the Bill “ for 
the levy of Port-dues and fees in the Port 
of Kurrachce.” 

CONFISCATION OF VILLAGES, &c. 

Mr. PEACOCK moved that the 
Bill “ to authorize -the confiscation of, 


or the imposition of fines on Villages 
and other places for offences committed 
by the Inhabitants’* be referred to a 
Select Committee consisting of Mr. 
Currie, Mr. Harington, and the Mover, 
with an instruction to present their 
Report thereon within a fortnight. 

Agreed to. 

Mu. PEACOCK moved that Mr. 
Eliott and Mr. LeGeyt be added to the 
Select Committee on the above Bill. 

Agreed to. 

NOTICE OF MOTION. 

Mr. ELIOTT gave notice that bo 
would, on Saturday the 13th Instant, 
move for a Committee of the whole 
Council on the Bill " for the levy of 
Port-dues and fees at Ports within the 
Presidency of Fort St. George.” 

The Council adjourned. 


Saturday, February 13, 1858. 
Present : 

The Honorable J. A. Dorin, Vice- President , 
in tlio Chair. 

Hon. Chief Justice, P. W. LeGeyt, Esq., 

Hon.MojorGenl.J .Low, E. Currie, Esq , 
Hon. B. Peacock, Hou.8ir A.W. JJulJcr 

D. Eliott, Esq., and 

H . B. Harington, Esq. 

RESTORATION OF POSSESSION OF 
LANDS (N. W. P.) 

Mr. HARINGTON moved the first 
reading of a Bill “ to facilitate the re- 
covery of land and other real property, 
of which possession may have been 
wrongfully taken during the recent dis- 
turbances in tlie North- Western Pro- 
vinces of the Presidency of Bengal. 

In doing so, he said from the corres- 
pondence which had lately been received 
from the Officiating Secretary to the 
Chief Commissioner at Agra, as report- 
ed to the Council on Saturday last, as 
well as from information derived from 
other quarters, it appeared that, since 
the breaking out of the mutiny in tho 
•Native Army of Bengal in the month 
of M ay last, there had been considerable 
unauthorized disturbance of possession 
of land and other real property in some 
of the districts in the North-Western 
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Provinces. Indeed, to such an extent had 
this been the case, that in one of the dis- 
tricts through which he had passed in his 
recent journey from Agra to Calcutta, he 
had been informed that, during the com- 
paratively short interval that had elap- 
sed since the period just mentioned, 
nearly one-half of the entire Zillah had 
changed hands. The parties whose pos- 
session had been thus wrongfully dis- 
turbed, had been chiefly persons who had 
acquired their title to the property at 
public sales, held either for the recovery 
of arrears of Government Revenue, or in 
execution of decrees of the Civil Courts ; 
and their title to the property so sold 
to them had never been called in ques- 
tion. The persons by whom they had 
been dispossessed, had been, for the 
most part, the old or former owners, 
whose proprietary right having become 
extinguished, they had continued to re- 
side on the land as cultivators, though, 
in consideration of their former position, 
they had not unfrequently been allowed 
more favorable terms, as regarded the 
rate of rent taken from them, than ordi- 
nary ryots or tenants at will. These 
persons, probably imagining that our 
rule was drawing to a close, and that 
in all probability it would soon cease 
altogether, took advantage of the tem- 
porary suspension of authority to eject 
the parties who were in legal possession 
of the property which formerly belong- 
ed to themselves, and had re-established 
their own possession therein. In many 
instances, the ouster had been attended 
with acts of great personal violence, for 
which all concerned were of course 
liable to severe punishment ; but there 
was reason to apprehend that great 
difficulty would be experienced in ob- 
taining reliable proof for the identifica- 
tion and conviction of individual offend- 
ers. There could be no doubt however, 
that, in nearly every case, the act 
of dispossession, or of assumption of 
possession, having bftn without au- 
thority of law, was wrongful; and 
he had, therefore, used that term* in 
the Title of the Rill which he 
was desirous of introducing, in prefer- 
ence to the word “ forcible.” He might 
here mention that it was the opinion of 
several old and experienced officers, that 
in allowing the compulsory sale of land 
in satisfaction of money-decrees, we 
had acted unwisely, and without a due 
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regard to native feeling and custom. 
It was alleged that the practice, if not 
altogether unknown in Native States, 
was rarely, if ever, resorted to in them; 
and the frequency with which such sales 
had taken place under our system, was 
said to have made our rule very unpopu- 
lar amongst the people. It was also ob- 
jected that, by removing the old land- 
holders from the position which they 
had so long held, we had deprived our- 
selves of the support which they were 
able to afford us in times of trouble 
such as we had lately passed through ; 
and that the new men, who had taken 
their places, having nolocal influence, and 
being looked upon with dislike by the 
old proprietors and the ryots generally, 
were elements rather of weakness than 
of strength. There might be, and, no 
doubt, there was some force in these 
objections ; but this was clearly not the 
time for entering into the largo and im- 
portant questions which were involved 
in them. What the Council had to 
consider was, whether parties who, in a 
time of anarchy and disorder, had been 
wrongfully turned out of property of 
which they were in legal possession un- 
der a title acquired from ourselves, or 
in conformity with our Regulations, had 
not a just claim upon the Government, 
now that order and public tranquillity 
were being rapidly re-established, to be 
restored at once to the state in which 
they were at the time the mutiny broke 
out ; and, assuming that upon this point 
there could be no difference of opinion, 
it then remained to consider and deter- 
mine in what mode the redress to which 
these parties were entitled, could bo 
best afforded. 

The local Civil Courts, as at present 
constituted, were, of course, fully com- 
petent to deal with cases of this de- 
scription ; but if the ousted parties were 
left to seek their remedy in them, it 
was obvious that they would be subject- 
ed, not only to considerable expense 
under the operation of the Stamp Raws, 
but also to great and vexatious delay 
before they could hope to recover their 
rights — a regular action of this nature, 
with the appeals allowed in it, usually 
occupying from two to three years, and 
sometimes even a longer period, before 
it was finally disposed of. It had been 
suggested that, under the provisions of 
Act IV of 1840 df the Bengal Code, 
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the Magistrates were competent to rein- 
state parties whose possession had been 
disturbed during the period alluded to ; 
but the interference of a Magistrate 
under that Act could be exercised only on 
proof of forcible dispossession, and then 
only when the complaint was preferred 
within one month from the date of dis- 
possession. There were also other reasons 
why, in his opinion, the Act in question 
could hardly be considered as sufficient 
to suit the present state of things. 

Under these circumstances, it appear- 
ed advisable to create a special class of 
Courts for the trial and determination 
of cases of dispossession of land or other 
real property which had occurred dur- 
ing the recent disturbances, and to invest 
the Officers who would preside in these 
Courts with a summary jurisdiction 
which wouldenable them to afford speedy 
redress and to punish the oflenders 
without any great expense to the com- 
plainants ; and the Bill of which he was 
now to move the first reading, had been 
prepared with that view. 

It proposed to give the Government 
Authority to appoint one or more special 
Commissioners for the trial and determi- 
nation of cases of the nature of those 
under consideration, and to assign to the 
Officers so appointed such extent of local 
jurisdiction as might from time to time 
be deemed proper. The Commissioners 
would bo at liberty to hold a Court at 
any place within the limits of their re- 
speetivejurisdictions which might appear 
convenient for the trial of cases hi ought 
before them : and during the time that 
their appointment lasted, the action of 
the local Civil Court, in respect of cases 
cognizable by the Commissioners, would 
be suspended. On entering on their 
duties, the Commissioners would issue a 
proclamation calling upon all persons 
who might, without authority of law, 
have taken possession of any land or 
other real property since the beginning 
of May last, to surrender the same to 
the parties then in possession ; and 
w aiming them that, in the event of their 
failing to comply with the requisition 
within the period allowed, and of its be- 
ing afterwards proved, on the complaint 
of the ousted party, that they had wrong- 
fully seized, and that they were still in 
possession of the property to which the 
complaint related, they would not only 
be compelled to deliver up the property 
Mr. Saria^ion 


and to account for any mesne profits 
that might have accrued during the 
period of their unlawful possession, but 
that they would also be liable to im- 
prisonment, which might extend to soven 
years, or to fine, or to both fine and im- 
prisonment. Looking to the time when, 
and to the circumstances under which, 
the dispossession had taken place, lie did 
not think that these penalties could he 
considered as too severe, or as out of 
place in a Hill of this nature. 

The trial before the Commissioners 
would be of a very simple and summary 
character. There would be no written 
pleadings beyond a brief plaint setting 
forth the names of the parties, their 
description, and places of abode, the title 
under which the complainant claimed to 
he in possession of the property at the 
time that he was ejected therefrom, and 
the date of his dispossession. Before 
summoning the defendant, the Com- 
missioner would examine the complain- 
ant on oath or solemn affirmation in 
order to satisfy himself that there was 
probable cause for noticing the com- 
plaint. The defendant would ordinarily 
be required to attend the Court of the 
Commissioner in person ; but it would 
be in the discretion Qf the Commissioner 
to dispense with such personal attend- 
ance on sufficient cause shewn. The 
Commissioners, having the parties and 
their witnesses before him, would go in- 
to the proofs adduced by the parties in 
support of their respective statements, 
and would make such further enquiry as 
might appear necqjpary ; and if the com- 
plaint appeared to nim to be substantiat- 
ed, lie would order the complainant to 
be reinstated and maintained in posses- 
sion, and proceed at once to enforce his 
order, calling in the aid of the Magistrate 
if necessary. 

No institution fee would be required 
from the complainant in the shape of 
Stamp duty or otherwise. Considering 
the circumstances of the country at the 
time the dispossession had taken place, 
ht> thought that the Government might 
fairly be called upon to exempt parties 
claifning redress under the proposed 
Bill, from the operation of the Stamp 
Laws ; and as the decision of the Com- 
missioner would be confined to the 
question of possession, it was not intend- 
ed that there should be any appeal 
from his order, whether in favor of or 
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against the complainant; but if either 
of the parties had any claim of right, 
he would be at liberty to institute a re- 
gular suit to establish the same, any- 
thing in the decision of the Commis- 
sioner notwithstanding. 

These were the leading provisions of 
the Bill, and he now begged to move 
its first reading. 

The Bill was read a first time. 

KURNOOL. 

Mr. ELIOTT moved the second 
reading of the Bill “ for bringing the 
District of Ivurnool under the Laws of 
the Presidency of Fort St. George.’ * 

The Motion was carried, and the Bill 
read a second time. 

PORT-DUES (KURRACHEE). 

Mr. LeGEYT moved that the Bill 
u for the levy of Port-dues and fees in 
the Port of Kurrachee” be now read a 
third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

PORT-DUES (FORT St. GEORGE). 

Mr. ELIOTT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ for the levy of Port-dues and 
fees at Ports within the Presidency of 
Fort St. George” ; and that the Com- 
mittee be instructed to consider it in 
the amended form in which the Select 
Committee had recommended it to be 
passed. 

Agreed to. 

The Bill passed through Committee 
without amendment. 

The Council having resumed its sit- 
ting, the Bill was reported. 

KURNOOL. 

Mr ELIOTT moved that the Bill 
“ for bringing the District of Kurnool 
under the Laws of the Presidency of 
Fort St. George” be referred to a Select 
Committee consisting of Mr. Currie, 
Mr. liarington, and the Mover. 

Agreed to. 

PORT-DUES (KURRACHEE). 

. Mr. LeGEYT moved that General 
Low be requested to take* the Bill “ for 


the levy of Port-dues and fees in the 
Port of Kurrachee” to the President in 
Council, in order that it may be sub- 
mitted to tbe Right Honorable tho 
Governor-General for his assent. 

Agreed to. 

STATE OFFENCES. 

Mr. ELIOTT said he had received a 
communication from the Madras Go- 
vernment forwarding a letter from the 
Advocate General of that Presidency 
referring to a trial held in the Supreme 
Court there under Act XI of 1857 (for 
the prevention, trial, and punishment 
of offences against the State), and in 
which the learned gentlem&n called at- 
tention to what he considered were de- 
fects in the Act. It did not appear to 
him (Mr. Eliott) that the defects alluded 
to, if they were such at all, required to 
be corrected ; and he should, therefore, 
only move to lay the communication on 
the table. 

The Council adjourned. 


Saturday , February 20, 1858. 
Present : 

The Honorable J. A. Dorin, Vice- President t 
in tho Chair. 

lion, the Chief Justice. P. W. LcGevt, Esq., 
Hon’hle Major General E. Currie, Esq., 

J. Low, lion. Sir A.W.Buller, 

Ilon’ble 13. Peacock, and 

D. Eliott, Esq., II. 13. liarington, Esq. 

CONFISCATION OF VILLAGES, &c. 

Mr. PEACOCK presented the Re- 
port of the Select Committee on tho 
Bill “ to authorize the confiscation of, 
or the imposition of fines on Villages 
and other places for offences committed 
by the Inhabitants.” 

CORPORAL PUNISHMENT. 

Mr. PEACOCK also presented tbe 
Report of the Select Committee on the 
Bill “ to authorize the inlliction of Cor- 
poral Punishment in certain cases.” 

BOMBAY WATER- WORKS. 

Mr. LeGEYT presented the Report 
of the Select Committee on the Bill “ to 
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give effect to an agreement between the 
Government of Bombay and Her Ma- 
jesty’s Justices of the Peace for the 
Town and Island of Bombay and Cola- 
ba in relation to certfiin Water-works 
in tho Islands of Salsctteand Bombay.” 

MUNICIPAL ASSESSMENT (BOMBAY). 

Me. LeGEYT also presented the Re- 
port of the Select Committee on the 
Bill “ for appointing Municipal Com- 
missioners and for raising a Fund for 
Municipal purposes in the Town of 
Bombay.” 

PORT-DUES (GULP OF CAMBAY). 

Me. LeGEYT also presented the 
Report of the Select Committee on the 
Bill “ for the levy of Port-dues in cer- 
tain Ports within the limits of the Gulf 
of Cambay.” 

PORT-DUES (PORT ST. GEORGE). 

Me. ELIOTT moved that the Bill 
“ for the levy of Port-dues and fees at 
Ports within tho Presidency of Port St. 
George” be now read a third time and 
passed. 

The Motion was carried, and the Bill 
read a third time. 

Me. ELIOTT moved that the above 
Bill be sent to the President in Coun- 
cil in order that it may be submitted to 
tho Right Honorable the Governor- 
General for his assent. 

Agreed to. 

NOTICE OF MOTION. 

Me. LeGEYT gave notice that he 
would, on Saturday the 27th instant, 
move the first reading of a Bill to re- 
peal Regulation VI. 1831 of the Bom- 
bay Code and Act I of 1836. 

LUNACY (SUPREME COURTS). 

Me. CURRIE moved that a commu- 
nication received by him, from the Go- 
vernment of Bengal be laid upon the ta- 
ble and referred to the Select Committee 
on the Bill “ to regulate proceedings in 
Lunacy in Her Majesty’s Courts of 
Judicature.” 

Agreed to. 

The Council adjourned. 


{Madras) Bill . 

Saturday , February 27, 1858. 

Pbksent : 

The Honorable J. A. Dorin, Vice-President, 
in the Chair. 

TTon. the Chief Justice, D. Eliott, Esq., 
lion. Major General P. W. LeGeyt/E'q., 
J* Dow, E. Currie, Esq., 

lion. J. P. Grant, and 

Hon. B. Peacock, II.B Harington,Esq. 

PATENTS FOR INVENTIONS. 

The CLERK reported that he had re- 
ceived from the Under-Secretary to the 
Government of India in the Home De- 
partment, a copy of a Despatch from the 
Honorable the Court of Directors with 
respect to the Patents Act, in which tho 
Court defcire that no time be lost in lay- 
ing before the Council the Draft of an 
Act for the protection of Inventions, 
and that, when the same is approved of 
by the Council, it be forwarded to the 
Court, in order that the necessary steps 
may be taken lor obtaining thereto the 
sanction of the Crown. 

BOMBAY LIGHT-DUES. 

Me. LeGEYT njovod the first read- 
ing of a Bill “ to repeal the Law s relating 
to the levy of Light-Dues at Ports 
within the limits of the Gulf of Cam- 
hay.” These were enactments for the 
levy of Ligh t-house dues by which Light- 
houses were maintained in and near 
the Gulf of Cambay. Provision for the 
future levy of these dues had been 
made in the Bill now before the Council 
for the levy of Port-dues m the Gulf of 
Cambay ; and if that Bill passed, of which 
there was every probability, the enact- 
ments he now wished to repeal, would 
be useless. The Honorable Member con- 
cluded by reading the Preamble to the 
Bill and the enacting Clause. 

The Bill was read a first time. 

• 

MARINE POLICE (MADRAS). 

Me ELIOTT moved the first read- 
ing* of a Bill “ for the maintenance of a 
Police Force for the Port of Madras.” 
The Bill, he said, was intended to pro- 
vide for the maintenance of an additional 
Police Force at Madras for the purpose 
of protecting goods in transit between 
the shore and the shipping. For many 
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years, the depredations committed in 
the boats employed in the conveyance 
of cargo in the Madras Iloads had been 
a subject of grave complaint. In 185 1, 
the Grand Jury made a presentment on 
the subject, and the Chamber of Com- 
merce addressed to the Government a 
letter complaining that an organized 
system of robbery had grown up among 
the boatmen, which the existing Police 
Force was insuiticient to repress. The 
Chief Magistrate, having been referred 
to by Government, admitted the evil ; 
and, acknowledging it to be beyond his 
control with the means at his disposal, 
pioposed as a remedy the establishment 
of a Marine Police, to be employed 
partly afloat and partly ashore. The 
Government of Madras submitted this 
proposal to the Government of India, 
with an intimation that the Merchants 
of the Port were ready to contribute 
towards the expenses of the establish- 
ment by paying the peons of the Force 
while engaged in guarding goods in 
course of importation and exportation. 
A good deal of correspondence ensued 
between the local Government and the 
Government of India, and the latter 
finally authorized the Government of 
Madras to apply to the Legislative 
Council for an Act to provide for the 
maintenance of the required Force by the 
imposition of a tax to be levied in ad- 
dition to the hire on every boat employ- 
ed in the conveyance of goods to and 
from the shipping in the Madras Iloads, 
provided the Government were satisfied 
that the sum of one thousand Kupees a 
month could he raised thereby. 

The Government of Madras, after 
consultation with the Madras Chamber 
of Commerce, being satisfied “that the 
estimate given by that body at three an- 
nas the trip, is within the mark, and will 
sufiice to meet all ordinary demands for 
the purposes of a Marine Colice,” deter- 
mined to propose that the tax should 
be fixed at that rate, and directed the 
Government Law Officers to prepare the 
Draft of an Act to sanction the impo- 
sition of such a tax. 

The Draft of an Act for this purpose, 
prepared and finally settled by the Ad- 
vocate General at Madras, having been 
sent to him by the Government of 
Madras, he had framed from it the Bill 
which he now presented. 

The Madras Law Officers, being of 
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opinion that the present Police Act for 
Madras did not give either the Com- 
missioner of Police or the Police Force 
established under its provisions any 
jurisdiction beyond low water-mark, 
their Draft was framed so as to remedy 
this supposed omission, and accordingly 
contained provisions to make it lawful 
for the Commissioner and the Police 
Force to exercise within the limits of 
the Port of Madras, all such powers as 
were vested in them by the Police Act 
within the limits of the Town. It ap- 
pearing to him, however, that the Law 
Officers were mistaken on this point, and 
that by the existing Law the Commis- 
sioner of Police and the Police Force 
were virtually vested with the powers 
necessary to enable them to act within 
the limits of the Port as well as within 
the limits of the Town, the Magistvate 
of Police being expressly vested with 
jurisdiction over offences committed 
within the limits of the Port, and the 
Commissioner and the Police being 
charged by the Act with the duty of 
bringing before the Magistrates all of- 
fenders subject to the jurisdiction, and 
the power given to the Commissioner 
generally for the prevention of crimes 
and the detection and apprehension of 
offenders necessarily extending as far as 
the jurisdiction to which the offenders 
were amenable, he had omitted those 
provisions. The Bill, therefore, as alter- 
ed by him, contained only the provisions 
which appeared to be necessary to 
legalize the proposed tax intended to 
raise a Fund for the maintenance of the 
additional Force to be employed under 
the Commissioner for the purposes of 
the Act, assuming that such additional 
Force would be merely an extension of 
the Police Force constituted under Act 
XIII of 1850, and to direct how and un- 
der what check the tax was to be levied, 
and accounted for ; to indicate the man- 
ner in which the Force was to be em- 
ployed, and to prescribe penalties lor 
hindering Officers in the performance of 
their duties ; also to prescribe penalties 
for breach of the rules regarding the levy 
of the tax, and the returns to be made 
by the persons receiving it. 

The tax, proposed was three annas for 
every trip made by a boat carrying 
goods, to be paid by the person engag- 
ing the boat, in addition to the hire, to 
the owner of the boat, who was to ac* 
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count for his receipts to the Commis- 
sioner of Police ; and every boat so em- 
ployed was to carry in it an Officer of 
the Police. 

It was stated that the Draft Act 
having been fully discussed at a Meeting 
of the Chamber of Commerce, at which 
the Honorable Company’s Solicitor had 
attended, its several provisions had met 
with the entire approval of the Meeting. 

The last Section of the bill provided 
that the Act should take effect from the 
day in which it should be notified in 
the Official Gazette that the Police Force 
had been increased lor the purposes of 
the Act. 

The Bill was read a first time. 

CONCEALMENT OF GOVERNMENT 
PROPERTY”. 

Mr. PEACOCK moved that the Bill 
“for the punishment of persons who know- 
ingly receive or conceal arms or other 
property belonging to the East India 
Company” be now read a second time. 

The motion was carried, and the bill 
read a second time. 

MUNICIPAL ASSESSMENT (SUBURBS 

OF CALCUTTA, AND llOWRAU). 

The Order of the Day being read for 
the third reading of the bill “ for rais- 
ing Funds for making and repairing 
roads in the Suburbs of Calcutta and 
the Station of Howrah” — 

Mr. CURB IE said, before moving 
the third reading, he wished to recom- 
mit the Bill, for the purpose of making 
an addition in one of the Sections. 
Since the Bill had passed through Com- 
mittee — indeed, within the last week — he 
had received a communication from the 
Lieutenant-Governor of Bengal, with a 
letter from the Magistrate of the 
Twenty-four Pergunnahs, in reference 
to it. Mr. Fergusson said : — 

“ There can bo no doubt, that tlio proceeds 
of the carriage-tax will fall far short of the 
amount required for the annual repair of the 
suburban road9, and I regret that a portion of 
the difference is to be levied from the inhabit- 
ants in the form of a house-tax under the pro- 
visions of the Chowkeedary Act XX of 1856.’* 

Mr. Fergusson went on to remark 
on the unpopularity of that tax, and 
rather deprecated any addition to it, at 
jeast at present, the tax having been 
very recently introduced. He said : — 

* Mr. Eliott 


“ It is probably too late to regret the form 
in which this tax is to be raised. In my letter 
to the Commissioner dated the 4th of April 
1856, I suggested tolls as the fairest mode of 
raising funds for repairing roads. I am still 
of opinion that bv means of tolls a larger sum 
would bo raised, in a fairer way, and with less 
dissatisfaction, than by the proposed Bill.” 

Upon that, the Lieutenant-Governor 
remarked : — 

“ Mr. Fergusson appears to bo mistaken in 
speaking of the levy of tolls as barred by the 
proposed Bill. Tolls may still be levied under 
existing Acts of the Legislature, and the words 
4 proceeds of tolls’ might conveniently bo add- 
ed in Section XXI of the Bill, as a source 
of income to be taken into account before re- 
course is had to an incrcaso of the assessment 
under Act XX of 1856.” 

Of course, in the preparation of this 
Bill, the question of raising funds by 
means of tolls had been taken into con- 
sideration ; hut there had appeared to 
be a difficulty in the establishment of 
toll-bars in the suburbs, — about Bhow- 
aniporc and Ballygunge especially — 
and the Government of India had ex- 
pressed a doubt as to the expediency of 
levying tolls within the limits of the sub- 
urbs. He himself was still of opinion 
that there were considerable difficulties 
in the way of levying tolls on these 
roads ; hut he agreed with the Lieutenant- 
Governor in thinking that the question 
of the expediency of raising some part 
of the funds necessary for the repair of 
the roads by the levy of tolls, might be 
considered an open question. It was 
doubtful, bethought, whether, under the 
Law by virtue of which tolls were at 
present levied, it would be legal, if this 
Bill should pass, to levy tolls upon the 
roads to which the Bill referred. For 
Act VIII of 1851 authorized the levy 
of tolls only on roads which were made 
and repaired at the expense of Govern- 
ment ; and by Section J of this Bill, the 
roads to which the Bill related were to 
be repaired from funds contributed by 
the inhabitants of the suburbs. Still, 
it was quite possible that it might be 
thought advisable to levy tolls at points 
in the immediate neighbourhood of 
tliese roads — as on the bridges, which 
were repaired at the expense of Govern- 
ment, or on the public roads leading in- 
to the suburbs — in which case it might 
be considered right that some portion 
of the proceeds of the tolls should be 
appropriated to the repairs of the adja- 
cent suburban roads, To provide for 
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such a contingency, he proposed to in- 
sert words in Section XXI which would 
enable the Lieutenant-Governor to assign 
any portion, which he might think pro- 
per, of tolls levied under Act VIII of 
1851 to the repair of these roads. 

With these observations, he begged 
to move the recommittal of the Bill. 

Agreed to. 

Mr. CURRIE moved that the words 
and figures “ out of the proceeds of any 
tolls levied under Act VIII of 1851 or** 
be inserted after the word u purpose* * 
in the 21th line of Section XXI. 

Tue CHIEF JUSTICE said, he pre- 
sumed that this Bill did not touch Act 
VI 11 of 1851, and that it left the Go- 
vernment the power of establishing 
tolls in certain localities. If they exer- 
cised that power so as to raise a 
double tax — that was to say, if they 
raised a tax from owners of horses and 
carriages on the ground that it was 
they who wore out the roads, and a fur- 
ther tax on the same class of persons b}' 
establishing toll-bars on roads where 
none existed now — they would be rather 
smiting the public on both cheeks. If 
the funds for the repairs of suburban 
roads were to be raised by means of 
tolls, one did not see why horses and 
carriages should be taxed more than 
anv other property for the purpose. 

Mr. CURRIE said, this hill gave Go- 
vernment no power which it did not 
now possess under Act VIII of 1851. 
On the contrary, it rather limited the 
powers which that Act conferred ; be- 
cause, as he had endeavored to shew, 
by the Act, it was only roads that were 
constructed and maintained at the ex- 
pense of the Government that could be 
repaired from the proceeds of tolls, and 
the Hill took the roads to which it re- 
ferred out of that category by declaring 
that they should be repaired at the ex- 
pense of the inhabitants. The principle 
which he contended for was simply this, 
that, if toll-bars should be established 
under the powers given by the Act, in 
places leading to the suburbs, it was no 
more than just that sonic portion of the. 
proceeds should be applied to the repair 
of the suburban roads. 

Mr. PEACOCK said, Section VIII 
of Act VI II of 1857 declared that “ the 
tolls levied under tho Act shall be deem- 
ed public revenue ; but the net proceeds 
thereof shall be applied wholly to the 
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construction, repair, and maintenance 
of roads and bridges within the Presi- 
dency in which they are levied.” He 
apprehended that, under this provision, 
the Lieutenant-Governor had already the 
power of applying any portion of the 
proceeds of tolls levied under the Act 
to suburban roads ; and he did not, there- 
fore, see any greater necessity for in- 
serting the amendment proposed in this 
Bill than in the Bill for Calcutta. If 
tolls were established on bridges, part 
of the proceeds ought to be applied to 
the repairs of roads within the Calcutta 
district ; for as, on the one hand, per- 
sons would pass over the bridges for 
the purpose of using the suburban roads, 
so, on the other, would persons pass 
over the bridges for the purpose of 
using the Calcutta roads. 

Mr. CURRIE said, if, without any 
special provision, the Lieutenant-Gover- 
nor had the power of his own authority to 
assign any part of the proceeds of tolls 
levied under Act VIII of 1851 to the 
repairs of suburban roads, the addition 
which he proposed might not be abso- 
lutely necessary, and he would not press 
his motion to a division. 

The Honorable Member’s amend- 
ment was put, and negatived. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. CURRIE moved that the Bill 
be now read a third time and passed. 
The motion was carried, and the Bill 
read a third time. 

CONFISCATION OF VILLAGES, &o . 

Mr. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Hill “ to authorize the confiscation 
of, or the imposition of fines on Villages 
iiiid other places for offences committed 
by the inhabitants;” and that the Com- 
nittee be instructed to consider the 
Hill in the amended form in which the 
Select Committee had recommended it 
to be passed. 

Agreed to. 

Section I was passed as it stood. 

Mr. LeGEYT said, before Section II 
was put, he begged to propose the intro- 
duction of a new Section. It had occur- 
ed to him that this Bill would be, as far 
as the coniiscation of villages went, inope- 
•ative in a great measure, where villages 

.verc held under Kbalsa tenure. Almost 
» « 

Tt 
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all the villages in the Bombay and Ma- 
dras Presidencies were Khalsa villages : 
and as to them, of course, tho provision 
for confiscation would be a dead letter. 
But in these villages, there were two 
classes of Ofiicers denominated Wut- 
tundars, who enjoyed certain rights and 
lands free of all rent, in consideration 
of performing certain village duties, the 
chief of which were connected with 
JPolico and Revenue. The collection of 
revenue was generally entrusted to them. 
They were called respectively BatelU , a 
sort of Deputy Magistrates, and Cool - 
Jcurnces , or Clerks. These Officers held 
lands, and their tenures were of very an- 
cient date. The offices were very much 
prized, and many of the Officers would 
rather part with their lives than with 
the lands they so held. These persons 
had considerable influence over their 
fellow villagers ; and it was to them, 
assisted by the village Police, that the 
good order and well-being of the villages 
were entrusted. It appeared to him that 
it would be very proper to make these 
Officers responsible for any of the of- 
fences specified in Section 1, and to 
provide that, if they should fail to shew 
that they had used all the means in 
their power to prevent their commis- 
sion, their hereditary offices aud lights 
should be forfeited. The risk of losing 
what was prized so highly, would be a 
strong additional incentive to these men 
to exert themselves and perform duties 
in times of trouble and disturbance. At 
present, the law would confiscate the 
offices and rights if the holders were 
convicted of any offence before the Ses- 
sions Judge ; but there was no provi- 
sion for such confiscation unless a con- 
viction was recorded in the Sessions 
Court, lie therefore moved that the 
following be inserted in the Bill as a 
new Section alter Section I : — 

“ In like manner, if any hereditary Village 
Officer employed in tho collection of Lund Re- 
venue, or in the Police, should not prove to the 
satisfaction of a Magistrate that he used all 
tho means in his power to prevent the com- 
mission of any of the offences mentioned or 
referred to in the preceding Section by the 
Inhabitants of any Village in which he holds 
such hereditary office, the Magistrate may 
declare such hereditary oifice to he forfeited, 
and may confiscate any land or rights held by 
him in virtue of such office.’* 

^The Section was agreed to. 

Mr. *LeGeyl 


Sections II to IV were passed as 
they stood. 

Mji. CURRIE said, he had to pro- 
pose the insertion of a new Section after 
Section IV. Since the Bill had been 
settled in Committee, he had received a 
communication from the Bengal Go- 
vernment, which was to the following 
effect : — 

“ With reference to the Rill * to authorize 
tho confiscation of, or the imposition of fines 
on Villages or other places for offences com- 
mitted by the inhabitants,’ at present under 
report of the Seloct Committee, I am directed 
to forward to you the accompanying copy of a 
letter addressed to the Secretary to the Go- 
vernment of India in tho Homo Department, on 
the 5th August last, No. 1163, and to state 
that the Lieutenant-Governor is of opinion 
that the Hill should bo made applicable to in- 
dividuals in the manner suggested in that 
communication.” 

The communication here mentioned 
referred to certain cases which it was 
unnecessary to specify, and proceeded 
to say : — 

“ There are not a few potential Zemindars 
in the Province of Debar who, though they 
notoriously possess power and influence, will 
probably omit to use them for the service of 
lawful authority, und will yet escape all pun- 
ishment for this passive countenance of rebel- 
lion, because they vyill not be proved to have 
done anything actively towards its furtherance. 

“It appears to tho Lieutenant-Governor 
that tho state of public affairs is such as would 
justify the enactment of a Law to meet such 
cases; so that persons known and proved to 
have possessed inilucnco and power to control 
or prevent rebellion among their followers and 
dependents, and to have foiled to use that 
influence and power in aid of lawful authority 
when duly called upon to do so, should bo 
made liable to fine or forfeiture.’* 

Now, there could bo no doubt that 
the Zemindars referred to in this letter 
would have it in their power to render 
most material assistance to Government 
when the collection of sepoys at Luck- 
now and other places was broken up, 
and the men returned to their villages. 
Large numbers of sepoys had their 
homes in some of the districts of Behar, 
especially Sliahabad ; and without tho 
active aid of the Zemindars, it would be 
extremely difficult to apprehend them, or 
to preserve the peace of those districts. 
It was especially with reference to that 
particular contingency that he thought 
it desirable that some such provision as 
that indicated by the Lieutenant-Go- 
vernor should be made ; and it seemed 
to him that it might not inappropriate- 
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ly be made in this Bill. He, therefore 
moved that the following be inserted as 
a new Section after Section IV : — 

“ If any zemindar or other proprietor of 
land, when duly called on by the Magistrate to 
render assistance in the suppression of rebellion 
or the arrest of rebels, mutineers, or deserters, 
shall refuse or neglect to use all the means in 
his power for rendering such assistance, the 
Magistrate, on proof of such refusal or neg- 
lect, may impose a fine on the person so ofFencU 
ing, or may confiscate his estate.’* 

Mr. GRANT said, this was a very 
serious clause. He did not object to it ; 
but he would put it to the Honorable 
Member whether it was advisable that 
so very important a provision should be 
introduced without being before the 
Public in time to give those whom it 
would affect, an opportunity of express- 
ing their views regarding it. There 
were some very valuable estates in 
Behar, the province which had been 
especially alluded to ; and it seemed in- 
expedient that they should be made 
liable to confiscation by an act of legis- 
lation of which the Public would have 
no notice. 

The CHIEF JUSTICE said, the 
Section proposed did not appear to be 
exactly within the purvieu of this Bill, 
which was to render *a community an- 
swerable for the murder of Europeans 
and for other offences which had actually 
been committed by individuals who could 
not be identified. The words of the 
proposed Section included, not only every 
Zemindar, or person holding landed pro- 
perty paying revenue direct to Govern- 
ment, who was liable by the terms of 
his tenure to give notice of the resort of 
criminals to his estate — but also holders 
of subordinate tenures, upon whom, he 
believed, the same obligation did not now 
lie, and who had had no notice of the 
proposed change. He thought it would 
be rather better not to legislate oil such 
a subject so hastily, or by this Bill. 

Mr. CURRIE said, with reference to 
the remarks which had fallen from the 
Honorable Member opposite (Mr.Grant), 
it was to be observed that the matter 
was one of the utmost urgency. If any 
provision was to be made for it at all, it 
must be made without delay. The 
contingency against which the Sec- 
tion he had proposed was intended to 
provide, was one which might occur im- 
mediately. It did seem to him that the 
obligation which the Section would im- 


pose on zemindars was. under the cir- 
cumstances of the country, a manifest 
and imperative duty, the neglect of 
which should bo puuished with the 
utmost severity. There could be no 
doubt of the powder of zemindars to ren- 
der efficient servico to Government in 
the cases adverted to ; and it was also 
certain that, if they remained passive, 
the Government would have the greatest 
possible difficulty in preserving the peace 
of the district. 

lie was quite aware that the intro- 
duction of the Section was open to the 
objection suggested by the Honorable 
and learned Chief J ustice that the purvieu 
of the Bill was to provide lor cases in 
which offences had been committed by 
bodies of persons, and the individuals 
could not he identified. But the Bill 
also provided for the punishment of 
owners of villages in certain cases ; and 
he thought that the punishment of Ze- 
mindars in the case against which his 
proposed Section was directed might 
also, not inappropriately, be provided 
for in this Bill. The Preamble and 
Title of the Bill might he slightly al- 
tered hereafter, to meet the addition. 

With respect to the Honorable and 
learned Chief Justice’s objection that 
the Section as worded would impose 
liabilities upon certain classes of landed 
proprietors to whom no similar liability 
at present attached, that was a mistake; 
for the Law as it now stood rendered it 
incumbent on landed proprietors of all 
classes, whether superior or subordinate, 
to render assistance to the Government 
by giving notice of the resort of crimi- 
nals to their estates. 

The Honorable Member here read the 
Section of Regulation VI. 1810 to which 
he referred. 

Mu. GRANT said, he wished to ex- 
plain that lie took objection, not to tho 
principle of the measure, but to the sud- 
denness with which it was proposed to 
pass it. The Council would remember 
that the only occasion on which a veto 
had been put upon an Act passed by it 
was in a case very inferior in importance 
to this, when a Clause had been inserted 
at the very last stage of the Bill, and 
it was held that it ought to have been 
published before it was passed, in order 
that those whom it wuild affect might 
have had an opportunity bf making their 
views respecting it known t 4 o the Cou*/- 
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cil. The present was a much stronger 
case ; and it appeared to him that the 
Council would do wisely to bear in mind 
what had occurred before, and not to 
pass the proposed Section without having 
previously published it for general in- 
formation. 

Mb. PEACOCK said, it was not his 
intention to carry the Bill through the 
third reading to-day ; but it was impor- 
tant that its progress should not be 
delayed, and he therefore proposed to 
proceed with it on Saturday next. It 
might be published in the interim with 
the new Section proposed hy the Honor- 
able Member for Bengal; but he did 
not think that one week would be sufli- 
cient time if it were necessary to promul- 
gate the proposed addition to the Bill. 

. With respect to the suddenness with 
which the provision, was proposed, he 
would observe that Act XVII of 1857, 
which imposed upon Zemindars the lia- 
bility to communicate early intelligence 
of the resort to their estates of mutineers 
and deserters, had been passed by the 
Council without any previous publica- 
tion, the Standing Orders having been 
suspended in regard to it. The Bill had 
been introduced and carried through all 
its stages, and had received the assent 
of the Governor-General, the same day ; 
Section VI provided as follows : — 

“That all Zemindars, lalookdnrs, and other 
persons who, by Regulation VT of 1810 of the 
Bengal Code, are declared to be accountable for 
tile early communication ofintclligcnee respect- 
ing tbe resort to their estates of the classes 
of offenders therein specified, are hereby de- 
clared to he accountable for the early communi- 
cation of intelligence of the resort to any place 
within the limits of their estates of any person 
against whom there shall bo reasonable suspi- 
cion of his having been guilty of mutiny or 
desertion ; and all the provisions of the said 
Regulation shall have the same force and effect 
ns if persons guilty of mutiny and desertion 
had been specially included in the classes of 
offenders specified in that Regulation.” 

By that Bill, passed very hastily by 
this Council, this new obligation bad 
been imposed upon Zemindars. The 
Section proposed by tbe Honorable 
Member for Bengal required Zemindars, 
when called upon by Government, to 
render assistance in the apprehension of 
mutineers and deserters. Seeing that 
they were already bound to give notice 
of the resort of mutineers and deser- 
ters to their estates, he did not 
think that it was going too far to 
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provide that if they should refuse to 
assist in apprehending them when called 
upon to do so by Government, they 
should be liable to certain punishment, 
and that that punishment should bo 
fine, or confiscation of their estates. 
He should, therefore, vote in support of 
tbe Section. 

The CHIEF JUSTICE said, he was 
not prepared to object to the principle 
of the Section, but he did object to tbe 
suddenness with which it was proposed. 
He could not but think, with reference 
to the date of the letter which the Hon- 
orable Member for Bengal had read, 
that it was unfortunate that some such 
provision as this had not been suggested 
in time for the consideration at least of 
the Select Committee. 

With respect to what had been said 
by the Honorable Member to his right 
(Mr. Grant), the Council could hardly 
fail to recollect that, since the Act upon 
which the Governor-General had put 
his veto, it had been called upon, owing 
to the circumstances of the country, to 
pass very many Acts hastily. Hasty 
legislation was very much to be depre- 
cated if it could be avoided ; still, ho 
felt the force of the Honorable Member 
for Bengal’s argument that the occasion 
for acting upon the proposed Section, if 
it occurred at all, would occur very 
shortly; and he therefore would not vote 
against the amendment. 

M it. PEACOCK said, speaking from 
recollection, he believed that the veto 
referred to had been put, not from any 
objection to tbe principle of the provi- 
sion inserted without previous notice to 
the Public, but upon the ground that 
the provision affected certain religious 
views and prejudices of the Natives. 
The present was a question, not of reli- 
gion at all, but of property. If a new 
Act were to be passed imposing the 
obligation created hy the Section before 
the Council, and it was to he of any 
benefit at all, it would be necessary to 
suspend the Standing Orders in respect 
of it. 

Mr. CURRIE’S new Section was 
then put, and agreed to. 

Section V provided that the Magis- 
trate’s order for the confiscation of a 
village or the imposition of a fine should 
bo subject to revision by the Commis- 
sioner. 

After an amendment to meet the ad- 
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ditional Section introduced on the mo- 
tion of Mr. LeOeyt — 

Mr. ELIOTT moved that the fol- 
lowing Proviso be added to the 
Section : — 

<c Provided also that, if the ordor of a Magis- 
trate for the confiscation of any rights, land, or 
estate bo confirmed by the Commissioner, the 
confiscation shall not be carried into effect 
without the express sanction of the Govern- 
ment.” 

Mr. HARINGTON said, he thought 
it would be hard to call upon Govern- 
ment to go into every case in which an 
order for confiscation might he made. 
At present, although the order of the 
Commissioner was final in law, the 
Government had the power, since the 
confiscation would be for its own bene- 
fit, to review his proceedings on a peti- 
tion from the party against whom the 
order went, and to remit or disallow the 
confiscation if it thought lit to do so. 

Tin: CHIEF JUSTICE said, he was 
rather surprised at the late light which 
had broken in upon the Honorable 
Member for Madras and the Honorable 
Member for Bengal on the question in- 
volved in this amendment. This Bill, 
which, as it stood, involved in certain 
cases the confiscatioirof villages, seemed 
to have been very maturely considered 
by the Select Committee ; and they, for 
reasons which it was to be supposed 
were satisfactory to the minds of all the 
Members who had put their names to 
the Ueport — and he perceived that the 
Jlonuiable Member for Madras and the 
Honorable Member for Bombay were 
of the number — had come to the con- 
clusion that, in respect of these confis- 
cations, the order of the Commissioner 
should he final. If the principle for 
which the Honorable Member for Ma- 
dras now contended was a good one, lie 
could not see why it should not be ap- 
plied to an order for the confiscation of 
a village just as much as to an order 
for the sale of a Zemindary under the 
Clause proposed by the Honorable Mem- 
ber for Bengal, or the forfeiture of an 
hereditary right under the clause pro- 
posed by the Honorable Member for 
Bombay. The proprietary right in a 
village which it was proposed to confis- 
cate seemed very much in the nature of 
a Zemindary right ; that particular vil- 
lage might be the whole property of 
which the owner was possessed ; and he 


(the Chief Justice) could not see any- 
thing in the argument advanced by the 
Honorable Member for Madras that fcho 
Council ought to be more careful of the 
larger, than it was of the smaller right. 
As far as the offence was concerned 
which was to entail the confiscation of a 
Zemindary, he thought that the offence 
of the zemindar who refused, when call- 
ed upon, to give the Government all the 
assistance that was in his power, was 
more direct and personal than the 
offence which was to entail the confis- 
cation of a village. The Act, as it 
stood, was in some measure retrospec- 
tive. It was to take effect in those 
cases in winch Europeans had hereto- 
. fore been murdered ; and it cast upon 
the proprietor of the village the burden 
of proving that he had done all in his 
power to prevent that atrocity ; tliat 
lie had been guilty of no negligence 
in the matter. That was in a maimer 
to call upon him to prove a negative ; 
and his laches, or whatever it might bo 
that would entail the confiscation of his 
village, might be of a much more doubt- 
ful character, and the accusation against 
him one which it would be far more 
difficult to meet, than the offence and 
accusation with respect to which the 
Sections introduced by the Honorable 
Member for Bengal was to operate — 
namely, a refusal to do a specific thing 
which the law called upon the party to 
do. 

Then, again, he could not distinguish 
between the case of the proprietor of 
a village and the inhabitant of a village 
holding an hereditary right, which lat- 
ter was the class of persons coil turn plat- 
ed by the Section proposed by the 
Honorable Member for Bombay. These 
were persons who were inhabitants of 
villages in which the crime had been 
committed, and who had therefore in- 
curred with the ordinary inhabitants 
a liability to assessment for a fine, and 
further to forfeiture of their hereditary 
offices. In respect of these hereditary 
offices, they seemed to stand very much 
on the same footing as proprietors of a 
village ; and he (the Chief Justice) did 
not see why, if the principle was good 
that the order of the Commissioner 
should be final in one case, the order of 
the Commissioner ^should not equal- 
ly be final in the other. All tho 
rights now affected by the Bill in* 
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volved so much knowledge of the social 
condition of these villages — a know- 
ledge to which he, probably, bad less 
pretension than any whom lie was ad- 
dressing — thathe did not feel competent 
to say whether the principle of the 
Honorable Member for Madras was in 
itself a good one or not ; but it did ap- 
pear to him that, if it was good in one 
case, it must be good throughout the 
Bill. He thought, however, that there 
was weight in what had been said by the 
Honorable Member for the North-West- 
ern Provinces, to the effect that in all 
these cases, although the orders of the 
Commissioner might be final in law, yet 
in such as the confiscation would ensure 
to the benefit of the Government, the 
Government would always have the 
power to remit the confiscation on the 
petition of the persons affected by it if 
upon a review of the proceedings of the 
Commissioner, or for any other reason, 
it saw lit so to do. 

Mn. ELIOTT’S amendment was 
put and negatived, and the Section was 
carried as previously amended. 

Section VI was passed as it stood. 

Section Vll authorized the Collector 
to sell a village for the amount of the 
assessment remaining unpaid. 

Mn. CURRIE said, before the Col- 
lector proceeded to sell the village for 
the amount of assessment remaining 
unpaid, it would be advisable that he 
should obtain the sanction of the Com- 
missioner. The Commissioner had the 
right of revision over all his Collector’s 
proceedings ; but in eases of sale, his 
previous sanction should be declared ne- 
cessary. He therefore moved that tin; 
words “ with the consent of the Commis- 
sioner” be inserted after the word “ Ma- 
gistrate” in the 10th line. 

Mn. PEACOCK said, he did not see 
any necessity for the amendment. The 
Collector must refer his order for the 
assessment of the line to the Commis- 
sioner. If the Commissioner confirmed 
the order, and the assessment remained 
unpaid, the sale of the village ought to 
follow without any further reference to 
him. 

Mr. CURRIE said, he had proposed 
his amendment- because the Bill provid- 
ed two modes for the recovery of fines 
assessed under it — namely, distress and 
sale of the property of the parties liable 
forjkhe fine, or sale of the village. The 
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1 parties primarily liable would be the 
Inhabitants of the village on whom the 
fine would be assessed ; and it was hut a 
rough sort of justice, at the least, to 
sell the property of another person if 
they failed to pay the sums assessed 
upon them. It might he allowable, 
with reference to the relations existing 
between landed proprietors and their 
tenants in this country, that recourse 
should he had to the land in the last 
resort ; but still, the sale of the village 
was a harsh measure, and it seemed to 
him that the order of the Collector to 
sell should have the previous sanction 
of the Commissioner. 

Mr. PEACOCK said, it did not ap- 
pear to him that it was necessary for 
C.e protection of the proprietor that 
the express sanction of the Commis- 
sioner should be obtained for the sale 
of the village after the confirmation by 
him of the assessment of a fine. The 
more references that the Bill would allow 
from one Officer to another, the greater 
would be the delay. 

Mn. CURRIE’S amendment was put 
and negatived, and the Section passed 
after some verbal amendments. 

Sections VIII, IX, and X were passed 
as they stood. 

Mu. CURRIE said, with respect to 
what had been observed as to the inter- 
ference of Government in cases of con- 
fiscation, it wus very true that the Go- 
vernment hud the power of remission or 
pardon ; but where a confiscation took 
place, certain consequences followed 
upon it, ami a mere remission would not 
have the effect of remedying them. If a 
village was confiscated, would the re- 
mission place it in the same position in 
which it had stood previously ? 

Mr. PEACOCK said, if a village was 
confiscated, all the under-tenures were 
destroyed. Where the confiscation was 
remitted, the under- tenures ought to be 
restored. It might be as well to insert 
a new Section expressing that this 
would be the effect of a remission of the 
confiscation, and he therefore proposed 
that the following be inserted as a new 
Section after Section X : — 

“If the Governor-General in Council or the 
Executive Government shall see fit to remit 
any confiscation under this Act, all persons af- 
fected by such confiscation shall bo restored to 
their rights as if no such confiscation hud ever 
taken place.” 



89 Affidavits, Affirmations , and [Feby 27, 1858.] Solemn Declarations Bill. 90 


The Section was agreed to. 

Section XI was passed as it stood. 

Section XII was passed after verbal 
amendments. 

The remaining Sections, with the 
Preamble and Title, were passed as they 
stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

id n. PEACOCK moved that the Bill, 
as settled in Committee of the whole 
Council, be referred back to the former 
Select Committee, with an instruction 
to consider the Bill and to report whether 
any further alterations therein are ne- 
cessary. 

Agreed to. 

Mr. Git A NT said, he would suggest 
that the Committee also take into con- 
sideration the propriety of* making the 
Act apply to houses as well as villages 
and estates. 

CORPORAL PUNISHMENT. 

Mr. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ to authorize the infliction 
of Corporal Punishment in certain 
eases;” and that the Committee bo 
instructed to consider the Bill in the 
amended form in which the Seleet 
Committee had recommended it to be 
passed. 

Agreed to. 

Sections 1 and II were passed as they 
stood. 

Section III declared that nothing 
contained in the Act should he held to 
render “ any European” liable to cor- 
poral punishment. 

Mr. GRANT moved that the words 
“or American” he inserted after the 
words “any European.” 

The amendment was agreed to, and 
the Section then passed. 

Section IV defined the meaning of 
the word “ European” as used in the 
Bill. It was passed after an amend- 
ment by which the word “European” 
was declared to include any person usu- 
ally designated “ a European British 
subject.” 

The remaining Sections, with thp 
Preamble and Title, were passed as they 
stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. PEACOCK moved that the Bill 
be now read a third time and passed. 

VOL. IV. — PART HI. 


The Motion was carried, and the Bill 
read accordingly. 

Mr. PEACOCK moved that Gene- 
ral Low be requested to carry the Bill 
to the President in Council, in order 
that it might be forwarded to the Go- 
vernor General for his assent. 

Agreed to. 

MUNICIPAL ASSESSMENT 
(BOMBAY). 

Mr. LeGEYT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “for appointing Municipal 
Commissioners and for raising a Fund 
for Municipal purposes in the Town of 
Bombay and that the Committee he 
instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to he passed. 

Agreed to. 

The Bill passed through Committee 
without amendment ; and, the Council 
having resumed its sitting, was reported. 

POUT-DUES (CAMBAY). 

Mr. LeGEYT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “for the levy of Port-dues 
in certain Ports within the limits of 
the Gulf of Cambay ;” and that the 
Committee he instructed to consider the 
Bill in the amended form in which the 
Select Committee had recommended it 
to he passed. 

Agreed to. 

The Bill passed through Committee 
without amendment ; and, the Council 
having resumed its sitting, was reported. 

BOMBAY WATER- WORKS. 

Mr. LeG EYT moved that the Report 
of the Select Committee on the Bill “to 
give effect to an agreement between the 
Government of Bombay and Her Majes- 
ty’s Justices of the Peace for the Town 
and Island of Bombay and Colaba, in rela- 
tionto certain Water-works in the Islands 
of Salsettc and Bombay,” be adopted. 

Agreed to. 

AFFIDAVITS, AFFIRMATIONS, AND SO- 
LEMN DECLARATIONS. 

Mu. PEACOCK moved that Mr. 
Currie be substitute 1. for Sir Arthur 
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Puller as a member of the Select Com- 
mittee on the Pill “ to amend the law 
relating to affidavits, affirmations, and 
solemn declarations.’ * 

Agreed to. 

NOTICES OF MOTION. 

Mr. LkGEYT gave notice that he 
would, on Saturday the Oth of March, 
move the second reading of the Bill “ to 
repeal the Laws relating to the levy of 
Light-dues at Ports within the limits of 
the Gulf of Cambay.” 

Also Unit lie would on the same day 
move the third reading of the Bill “ for 
the levy of Port-dues in certain Ports 
within the limits of the Gulf of Cambay.” 

Also that he would on the same day 
move that the Standing Orders he sus- 
pended to enable him to carry the Bill 
“ to repeal the Laws relating to the levy 
of Light-dues at Ports within the limits 
of the Gulf of Cambay” through its 
subsequent stages. 

MUNICIPAL ASSESSMENT (BOMBAY). 

Mr. LkGEYT moved that the 1 >ill 
“for appointing Municipal Commission- 
ers and for raising a Fund for Municipal 
purposes in Ihc Town of Bombay,” as 
settled in Committee of the whole Coun- 
cil, he publhhod for general information, 
and that it be re-considered after live 
weeks. 

Agreed to. 

NOTICE OF MOTION. 

Mr. ELIOTT gave notice that he 
would on Saturday the Gtli of March 
move the second reading of the Bill “ for 
the maintenance of a Police Force for 
the Port of Madras.” 


MUNICIPAL ASSESSMENT (SUBURBS 
OF CALCUTTA, AND HO WE AD). 

Mr. C11BU1E moved that General 
Low be requested to take the Bill “for 
raLing funds for making and repairing 
roads in the Suburbs of Calcutta and 
the Station of llowrah” to the Presi- 
dent in Council, in order that it may be 
submitted to the Governor General for 
his assent. 

Agreed to. 


NOTICE OF MOTION. 

Mr. IIAH1NGTON gave notice 
that he would on Saturday the Gth 
of March move the second reading of 
the Bill “to facilitate the recovery of 
land and other real properly, of which 
possession may have been wrongfully 
taken during the recent disturbances in 
the North-Western Provinces of the 
Presidency of Bengal.” 

CONCEALM ENT OF GOVERNMENT 
PROPERTY. 

Mr. PEACOCK moved that the 
Standing Orders he suspended to enable 
him to proceed with the Bill for the 
punishment of persons who knowingly 
receive or conceal arms or other proper- 
ty belonging to the Fast India Com- 
pany.” 

Mr. GRANT seconded the Motion, 
which was them agreed to. 

M r. PEACOCK moved that tin* above 
Bill he referred to a Select Committee 
consisting of Mr. Eliott, Mr. LcGeyt, 
Mr. Currie, Mr. Harington, and the 
Mover. 

Agreed to. 

The Council adjourned. 


Saturday, March G, 1858. 
Present : 

The Honorable J. A. Doriu, 1 'ice- President, 
in the Chair. 

lion, the Chief Justice, E. Currie, Esq., 

Hon’ble II. Peacock, ami 

1). Eliott, Esq., H. 15. Huringlon, 

P. \V. LeUeU, Esq., Esq. 

CONFISCATION OF VILLAGES, &c. 

M R. PEACOCK presented the Report 
of the Select Committee on the Bill “ to 
authoiize the confiscation of, or the im- 
position of lines on Villages ami other 
places for ollenoes committed by the 
Inhabitants.” 

GOVERNMENT STAMP PAPERS. 

Mr. PEACOCK moved tho first read- 
ing of a Bill “ to provide for the authen- 
tication of Government Stamp Papers.” 
He gaid, during the recent disturbances, 
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a larsyo quantity of Government Stamp- 
ed Paper had been either plundered or 
destroyed, and there was reason to sup- 
pose that a considerable portion of what 
had been plundered was now in existence. 
To protect Government from the un- 
authorized use ot such Paper, it was 
necessary that, in future, all Stamped 
paper issued since the 25th of Novem- 
ber last should be authenticated ; and 
it was accordingly proposed that all 
Stamped Paper issued subsequent to 
that date should bear some stamp in 
addition to the stamp and counter-stamp 
which the existing law required to be 
impressed upon it. This would provide 
for the authentication of all new Paper 
that would be issued. But it was ne- 
cessary also to authenticate Paper that 
had already been issued, and which 
might he in the hands of private indivi- 
duals. It was proposed that such Paper 
should he authenticated by the Collector 
or his Covenanted Assistant or Deputy 
signing his name across the stamp on 
being sitislied that the paper had been 
buntljidv purchased. 

J\I u P 10 A C< )C lv then stal cd the sub- 
stance of the different provisions of 
the Bill, and concluded by remarking 
that they would throw no impediment 
in the wav of the Public in regard to 
conveyance or documents already in 
existence, inasmuch as they would 
apply to no private conveyance or docu- 
ment executed before the parsing of the 
Act, unless it should appear to have been 
ante-dated for the purpose of avoiding 
the objects of the Act. 

The Hill was read a first time. 


[ lie must bespeak the indulgence of the 
Council. 

Clause 1 Section U l of Regulation II. 
1819 provided that 

“All hinds which, nt t lie period of tho de- 
cennial sett lenient, were not union the limits 
of any perguniiali, liiouzi, or other dmsion of 
estates for which a si tt lenient was concluded 
with the owners, not being lands lor winch a 
distinct settlement may have been made since 
Hu* period above referred to, nor lauds held 
free of us'cssincut under a valid and le^al title 
oft lie nature specified in Regulations AlX.uml 
XX XVI 1. 171K1, and in the corresponding Re- 
gulations sub-c<|uenlly enacted, are and shall 
ho considered liable to ns-essment in the same 
manner as other unsettled mcliuls.” 

And Clause 2 of the same Section 
provided that 

“ The foregoing principles shall he deemed 
applicable, n<»t oiih to tracts of land, Mich as 
are described to have been brought into eulti- 
\ atiou in the Suiulei bun-, but to all eliui'S and 
islands formed since the period of the de» en- 
nial set lenient, and generally to all lands ginn- 
ed l>\ alluvion or dereliction since that period, 
whet tier from an introeession of the sea, ati 
alteration in the course of liters, or the gra- 
dual accession of soil on their banks.” 

This, then, was the general law for 
the settlement of alluvial lands. Tho 
detailed rules of settlement were pre- 
scribed in Regulation VII. 1822, which 
had been extended to Bengal by Regu- 
lation IX. 1825. 

The occupation of newly-formed al- 
linial lands had always been a fruitful 
source of disputes and affrays, and no 
rules had been laid down for determining 
the proprietary right in them. Regula- 
tion XI. 1S25 was passed for the de- 
clared purpose of supplying this omis- 
sion, and ot enacting Miles for the guid- 
ance of the Courts of .Judicature in dc- 


ALLUVIAL LANDS. 

Mu. C CURIE moved the first read- 
ing of a Bill to explain Regulation XI. 
1825 of the Bengal Code. Jfc said, the 
title of the Bill he had the honor to in- 
troduce was, as it now stood, “a Bill 
to explain Regulation XJ. 1825 of the 
Bengal Code, aud to prescribe rules lortlic 
settlement of land gained by alluvion.” 
He would endeavor to explain as briefly 
and clearly as he could the circumstances 
connected with the introduction of the 
Bill ; hut he icarcd, from the nature of 
t he details into which it would be neces- 
sary tor him to enter, that his state- 
ment would be somewhat tedious: and 


termining the rights of litigant paities. 
Seel ion IV of that Regulation was to 
the following effect: — 

When land may be gained by gradual ae- 
ir-*ioii, wliel her from 1 lie recess of a riveror of 
flu* sea, ll shall be considered an increment to 
(he tenure of the person lo whose land or cs- 
! (alcit is (bus annexed, whether such land or 
esiiito bo held inmicdutlcly from Go\crnmint 
by a Zemindar or other superior landholder, 
or as a subordinate tenure by any description 
of under-tenant whatever. Provided that the 
increment of laud thus obtained si mil not en- 
title tho person in possession of tho estate 
or tenure to which the land may be annexed, 

! to a right of property or permanent interest 
| therein beyond flint possessed by him in tho 
| estate or tenure to which the land maybe 
| annexed, ami shall m m any ease bo iimlcr- 
I stood to exempt tje older of it from the 
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payment to Government of any assessment for 
the public revenue to which it may bo liable 
under the provisions of Regulation II. 1819, 
or of any other Regulation in force.” 

The Board of Be venue had lately 
held that the terms of this Section, not 
only declared and fixed the proprietary 
right in the alluvial laud, hut also con- 
stituted the land part of the original 
estate which it adjoined ; and that, when 
it was assessed with Government reve- 
nue, the only condition on which the 
proprietor of the old estate could be ad- 
mitted to engage for it was that the 
revenue of the now land should be added 
to the revenue of the old estate, and a 
new engagement be executed for the ag- 
gregate increased jumma. The elfect of 
this would be to exclude from the settle- 
ment with Government the person who 
waq declared by the law the proprietor 
of the land, and who, therefore, had the 
best right to engage ; because these 
alluvial formations were seldom of such 
a permanent nature that the owner of 
the old land would be willing to render 
his permanently-settled estate liable for 
the revenue assessed upon the new 
land. 

The idea now advocated by the present 
Board of Revenue had been put forth by 
the late Sudder Board some twenty 
years ago ; but it bad never, he believed, 
been acted upon ; and very shortly after 
they advanced it, the Sudder Board bad 
seen reason to change their view, and 
had passed a Rule expressly authorizing 
Collectors to settle the alluvial land as 
a separate estate, whenever the proprie- 
tor of the adjoining land was unwilling 
to incorporate it with his original estate. 
The Members of the present Board held 
that the practice authorized by this 
Rule was not warranted by law, and 
were desirous that it should be abrogat- 
ed. But in maintaining their theory 
that the alluvial laud became part of 
the original estate, they fell into em- 
barrassments and inconsistencies. They 
held that the new land ought to be in- 
corporated with the old estate ; but they 
could not infringe the right of the pro- 
prietor under the permanent settlement 
— *they could not annul his engagement, 
and require him to enter into a new en- 
gagement for an enhanced jumma. They 
were thus reduced to the alternativeeither 
of allowing the land to remain unassess- 
ed which would foe a dereliction of duty, 

* ,, Mr. Ourtie 


or to take an engagement from some 
other person. In such case, they said 
that a temporary lease must be given 
to a farmer, Malikana allowance, or al- 
lowance for right of ownership, being 
reserved to the proprietor. But, in the 
first place, there was no law which 
authorized the letting out of a portion 
of an integral estate ; and, in the se- 
cond place, the assessing of any laud 
separately, and granting a lease of it to 
a farmer, did, by express Revenue law, 
constitute it a separate estate, just as 
much as if a separate settlement had 
been made with the proprietor. 

Of course, t^e construction which had 
been put upon Regulation XI. 1825 by 
the Board of Revenue might he over- 
ruled by the Executive Government; 
but, unfortunately, a recent decision of 
the Sudder Court had given support to 
it. In the case to which he referred, 
some alluvial land had been let out in 
farm, with the usual reservation of Mali- 
kana allowance. During the lease, one 
of the proprietors sold his interest in 
the alluvial land, and, shortly after, the 
old estate was brought to sale for arrears 
of revenue. He (Mr. Currie) forgot what 
was the precise point upon which the case 
was taken intoCourt; butthe Suddor held 
that the sale for arrears of revenue had 
conveyed the proprietary right, not only 
in the original estate which was the 
subject of sale, hut also in the alluvial 
land which was not the subject of sale 
and which was held under a different 
engagement. Now, there was no law 
by which two estates could be sold 
simultaneously for arrears of revenuo 
falling due upon only one of them ; and, 
at the time of this sale, the proprietors 
were under no liability in respect of the 
alluvial land which had been leased to 
another party. 

With all respect to the Sudder Court, 
he ventured to express the opinion that 
their decision in this case was errone- 
ous ; and he believed that all the diffi- 
culty and embarrassment felt in the mat- 
ter had arisen from the real purpose and 
scope of Regulation XI. 1825 not having 
l)een accurately apprehended and recog- 
nized. That Regulation was avowedly 
a judicial Regulation. It had been passed 
expressly “ lor the general information 
of individuals as well as for the guidance 
of the Courts of Judicature and its 
decided object was to fix the Civil 
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rights of ownership in alluvial lands. 
When those rights were ascertained, 
it appeared to him that it, was a forced 
and inadmissible construction to hold 
that the Regulation went farther, and 
controlled the proceedings of the Settle- 
ment Officer, which were conducted un- 
der different laws, as expressly provided 
in the Regulation itself — or that it had 
the effect of constituting a single estate 
of what, by the proceedings of the Settle- 
ment Officer under the Revenue laws, 
had become two distinct estates. 

The question was one of considerable 
importance, and it was very desirable 
that the law on the subject should 
be perfectly clear. In accordance with 
the suggestions of the Bengal Govern- 
ment, therefore, he had prepared this 
Bill, which declared the object and scope 
of Regulation XI. 1S25 as he had before 
explained them, and also laid down ex- 
press rules for the settlement of alluvial 
lands in accordance with those prescribed 
by the Board of Revenue in 1841. 

The Bill was read a first time. 

LIGHT-DUES (GULF OF CAMBAY). 

Mr. LeGEYT moved the second read- 
ing of the Bill “ to repeal the Laws 
relating to the levy* of Light-dues at 
Ports within the limits of the Gulf of 
Cambay.” 

The Motion was carried, and the Bill 
relid a second time. 

MARINE POLICE FORCE (MADRAS). 

Mr. ELIOTT moved the second 
reading of the Bill “ for the maintenance 
of a Police Force for the Port of Ma- 
dras.” 

Mr. LeG EYTsaid,he could not allow 
this Bill to be read a second time with- 
out making some comments upon it. 
It appeared to him that, in its present 
shape, it would not be found operative 
in putting down the evil lor the repres- 
sion of which it was designed. He 
might mention that he had had consider- 
able experience of this kind of depreda- 
tions some years ago, when at the head 
of the Police in Bombay. A similar evil 
had been in existence in that Port for a 
great number of years, to a much larger 
extent, he had no doubt, than bad been 
found to be the case at Madras. In 
1842, the whole system was laid* bare 


(Madras) Bill . 98 

by the testimony of approvers, who, 
with their accomplices, had followed a 
systematic plan of boal-robbery the dis- 
closure of which astonished the entire 
mercantile community of the Port. The 
papers annexed to this Bill shewed that 
the depredations in Madras had been 
large; but he had not been able to 
collect from them that the same organ- 
ized system of plunder existed there 
which had existed in Bombay, and 
the discovery of which resulted in the 
transportation of fifteen men holding 
respectable positions in life, and the 
flight of forty others; on the finding of a 
true Bill agaiiibt them by the Grand 
Jury. 

The success in checking these depre- 
dations in Bombay, iiad, doubtless, been 
owingto the complete development of the 
details of the system which the approvers 
had furnished. The precautionary and 
preventive measures adopted were of a 
more simple character than those provide 
ed in this Bill ; and for the last seven- 
teen or eighteen years, bad worked, he 
believed, well. A Marine Police Force 
was instituted ; but it was worked afloat 
like a division of the Land Police, 
under a European Superintendent. This 
Officer was afloat on board a hulk with 
bis policemen, and was accustomed to 
board any cargo boat carrying cargo be- 
tween the shipping and the shore. The 
expense of maintaining this Force did not 
amount to much more than that which 
was required for the additional Police 
Force now proposed for Madras. The 
Superintendent and his Officers kept a 
sharp look out on cargo boats convey- 
ing cargo ; and as the men on these 
boats knew that they passed to or from 
the shipping subject to the chance of be- 
ing boarded by the Police, the effect cer- 
tainly was to check, in a great measure, 
the depredations formerly practised. 

The first objection which he felt to 
the present Bill had reference to the 
provision of Section II. That Section 
provided that “ no boat shall convey 
any cargo or goods of any description 
to or from any ship or vessel in the 
Port of Madras unless accompanied by 
an Officer of the Police Force.” This 
provision would be found exceedingly 
cumbrous, and would render the Bill 
really inoperative. An Officer of Polico 
might not always he at hand. But 
even if that were not* an objection, he 
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thought it would be found that the “ Of- 
ficer of Police” — who would be a Peon 
on a salary of five or six Rupees a month 
— would be liable to such temptations 
to join the boatmen in their plunderings 
that the object of placing him in the 
boat would be wholly defeated. Very 
few men receiving salaries of five or six 
Rupees a month would be able to resist 
the temptation of a handsome present, or 
a participation in the profits of the pillage, 
to keep their eyes shut. In Bombay, 
books were found belonging to the dis- 
persed gang, in which it distinctly ap- 
peared that every Officer of Police and 
every Officer of Customs who could and 
ought to have prevented the depreda- 
tions, were in the regular pay of the 
gang, their salary from Government, 
whether it was five Rupees or a hundred 
Rupees per month, being doubled by the 
gang. It appeared evident to him, there- 
fore, that there would be very little use 
in trusting the prevention of these de- 
predations in Madras to single Police 
Officers of a subordinate class. 

Then, be thought that the collection of 
the tax proposed for the maintenance of 
the Force would not be found conve- 
nient. The Bill provided that every boat- 
owner should give weekly returns to the 
Police Commissioner of the number of 
trips made by each of his boats. It 
would be exceedingly difficult to obtain 
correct returns. It would be very easy 
for an owner to under-state the number 
of trips his boats bad made. He (Mr. 
LeGeyt) should prefer to see a monthly 
or yearly charge levied upon owners of 
boats, or an additional fee levied on 
licenses granted under Act IV of 1812. 
This, however, was a question which 
might be settled in Select Committee. 

lie did not wish to oppose the second 
reading of the Bill, if it should be un- 
derstood that he would not be committed 
by it to the mode in which Section 1 1 pro- 
posed to work out the Bill. His opinion 
was, that no definite restrictions should 
be placed upon preventive measures taken 
by the Police ; but this Section would 
restrict the Police to one single mode 
of preventing the depredations in ques- 
tion ; and that mode, as he had endea- 
vored to shew, would be utterly ineffec- 
tual. 

J f the Honorable Mover of the Bill 
would not object to the points on which 
he had commented beiug discussed iu 
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Select Committee, and to the Select 
Committee having power to abiuidon 
the provisions relating to them if, on 
consideration, they should see fit so to 
do, he would assent to the second read- 
ing. If not, he should feel it his duty 
to oppose it. 

Mr. PEACOCK said, he quite agreed 
with the Honorable Member for Bom- 
bay in his observations regarding the 
provision contained in Section II. It 
might be very inconvenient if, by legis- 
lative enactment, no cargo boat could 
convey cargo to or from any ship unless 
accompanied by a Police Officer. The 
provision might throw great impedi- 
ment in the way of trade. Suppose a 
merchant was anxious to take a quantity 
of cargo from a ship to the shore under 
his own superintendence, or to send it 
under the superintendence of a clerk, 
without waiting for the arrival of a 
Police Officer: was there any reason 
why he should not be at liberty to do so ? 
Police 0 Ulcers might not always be 
available at the moment they were 
wanted ; and if cargo boats were to wait 
until they could be got, great impedi- 
ment would be thrown in the way of 
trade. lie could see no objection to a 
tax being levied to meet the expense of 
such an increase to the Police Force as 
might he necessary for checking the 
organized system of robbery of cargo in 
transit between the shore and the ship- 
ping which appeared to have grown up 
in Madras ; and it was not his intention 
to oppose the second reading of the 
Bill, the provisions of which had been 
considered and approved of by the 
Chamber of Commerce in Madras ; but 
be did think that it was objectionable 
to provide that no cargo boat should 
carry any cargo, even with the consent 
of the owner of the cargo, unless it was 
accompanied by an Officer of Police; 
and, if the Bill should be read a second 
time to-day, it should be understood 
that this point, as also the others to 
which the Honorable Member lor Bom- 
bay had adverted, would be open to dis- 
cussion in Committee. 

• Mr. ELIOTT said, as the Honorable 
and learned Member opposite (Mr. Pea- 
cock) had just observed, the Bill now 
proposed had been submitted to, and 
approved, of by the Chamber of Com- 
merce in Madras, who represented the 
commercial community there; and the 
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proposal that no cargo boat should 
convey cargo to or from any ship with* 
out having a Police Officer on board, had 
emanated from themselves. They had 
tried on their own part a system of 
watching cargo boats, but had found 
that they could not control their men 
sufficiently, and that the only course 
left was to employ disciplined members 
of the Police Force, under the strict 
control of the Police Commissioner. 
This Bill being the product of the col- 
lective wisdom of all persons in Madras 
concerned in the question — namely, the 
mercantile community, the Police offi- 
cials, and the Government, — bethought 
it might be concluded that it was tolera- 
bly well suited to the circumstances of 
the case. The observations that had 
been made upon it would be reported ; 
and he would particularly direct the 
attention of the Madras Government 
to them. The provisions to which they 
referred, would also be open to discus- 
sion in Select Committee. In the mean- 
while, as there was no opposition to the 
second reading, he should renew his Mo- 
tion that the Bill be read a second time. 

The Motion was carried, and the Bill 
read a second time. 

RESTORATION (^POSSESSION OF 
LANDS (N. \V. PROVINCES). 

Mil. H ALDINGTON moved the se- 
cond readingof the Bill “ to facilitate the 
recovery of land and other real property, 
of which possession may have been 
wrongfully taken during the recent 
disturbances in the North-Western Pro- 
vinces of the Presidency of Bengal.** 

The Motion was carried, and the Bill 
read a second time. 

PORT-DUES (GULF OF CAMBAY). 

Mr. LeGEYT moved that the Bill 
“for the levy of Port-dues in certain 
Ports within the limits of the Gulf of 
Cambay*’ be now read a third time and 
passed. 

The Motion was carried, and the Bill 
read a third time. 

CONFISCATION OF VILLAGES, &o. 

Mr. PEACOCK moved that the 
Bill to “ authorize the confiscation of, 
or the imposition of fines on Villages 
and other places for offences committed 


by the Inhabitants” be re-committed 
to a Committee of the whole Council ; 
and that the Committee be instructed to 
consider the Bill in the amended form 
in which the Select Committee had re- 
commended it to be passed. 

Agreed to. 

Section I being read — 

Mr. ELIOTT said, he wished to call 
the attention of the Committee to the 
wording of some parts of this Section, 
which he conceived would make its 
operation unfair to Defendants. He 
referred to those places in which it was 
provided that the inhabitants of villages 
and others should be liable to certain 
punishments if they did not prove to 
the satisfaction of the Magistrate that 
they had used all the means in their 
power to prevent the commission of cer- 
tain offences. This was an ex post faeto 
law, and open to the gravest objections 
on that account ; and he confessed he 
had had great difficulty in reconciling^ 
it to himself on the ground of the para- 
mount necessity, under the extraordi- 
nary circumstances of the times, of visit- 
ing with punishment all persons from 
whose conduct it might be concluded 
with moral certainty that they had been 
directly or indirectly, actively or pass- 
ively, accessory to, or had countenanced 
the atrocious crimes referred to in the 
Bill, or had harbored the offenders. But 
considering the extreme severity, and 
the exceptionable character of the pro- 
posed law, it seemed to him that there 
was the more reason why the Council 
should take care that it should be free 
from the censure of not affording a fair 
trial to persons prosecuted under it. 
He took it to be essentially necessary 
to a fair trial that it should be dis- 
tinctly notified to the accused what 
were the facts and circumstances oil 
which the charge against him was found- 
ed. This condition, he submitted, was 
not fulfilled by the Section as it stood, 
but would, be thought, be fulfilled if 
the provisions he referred to required, not 
that tbe accused should prove that he 
had used all the means in his power to 
prevent the commission of the offence 
mentioned in the charge, but that it 
should be proved to the satisfaction of 
the Magistrate that he had not used all 
the means in his power. It would th^n 
be necessary to state and prove facts 
and circumstances from which the 
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alleged omission or neglect was inferred, 
and the accused would know exactly 
what he had to meet in his defence. 
He might exculpate himself by shewing 
that it really was not in Ins power to do 
what it was averred he could and ought 
to have done. Cut he (Mr. Eliott) did 
not see how a man could be ready with 
proofs to refute an allegation that he 
had not done all in his power, without 
any specification of the instances in 
which he was supposed to have failed. 
It was unfair, in his opinion, to require 
it of him ; and he should, therefore, 
move ns an amendment that the words 
“ it shall not be proved to the satisfac- 
tion of the Magistrate” alter the word 
“ and” in the 10th line of the Section 
be left out. 

Mu. PEACOCK said, he thought 
that this question would have been 
more properly submitted at the last 
Meeting, because the Council had al- 
ready decided that the Section should 
stand in this respect in its original form. 
The Bill had been referred back to the 
Select Committee last Saturday for two 
stated reasons — the first being that the 
Committee should see whether any fur- 
ther amendments were necessary in con- 
sequence of those which had been intro- 
duced in the Committee of the whole 
Council ; and the second, that, accord- 
ing to the suggestion of an Honorable 
Member who was not present to-day, 
they might consider whether the Bill 
should not be made applicable to houses 
as well as to villages. Upon these two 
questions, they had made their Beport. 
The Honorable Member for Madras was 
a Member of the Select Committee ; but 
no such point as that which he now 
raised was suggested in the lieport 
which they had presented. He (Mr. 
Peacock) did not mean to say that the 
Honorable Member ought to have sug- 
gested it in the Beport, or that he was 
too late in moving his amendment now ; 
but it did appear to him (Mr. Peacock) 
that this was entirely anew light thrown 
upon the Bill, and that the Council 
was now asked to undo what it had 
done at the last Meeting. For his own 
part, he could not see that the Section 
imposed any very great hardship upon 
owners of villages in requiring them to 
give the proof to which the Honorable 
Member objected. As the Bill stood, 
thd offence must first be proved to have 
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been committed. Where a European 
or American had been murdered, or sub- 
jected to violent personal outrage, in a 
village, he thought that there was a 
sufficient presumption against the in- 
habitants to throw upon them the bur- 
den of proving that they had done 
everything in their power to prevent the 
commission of the offence. It would be 
much more easy for the inhabitants to 
prove what they had done, than for any 
one to prove that they had not done all 
in their power to prevent the offence. 
By the Section as it stood, the inhabit- 
ants would have to prove what they 
had done ; ami if the Magistrate was 
satisfied by such proof that they had 
done all in their power to restrain the 
criminals, he would acquit them. Ho 
(Mr. Peacock) should, therefore, vote 
against the amendment. 

Tile CHIEF JUSTICE said, ho 
thought that, if the Council were to 
adopt the amendment moved by the 
Honorable Member for Madras, it would 
entirely alter the principle of this Bill. 
He admitted that what the Bill pro- 
vided was of a stringent character ; but 
before the Magistrate could act upon 
the provision — before he could call upon 
the Inhabitants of a Village to enter 
on the proof that^tbey bad (lone all in 
their power to prevent any of the offen- 
ces in question, it must be proved to 
his satisfaction that the offence had 
been committed. Now, what was that 
offence ? One might omit from consi- 
deration the first clause of the Section, 
because that was wholly independent of 
the provision objected to. The next 
clause provided thus: — “If it shall be 
proved to the satisfaction of a Magis- 
trate that any European or American 
has been murdered, or been subjected to 
any violent personal outrage in any 
such village.” These facts, therefore, 
must be proved to the satisfaction of 
the Magistrate before he would be in 
a condition to call on the inhabitants 
of the village to clear themselves by 
shewing that they had done all in their 
power to prevent the commission of the 
crime or outrage. If such a law as 
this was necessary to impress upon the 
inhabitants of these districts the sacred- 
ness of the lives of Europeans, against 
whom the fury of those engaged in the 
rebellion which had agitated the country, 
hath principally been directed — it was 
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not unreasonable to provide that, when 
once it was ascertained that the life of a 
European had been taken in a village, 
the proof that they had used all the 
means in their power to prevent the 
murder, should be cast upon the inhabit- 
ants. All the circumstances attendant 
on the crime were presumably within 
their knowledge, and might be in the 
knowledge of no other person. In many 
cases, there would be no survivor of the 
party to which the murdered man be- 
longed. Therefore, if it was necessary 
to liave such a provision at all, it ap- 
peared to him expedient that it should 
be in its present form. If the Coun- 
cil should alter it as proposed by the 
Honorable Member for Madras, it would 
go far to render the liill nugatory 
altogether. 

Mr. ELTOTT’S amendment was put 
and negatived, and the Section then 
passed as it stood. 

Section V, as amended hy the Select 
Committee, empowered Darogahs or 
District Police Officers, as well as Magis- 
trates, to call on Zemindars or other 
proprietors of land to aid in the sup- 
pression of rebellion, and the apprehen- 
sion of rebels, mutineers, or deserters. 

The CHIEF JUSTICE said, unless 
the Select Committee to whom the Bill 
laid been referred back last week, had 
very good reasons for inserting in the 
Section the words “ or by a Darogah or 
District Police Officer,’ * which were 
printed in italics — reasons which they 
had not fully stated in their Report — 
ho should prefer the Section as it origi- 
nally stood. The power which the Sec- 
tion gave was a new and very stringent 
power ; and all, he thought, must admit 
that the class of Officers to whom its 
extension was now proposed, was not one 
to which power could be committed with 
a high degree of confidence that that 
power would not be abused. He ad- 
mitted that cases were possible in which 
Darogahs or District Police Officers, 
being in search of mutineers, might find 
it expedient to call upon Zemindars to 
render them assistance without having; 
time to obtain the previous authority 
of the Magistrate ; but he apprehended 
that such cases would be of rare occur- 
rence. In most of the cases in which 
this Clause would come into operation ; 
the Magistrate would be proceeding to 
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tranquillize the district, and to clear it 
of mutineers, according to some system- 
atic course of action ; and would, either 
of his own motion, or on the requisition 
of his subordinates, have time to call on 
the Zemindars to render them aid. In 
any case, he thought, it would be safer 
to run the risk that, in the rare cases 
in which a reference to the Magistrate 
would be impossible, Zemindars should 
escape from the operation of this Clause, 
than to give this new and extraordinary 
power to a class which experience had 
shown was prone to abuse those it 
already possessed. He should, therefore, 
move as an amendment that the words 
“ or by a Darogah or District Police 
Officer” after the word “ Magistrate” in 
the third line of the Section be left 
out. 

Mr. HARINGTON said, the words.to 
which the Honorable and learned Chief 
Justice objected, had been inserted in 
the Section hy the Select Committee^ 
upon his Motion. He had proposed 
them because it appeared to him that, 
unless the Section as it originally stood 
were extended to requisitions made hy 
Darogahs and District Police Officers, 
many cases might occur in which rebels 
and mutineers would escape merely from 
the want of a written order from the 
Magistrate requiring Zemindars to aid 
in their apprehension. Some of the Dis- 
tricts in the North-Western Provinces 
were of considerable extent — Goruckpore 
for instance; and it would frequently hap- 
pen that the Magistrate was at a great 
distance from the spot where the aid of 
the Zemindar was required for the sup- 
pression of rebellion, or for the apprehen- 
sion of rebels, mutineers, or deserters. If, 
therefore, Darogahs or District Police 
Officers should be compelled to obtain 
the written authority of the Magistrate 
before they could call upon Zemindars to 
assist them in such cases, the offenders 
might escape beyond the frontier or into 
the Lower Proviuces before the order of 
the Magistrate was received. It was 
to be observed that the Section gave no 
power to Police Officers to punish Ze- 
mindars for refusing to afford assistance. 
All that they would be able to do upon 
such refusal would be to report the con- 
duct of the Zemindars to the Magistrate, 
with whom alone it would rest to con r 
vict or acquit. Zemiudars were already 
required to assist the Police in appro- 
. H >■ 
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hendingoftbnders in certain cases ; and as, 
for the reasons he had stated, the power 
which the Section, as now framed, pro- 
posed to give to Darogahs and District 
Police Officers appeared to him to be 
really necessary, and he saw no reason to 
suppose that it would bo abused, he 
should vote against the amendment. 

Mr, CUB1UE said, the words insert- 
ed in the Section in Select Committee 
were not necessary for the particular 
contingency which he had in his mind 
when he first proposed the Section ; but 
having heard the grounds upon which 
they had been introduced, he thought 
that it would be better to let them 
stand. 

The CHIEF JUSTICE’S amend- 
ment was put and negatived, and the 
Section then passed. 

•Section VI was passed as it stood. 

Section VII was passed after verbal 
amendments. 

Section VIII empowered the Ma- 
gistrate to order the sale of the village 
lor the recovery of tines assessed upon 
the inhabitants. 

Mu. CUHRIE said, when this Sec- 
tion was under the consideration of 
the Council last week, he had proposed 
the introduction into it of words which 
would render the previous sanction of 
the Commissioner necessary to the sale 
of a village ; but objections had been 
raised, and he had not pressed Ins Mo- 
tion to a division. On consideration, 
however, it appeared to him that the 
matter was one of considerable import- 
ance ; and he proposed to renew his Mo- 
tion, and, if the objections taken to it 
on the former occasion were repeated 
to-day, to take the sense of the Council 
upon it. 

The Section was intended to provide 
for the recovery of tines imposed upon 
the inhabitants of villages. The persons 
to be punished wore those inhabitants. 
If a fine was not paid, the obvious 
courso was to endeavor to recover it 
from the property of those who were 
liable for the payment of it. The 
Section provided this remedy ; but 
it also provided that the amount 
might be recovered by the sale of the 
village — that was, in many cases, by the 
sale of the property of another person. 
As he had said before, although, with 
reference to the relations which existed 
between landlord and tenant in this 
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country, the sale of the village might 
generally he allowable as an ulti- 
mate remedy, it would in some cases 
be a very harsh and severe measure. 
Where the village was the property of 
a body of cultivating proprietors who 
formed a large class of the inhabitants, 
its sale might be right and proper ; hut 
where that was not the case, it would 
be extremely harsh to throw the respon- 
sibility, in case of the fine assessed oil 
the inhabitants not being paid, upon the 
owner of the village. He (Mr. Currie), 
therefore, thought that the power to sell 
the village should not be left to the dis- 
cretion of the Magistrate, hut that the 
order of the Magistrate should, in all 
cases, be subject to the previous sanction 
of the Commissioner. It had been said 
that, when the Magistrate imposed a tine, 
he would have to refer his order to the 
Commissioner, and obtain his sanction, 
and that therefore any further reference 
would be unnecessary. Butin sanction- 
ing the order for the fine, the Commis- 
sioner would not determine the mode in 
which payment was to be realized. 
He (Mr. Currie) thought, therefore, 
that an express reference should bo 
made to the Commissioner before tho 
sale of a village, and he could see no 
possible reason why it should not be 
made. He should, therefore, move as 
an amendment that the words “ with 
the previous sanction of the Commis- 
sioner” bo inserted after the word “Ma- 
gistrate” in the 17th line of the 
Section. 

Mu. HATIINOTON said, the Mo- 
tion which had just been made by tho 
Honorable Member for Bengal was 
identical witli the cne brought forward 
by the Honorable Member at the last 
Meeting of the Council. On that occa- 
sion, it was opposed by the Honorable 
and learned Member opposite (Mr. Pea- 
cock) and himself, and it was negatived 
without a division. He had attentively 
listened to the observations which the 
Honorable Member had urged to-day 
iu support of his Motion, but they had 
failed to convince him that the conclu- 
sion at which the Council had arrived 
on this question at its last Meeting was 
erroneous, and he saw no reason to alter 
the opinion which he had then expressed. 
Section VI of the Bill provided that, 
whenever a Magistrate might impose a 
fine under tho Act, he should report 
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his proceedings to the Commissioner. 
The Commissioner might either con- 
firm, or modify, or annul the order of 
the Magistrate, as he should think fit. 
Under this provision, the Magistrate 
would be able to take no steps towards re- 
covering the amount of any fine which he 
might impose upon the inhabitants of a 
village until his order had been confirm- 
ed by the Commissioner. When a case 
was reported by the Magistrate, it was 
to be supposed that the Commissioner 
would go through the proceedings with 
the view of satisfying himself that the 
order made was a just and proper one. 
He would be aware that, in the event 
of his confirming the order, the confirm- 
ation might be followed by the sale 
of the village on the inhabitants of 
which the fine was imposed ; and it ap- 
peared to him (Mr. Harington) that if, 
with this knowledge, he did confirm the 
Magistrate’s order, he must be presum- 
ed to look forward to its possible ulti- 
mate result, and prospectively and con- 
ditionally to sanction the sale of the 
village, equally with the other processes 
authorized by the Act for the reco- 
very of lines imposed under its provisi- 
ons. 

Then, again, by Section XI, all the 
proceedings of the Magistrate, with ex- 
ception to the assessment of the fine, 
would he subject to the revision and 
control of the Commissioner. Under 
that Section, the Commissioner might 
always direct the Magistrate to post- 
pone the sale, if he thought that fur- 
ther time should be allowed to the 
owner of the village, or he might pro- 
hibit the sale altogether — though he 
(Mr. Harington) hoped the instances 
would be rare in which the Commission- 
er would exercise that power. 

Looking at these two Sections, he 
thought that the Bill afforded as large 
a measure of protection to owners of 
villages as was consistent with its prin- 
ciple and object. Ho might also observe 
that the reference for which the Honora- 
ble Member for Bengal contended, would 
not only cause delay, but, in the event 
of any intermediate change in the office 
of Commissioner, might give rise to 
conflicting orders — which it was very 
desirable to avoid; and lie should, 
therefore, voto against the amend- 
ment. 

The CHIEF JUSTICE said, ha-pre- 


sumed that the owner of a village would 
have time to make a reference to the 
Commissioner against the Magistrate’s 
order for the sale of the village before 
the day of sale. 

Mu. HABINGTON replied that ho 
would. 

Mu. PEACOCK said, he thought 
that Section XI provided sufficiently 
for the protection of owners of villages, 
and that it would be advisable not to 
clog the discretion of the Magistrate by 
making his order for the sale of a vil- 
lage subject to the previous sanction of 
the Commissioner. 

The CHIEF JUSTICE said, lie 
thought, if the amendment of the Honor- 
able Member for Bengal were carried, the 
result would be that there would very 
often be two references to the Commis- 
sioner — one from the Magistrate, and 
the other from the owner of the village ; 
and that it might be inexpedient to 
commit the Commissioner to the sale" 
of the village on the first reference, be- 
fore he had heard what could be said 
against the sale oil the second. The an- 
swer which the Honorable Member for 
the North-Western Provinces had given 
to his question, satisfied him that the 
owner of a village ordered by the Magis- 
trate to be sold, would always have timo 
to make a reference to the Commission- 
er before the sale took place. On the 
other hand, he agreed with the Honor- 
able Member for Bengal that the con- 
firmation of an order for the sale of a 
village for the non-payment of fines 
assessed upon the inhabitants might be 
quite a dilFerent question from that of 
confirming the order for the assessment 
of the fines. For instance, though the 
inhabitants of the village might proper- 
ly be required to pay the fine, the own- 
er of the village might be a very well 
affected person, whom the Commissioner 
might therefore be willing to exempt 
from liability in respect of the default 
of the villagers to pay that line. 
But as the Bill would give the owner 
time to refer to the Commissioner, and 
as all orders and proceedings by the 
Magistrate were expressly made subject 
to the revision and control of the Com- 
missioner, it appeared to him (the Chief 
Justice) that the amendment was un- 
necessary. 

Mu. CUB HIE said, it did not ap- 
pear to him that Section XI would give 
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Any effectual protection to owners of vil- 
lages. It said — “ No appeal shall lie 
from any order passed by a Magistrate 
in carrying out the provisions of this 
Act.” It might be said that, although 
no appeal would lie of right, the owner 
of the village might make application to 
the Commissioner, and the Commissioner 
might interfere in his behalf ; but the 
Commissioner might be at such a distance 
that, very possibly, the owner might not 
be able to obtain an order before the day 
fixed for the sale. Then, if the sale took 
place, the Commissioner would be power- 
less ; for he could not reverse the sale. 
The law allowed the reversal of a sale 
only where the rules prescribed for con- 
ducting sales had been contravened. 
The sale would, therefore, be final, un- 
less the Commissioner should find the 
case to be one of such extreme hardship 
and injustice that he would refer it to 
the Government for the purpose of ob- 
taining annulment of the sale. The Com- 
missioner might not feel disposed to go 
so far as to make a reference to Govern- 
ment in every case of hardship ; and lie 
(Mr. Cnrrie), therefore, still thought, 
with submission, that every order of 
the Magistrate for the sale of a village 
should be subject to the previous sanc- 
tion of the Commissioner. The only 
possible objection that there could bo to 
this was the short delay that would be 
occasioned by the reference ; but that 
did not seem to him a sullicient objec- 
tion ; and he, therefore, felt it his duty 
to press his Motion. 

Mb. JH Alii NG TON said, owners of 
villages would in every case have at 
least fifteen days within which to make 
their references to the Commissioner, 
and obtain an order from that Officer. 
This was considered a sufficient time in 
other cases in which the sale of land was 
allowed, and he did not see why it 
should not be sufficient in cases under 
this Act. He thought it unadvisable to 
delay the final determination of these 
cases. The intention of the Bill was 
that the owners of villages should exert 
themselves to induce the inhabitants to 
pay the amount of the fine which might 
be assessed upon them. If the inhabit- 
ants failed to pay, the owners would he 
at liberty to make good the amount, and 
to recover it afterwards from the persons 
liable for the same by distress and sale 
©f their property. | 

^ Mr. Currie 


Mb. CURRIE’S amendment being 
put, the Council divided : — 

Ayes 2. Noes 5. 

Mr. Cnrrie, Mr. Harington/ 

Mr. Eliott. Mr. LeGeyt, 

Mr. Peacock, 

The Chief Justice. 

The Chairman. 

The amendment was negatived, and 
the Section passed as it stood. 

Sections IX and X were passed as 
they stood. 

Mb. CURRIE said, it had been men- 
tioned to him by the Honorable and 
learned Member to his right (Mr. Pea- 
cock) that the Bill made no provision 
for the recovery of fines imposed under 
Section Y. If no special provision were 
made for the purpose, of course the 
lines would be recoverable under the 
general law — namely, by distress and 
sale of property, or by imprisonment. 
But that was not a very efficient mode of 
recovery ; and he thought that it would 
be better if a special provision wero 
made. He, therefore, moved that the 
following be inserted as a new Section 
after Section X : — 

“ Any fine imposed under Section V of this 
Act, may he recovered in the manner above 
prescribed For the recovery of assessments, or 
by sale of the estate of the person liable to the 
line; and such sale shall bo made by the Col- 
lector on the requisition of the Magistrate 
and shall he subject to all the rules applicable 
to the sale of estates for demands recoverable 
by the same process as arrears of Revenue, 
save that it shall not in any ease be necessary 
to obtain the sanction of the Sudder Board of 
Revenue or Board of Revenue to such sale.” 

Agreed to. 

Sections XI to XYI and the Pream- 
ble and 'Title were passed as they stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mb. PEACOCK moved that the Bill 
be now read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

Mr. PEACOCK moved that Mr. 
Grant be requested to take the Bill to 
the President in Council, in order that 
it might be submitted to the Governor 
General for his assent. 

Agreed to. 

LIGHT-DUES (GULF OF CAMBAY). 

Mb. LicGEYT moved that the Bill 
“ to 1 repeal the Laws relating to the levy 
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of Light-dues at Ports within the limits 
of the Gulf of Cambay* * be referred to 
a Select Committee consisting of Mr. 
Eliott, Mr. Currie, and the Mover. 

Agreed to. 

Me. LeGEYT moved that the Stand- 
ing Orders be suspended to enable the 
Select Committee to present their Report 
within the prescribed time of three 
months. 

Me. CURRIE seconded the Motion, 
which was then put and carried. 

POET-DUES (GULF OF CAMBAY). 

Mk. LeGEYT moved that Mr. Grant 
be requested to take the Bill “ for the 
levy of Port-dues in certain Ports within 
the limits of the Gulf of Cambay” to 
the President in Council, in order that 
it might be submitted to the Governor. 
General for his assent. 

Agreed to. 

MARINE POLICE FORCE (MADRAS). 

Mr. ELIOTT moved that the Bill 
“ for the maintenance of a Police Force 
for the Port of Madras” be referred to 
a Select Committee consisting of Mr. 
LcGeyt, Mr. Currie, and the Mover. 

Agreed to. 

RESTORATION OF POSSESSION OF 
LANDS (N. W. PROVINCES). 

Me HARINGTON moved that the 
Bill “ to facilitate the recovery of land 
and other real property, of which pos- 
session may have been wrongfully taken 
during the recent disturbances in the 
North-Western Provinces of the Presi- 
dency of Bengal” be referred to a Select 
Committee consisting of Mr. Peacock, 
Mr. Currie, and the Mover. 

Agreed to. 

Mr. HARINGTON moved that the 
Standing Orders be suspended to enable 
the Select Committee to present their 
Report within one month. 

Mr. ELIOTT seconded the Motion, 
which was then put and carried. 

MERCHANT SEAMEN. 

Mr. ELIOTT moved that a commu- 
nication received by him from the Madras 
Government, l>c laid upon the table and 
referred to the Select Committee on 


the Bill “ for the amendment of the 
law relating to Merchant Seamen.” 
Agreed to. 

The Council adjourned. 


Saturday , March 13, 1858. 
Present : 

The Honorable J. A. Dorin, Vice-President , 
in the Chair. 

Hon. tlio Chief Justice, P. W. LeGeyt, Esq., 
lion’ bio J. P. Grant, E. Currie, Esq., 
Hon’ble B. Peacock, and 

D. Eliott, Esq., H.B.Harington,Esq. 

RECOVERY OF RENTS (BENGAL). 

The CLERK brought under the cpn- 
sideration of the Council a Petition of 
Protestant Missionaries residing in or 
near Calcutta in favor of the Bill ta 
amend the law relating to the recovery 
of Bent in the Presidency of Fort Wil- 
liam in Bengal.” The Petitioners stated 
that they 

“regard with deep concern the condition 
of the cultivators of Bengal, and therefore have 
observed with thankfulness the introduction of 
a Bill for the recovery of Rents, and the favor- 
able reception by your Honorable Council of 
that just and benevolent measure.” 

They then proceeded to suggest the 
adoption of certain other measures, and 
concluded as follows : — 

“ Your Petitioners cherish the hope that 
the benevolent spirit of modorn legislation will 
animate your Honorable Council in consider- 
ing these necessary provisions ; and they fer- 
vently pray that the Rent Bill passed into 
Law may be the precursor of many other and 
equally important measures, intended and 
adapted to prevent the perversion of justice 
in tiiis Presidency and throughout. India, and 
to establish and secure tranquillity and order.” 

Mr. CURRIE said, as the Petition- 
ers mentioned many measures besides 
the Rent Bill as being, in their opinion, 
requisite, he did not think it necessary 
to refer the Petition to the Select Com- 
mitee on the Bill, and should therefore 
only move that it be printed. 

Agreed to. 

PORT-DUES (FORT ST. GEORGE). 

The CLERK reported to the Coun- 
cil that he had received a communica- 
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tion from the Chief Secretary to the 
Government of Fort St. George relative 
to the Bill “ for the levy of Port-dues 
and fees at Ports within the Presidency 
of Fort St. George.” 

CONCEALMENT OF GOVERNMENT 
PROPERTY. 

Mb. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill “ for the punishment of persons 
who knowingly receive or conceal arms 
or other property belonging to the East 
India Company.” 

TORT-DUES (ADEN). 

Me. LeGEYT presented the Report 
of the Select Committee on the Bill 
“ (or the levy of Port-dues in the Port 
of Aden.” 

MINORS (FORT ST. GEORGE). 

Me. ELIOTT presented the Report 
of the Select Committee on the Bill “ to 
extend the provisions of Act XN1 of 
1855 in the Presidency of Fort St. 
George to Minors not subject to the 
superintendence of the Court of Wards.” 

CONCEALMENT OF GOVERNMENT 
PROPERTY. 

Me. PEACOCK postponed the mo- 
tion (which stood in the Orders of the 
Day) for a Committee of the whole 
Council on the Bill “ for the punish- 
ment of persons who knowingly receive 
or conceal arms or other property be- 
longing to the East India Company.” 

lie said, there had been some differ- 
ences of opinion amongst the Members 
of the Select Committee with respect 
to certain provisions, and the Bill and 
the Report had been finally settled on- 
ly this day. Before he proceeded with 
the Bill, it would be better 1# print and 
circulate it to Honorable Members as 
it now stood. 

INDIAN PENAL CODE. 

Mu. PEACOCK moved that Mr, 
LeGeyt be substituted for Sir Arthur 
Duller as a Member of the Select Com- 
mittee on “The Indian Penal Code.” 

Agreed to. 

The Council adjourned. 


| Saturday , March 20, 1858. 

Puesent : 

The Honorablo J. A. Dorin, Vice-President , 
in the Chair. 

Hon. the Chief Justice, P. W. LeGcjt, Esq., 
Hon’ble J. P. Grant, and 

Hon’ bit* B. Peacock, E. Currie, Esq., 

D. Eliott, Esq., 

The CLERK reported to the Council 
that he had received from the Under- 
secretary to the Government of India in 
the Home Department a copy of a Des- 
patch from the Court of Directors de- 
clining to comply with the prayer of tho 
Memorials from the British Indian As- 
sociation for the disallowance by the 
Court of Act XX of 1856 (to make 
better provision for the appointment and 
maintenance of Police Chowkcydars in 
Cities, Towns, Stations, Suburbs, and 
Bazaars in the Presidency of Fort 
William in Bengal), and Act VI of 1857 
(for the acquisition of land for public 
purposes) . 

The following Messages from the Go- 
vernor-General were brought by the 
Vice-President and read: — 

POET-DUES (E'ORT ST. GEOBGE). 

MESSAGE No. 128. 

The Governor- General informs the 
Legislative Council that lie has given 
his assent to the Bill which was passed 
by them on the 20th February 1858, 
entitled “ A Bill for tho levy of Port- 
dues and fees at Ports within the Pre- 
sidency of Fort St. George.” 

By order of the Right Honorable the 
Governor-General. 

G. F. EDMONSTONE, 
Secy . to the Govt, of India, 
with the Govr, Gent. 

Allahabad, \ 

The 1st March 1858. j 

PORT-DUES (KURRACHEE). 

MESSAGE No. 129. 

The Governor-General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 13th February 1858, 
entitled “ A Bill for tho levy of Port- 
duos and fees in the Port of Kurraclieo.” 
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By order of the Bight Honorable the 
Go vernor-G eneral. 

G. F. EDMONSTONE, 
Secy, to the Govt, of India , 
with the Govr.-Gcnl. 

Allahabad, ) 

The 12 th March 1858. J 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL.) 

On the Order of the Day being read 
for the second reading of the Bill “ to 
explain Regulation XI. 1825 of the 
Bengal Code, and to prescribe rules for 
the settlement of land gained by al- 
luvion” — 

Mu. CUBBIE said, since he had 
come into the Council Chamber, it had 
been intimated to him that it was the 
wish of some Honorable Members that 
lie should postpone his motion. The 
Honorable Member for the North-Wes- 
tern Provinces, also, who was not pre- 
sent to-day, was desirous of making 
sonic observations on the Bill, lie 
should therefore postpone his Motion. 

CONCEALMENT OF GOVERNMENT 
PROPERTY. 

Mr. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ for the punishment of per- 
sons who knowingly receive or conceal 
arms or other property belonging to the 
East India Company and that the 
Committee be instructed to consider 
the Bill in the amended form in which 
the Select Committee liacl recommended 
it to be passed. 

Agreed to. 

The Bill passed through Committee 
without amendment. 

The Council resumed its sitting. 

MINORS (FORT ST. GEORGE). 

Mr. ELTOTT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ to extend the provisions of 
Act XXI of 1855 in the Presidency of 
Fort St. George to Minors not subject 
to the superintendence of the Court of 
Wards and that the Committee be* 
instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to be passed. 

Agreed to. 

The Bill passed through Committee \ 
without amendment. • 


The Council having resumed its sit- 
ting, the Bills passed through Com- 
mittee were reported. 

CONCEALMENT OF GOVERNMENT 
PROPERTY. 

Mr. PEACOCK moved that the Bill 
“ for the punishment of persons who 
unlawfully possess or conceal arms or 
other property belonging to Her Majesty 
or to the East India Company,” be now 
read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

Mr. PEACOCK moved that Mr. 
Grant be requested to take the above 
Bill to the President in Council in order 
that it may be submitted to the Go- 
vernor-General for his assent. 

Agreed to. 

IMPRESSMENT OF CARRIAGE AND 

SUPPLIES FOR TROOPS AND TRA- 
VELLERS (BENGAL). 

Mr. ELIOTT moved that a commu- 
nication received by him from the Ma- 
dras Government be laid upon the table 
and referred to the Select Committee 
on the Bill “ to amend the law regard- 
ing the provision of carriage and sup- 
plies for troops and travellers, and to 
punish unlawful impressment.” 

Agreed to. 

The Council adjourned. 


Saturday March 27, 1858. 
Present : 

The Honorable J. A. Dorin, Vice- President t 
in the Chair. 

lion. J. P. Grant, E. Currie, Esq., 

lion. B. Peacock, and 

D. Eliott, Esq., II.B.Uarington,Esq. 

P. W. LeG^^ Esq., 

MESSAGES. 

The following Messages from the 
Governor-General were brought by the 
Vice-President and read. 

PORT-DUES (GULF OF CAMBAY). 

Message No. 130. 

The Right Honorable the Governor- 
General informs the Legislative Council 
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that he has given his assent to the Bill 
which was passed by them on the Gth 
instant, entitled “ A Bill for the levy 
of Port-dues in certain Ports within the 
limits of the Gulf of Cambay.’ * 

G. F. EDMONSTONE, 

Secy, to the Govt, of India 
with the Govr . Genl. 

Allaiiatjad, \ 

The 19 th March 1858.) j 

CONFISCATION OF VILLAGES, &c. 
MESSAGE No. 131. 

The Right Honorable the Governor- 
General informs the Legislative Coun- 
cil that he lias given his assent to the 
Bill which was passed by them on the 
6th instant, entitled “ A Bill to au- 
thorize the confiscation of Villages, the 
imposition of fines, and the forfeiture of 
certain offices in cases of rebellion and 
other crimes committed by Inhabitants 
of Villages or by members of tribes ; 
and also to provide for the punishment of 
proprietors of land who neglect to assist 
in the suppression of rebellion or in the 
apprehension of rebels, mutineers, or 
deserters.” 

G. F. EDMONSTONE, 

„ Secy, to the Govt, of India 
with the Govr. Genl. 

All ATT AH All, \ 

The Vdth March 1858. j 


STAMPS. 


The CLERK brought under the con- 
sideration of the Council a Petition of 
Mahtabchand Bahadoor, Eaja of Burd- 
wan. 

The Petitioner stated that he “ had 
brought a regular suit in the Court of 
the Principal Sudder Amq^in Zillah 
Hooghly” “ for the recover of arrears 
of rent with interest ; and that the case 
was dismissed on the ground that the 
names of the parties and witnesses to 
the putnee lease were not written on 
the same sheet of paper, but on two 
different sheets : the whole lease or 
instrument was, however, written on 
stamped paper of the full value requir- 
ed by the Law.” That it was his inten- 
tion “to appeal against this decision 


to the Court of Sudder Dewanny Adaw- 
lut, but lie was advised by liis Counsel 
that it was ustdess, as that Court would 
certainly dismiss his appeal under the 
authority of two cases.” The Petition- 
er prayed that the Council “ will bo 
pleased to pass a declaratory Act to 
explain or alter the general rule contain- 
ed in Schedule A Itegulation X. 1829, 
by declaring that it was and is not the 
intention of Regulation X. 1829 to inva- 
lidate any deed, or instrument, or docu- 
ment specified in the said Regulation or 
in the Schedules thereunto annexed, and 
on which the full stamp-duties required 
by Government have been paid, although 
tho seals and signatures of the parties 
and witnesses thereupon be not con- 
tained on one sheet or piece of paper.” 

Mr. CURRIE moved that the above 
Petition be printed. 

Agreed to. 

SUBORDINATE CRIMINAL COURT AT 
OOTACAMUND. 

Mr. ELIOTT presented the Report 
of the Select Committee on the Bill “ to 
extend Act XXV of 1855,” (to empower 
the Session Judge of Coimbatore to 
bold Sessions at Ootaeamuml on tho 
Neilghery Hills).* 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mr. PEACOCK moved the first read- 
ing of a Bill “ to provide for the ad- 
ministration of the Estate, and for the 
payment of the debts of the late Nabob 
of the Carnatic.” in doing so, he said 
the Council was aware that, by Act X 
of 1844, it was enacted “ that no writ 
or process shall at any time he sued 
forth or prosecuted against the person, 
goods, or property of His Highness the 
Nabob of the Carnatic, or of the Nabob 
Regent for tho time being, or of any 
person whose name shall be included in 
any list so published in the Gazette as 
aforesaid, and which for the time being 
shall be in force and effect for the pur- 
pose of this Act, unless such writ or 
process shall be so sued forth or prose- 
cuted with the consent of the Governor 
in Council of Fort St. George first had 
and obtained ; and that any writ or pro- 
cess which shall at any time be sued 
forth or prosecuted against the person 
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or goods or property of His said High- 
ness," “ without such consent as afore- 
said, " “ shall be utterly null and void." 
There was every reason to believe tliat 
the property left by the late Nabob of the 
Carnatic would not be sufficient to pay 
the whole of the debts due from him at 
the time of his death, and it had been 
decided that the Government should 
pay in full the amount of their several 
debts to such of the creditors as would 
consent to have them estimated, in the 
case of monies lent, according to the 
actual sums advanced, with interest at 
six per cent., and in the case of goods 
sold, according to the fair marketable 
value of the goods. It was believed that 
many of the creditors of the Nabob, 
partly ifi consequence of the exemption 
from process provided by Act I of 1844, 
and partly from other reasons, had con- 
tracted for very exorbitant rates of in- 
terest, and for prices considerably high- 
er than would have been charged to 
other purchasers. When, therefore, it 
was decided that the Government should 
pay the Nabob’s debts, it was not 
considered reasonable or just that 
they should be liable for more than 
the sums which had actually been ad- 
vanced, with interest at six per cent., 
or, where the claim was for goods sold, 
for more than the fair marketable value 
thereof. To that extent, and to that 
only, the Government were prepared to 
pay the debts of the deceased Nabob in 
full. 

Hut it was considered that it would 
be unjust to debar any creditor from 
insisting upon bis strict legal rights, if 
he wished to do so. If, for instance, a 
creditor should say : — 14 1 contracted for 
so much interest ; I am entitled to 
recover it; arid! insist upon my right:” 
well and good, let him pursue his right ; 
but in that caso, he must look to the 
assets of the deceased Nabob’s e> tnte ; 
and if they should bo insufficient to pay 
the debts in full, lie would recover only 
so much as a rateable division of the 
assets among the general body of the 
creditors would provide for his share. 
A question might be raised as to whe-* 
tlier, under Act I of 1844, an action 
could be brought by any creditors 
against the representatives of the Na- 
bob’s estate without the previous con- 
sent of Government. The Council 
were aware that the Supreme Court 

TOL. IV.— PART III. 


at Madras had decided that that Act 
was merely personal to the Nabob, and 
that it ceased to confer any exemption 
upon members of his family or house* 
hold after his death ; but very great 
doubts existed whether, if a creditor 
sued out an execution against his estate, 
he would not be suing out a writ against 
his “goods or property" within tho 
meaning of the Act ; and if so, it could 
not be done without the consent of the 
Government of Madras. Tho Bill pro- 
posed to give any creditor the power of 
instituting a suit in the nature of an 
administration suit in the Supreme 
Court of Judicature. It would also 
enable creditors to recover who were 
willing to come in and accept payment 
of their claims estimated in the equit- 
I able manner he had mentioned. It 
provided that the Government should 
appoint an Officer to be called the Re- 
eeiver of the Carnatic Property, whose 
duty it would be to collect all the as- 
sets of the estate, whether real or per- 
sonal. It gave power to any creditor to 
institute in the Supreme Court a suit- 
in the nature of an administration suit 
against such Receiver ; and the Court 
was authorized in such suit to compel 
all persons holding mortgages, or liens, 
or other security on any part of the 
property, to come in and establish their 
claims. Tho Court would take an 
account of all debts due from the Na- 
bob, and of all assets liable lor the pay- 
ment of them. A doubt might exist 
whether the East India Company was 
not entitled to all property belonging to 
the deceased Nabob in tho nature of 
State or public property ; but the East 
India Company was willing to forego 
any such claim for the benefit of the 
creditors and of the representatives of 
the Nabob, if there should* be a surplus 
after payment of the creditors. It had 
at first been supposed that the most 
expedient ^ourse would be to appoint a 
Commission to take an account of the 
debts, to collect the assets, and to pay 
the creditors ; and the Government of 
Madras had proceeded in the matter so 
far as to appoint such a Commission ; but 
it had been subsequently suggested that 
the decisions of the Commission might 
not be satisfactory to the creditors ; and 
the Government of Madras therefore 
proposed to leave it to the Supremo 
Court of Judicature at* Madras to as* 
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curtain the amount of the debts. He 
would road an extract upon this subject 
from- a Jotter which had been received 
from the Government of Madras. They 
said — 

"It lias been decided that the debts of the 
Carnatic Sircar shall be liquidated in a straight- 
forward manner, and to the full extent to 
which they are justly due. It would be deeply 
to be deplored if any opportunity that could 
be avoided were given to arouse distrust in, 
or throw discredit upon the intentions and 
acts of Government. In proposing a Com- 
mission, and nominating the Members who 
were to sit upon it, this Government believed 
that they liod suggested the most simple and 
expeditious mode of settling the affairs of the 
late l*rin?e. Furl her consideration and recent 
information have led them to change that 
opinion, and they are now disposed to concur 
with Mr. Palo that the decision of the Com- 
missioners would not be viewed with satis- 
faction.” 

Again, they say — • 

“ The Government entertain no doubt that 
the Judges of Her Majesty’s Supreme Court 
would prove a much more satisfactory tribunal 
to all parties concerned than the present Com- 
mission, or than any other that could be 
up pointed.” 

The Bill, therefore, proposed to allow 
any creditor to institute a suit in 
the Supreme Court for the admi- 
nistration of the assets of the Nabob. 
Any creditor who, on being called upon 
to prove his claim, should come in and 
sign an agreement to receive payment 
of the full amount of his debt esti- 
mated in the equitable manner which he 
(Mr. Peacock) had indicated, would have 
a right to have his claim heard and de- 
cided by the Supreme Court at once, 
without waiting for the determination 
of the administration suit ; and upon the 
Court's determining what amount was 
fairly due to him according to tlie prin- 
ciple of assessment before mentioned, 
the creditor would be entitled to recover 
such amount out of the property in the 
hands of the Receiver, or, if there should 
not be sufficient in his hand^out of the 
Public Treasury. Those creditors, if any, 
who should stand upon their strict legal 
rights, and insist upon payment of the 
whole amount of their claims, would 
wait until the determination of the 
suit. If it should turn out that the 
assets would yield only a dividend to 
the creditors generally, and that the 
creditors who had been paid in full 
under this Bill had received more than 
they would lnfve been entitled to as 

* Mr. Peacock 


their proportion of the assets had they 
prosecuted their claims, the Government 
would makegood theexcessso paid. Thus, 
if the assets should yield only ten shil- 
lings in the pound for division amongst 
the creditors, taking their claims to be 
estimated according to the contracts en- 
tered into by the Nabob, and a creditor 
should come in and say — “ I am willing 
to receive payment of my claim in 
full on the principle provided by the 
Act,” and the amount of the claim 
estimated in that mode should be equal 
to fifteen shillings in the pound, the 
creditor would receive the whole fifteen 
shillings in the pound. But that would 
be a larger amount by five shillings 
in the pound than he could have re- 
covered if lie had resorted to the estate ; 
and the Government would make good 
the extra five shillings in the pound by 
placing it in the hands of the Receiver 
for the benefit of the other creditors; 
Thus, no injustice would be done to 
the creditors who might stand upon 
their strict legal rights. They would 
be paid as far as the assets would go, but 
they could have no claim against the 
Government to pay them any thing 
beyond. 

These were the general provisions of 
the Bill ; and it appeared to him that 
the arrangement proposed was an ex- 
ceedingly fair and liberal one. He 
thought it unnecessary to enter into the 
details of the measure. The Bill would 
be publish jd for general information; 
and the creditors of the Nabob and 
others would have an opportunity of 
bringing before the Council any ob- 
| jections which they might sec against 
it. But he thought that publication 
for a month or six weeks would be suf- 
ficient for this purpose ; and therefore, 
he should probably move hereafter that 
the Bill be published for that period 
only, instead of the period of three 
months required by the Standing Orders. 
In the meantime, he should conclude by 
moving the first reading. 

The Bill was read a first time. 

u SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb. CORRIB moved the second 
reading of the Bill to “ explain Regula- 
tion XI. 1825 of the Bengal Code, and 
to prescribe rules for the settlement of 
land gained by alluvion.” 
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Mil. PEACOCK said, though he was 
not so well acquainted with the .Revenue 
system of Bengal as the Honorable 
Mover of the Bill, it yet appeared to 
him that the Bill was objectionable — 
first, because it was a declaratory Act ; 
and secondly, because it would be an 
unjust measure, and would injuriously 
affect private rights and interests. 

With respect to the first objection, 
having given the best consideration that 
he could to the question, it appeared to 
him that the Bill called upon the Coun- 
cil to declare the existing Law to be 
different from that which ho really 
thought it was, and to say that the 
conclusion to which the Sudder Board 
of Revenue had come, and the Sudder 
Court had come, on the subject, was 
wrong. He thought, however, that 
before the Legislative Council declared 
that a decision passed by the Sudder 
Court, which was the highest judicial 
tribunal of the East India Company, 
was wrong, they ought to be dearly 
satisfied that it was so. If the law, as 
the Sudder Court laid it down, required 
amendment, the Legislative Council 
might amend it; but to declare that 
the decision of the Court was wrong, 
would be to act as a Court of Appeal, 
which was not the constitutional duty 
of the Legislative Council. The Biil 
recited that — 

“Whereas Section IV Regulation XI. 1825 
of the Bengal Code contains provisions for 
determining the right of property in alluvial 
land guined by gradual accession from the recess 
of a river or of the sea, and douhts have been 
entertained as to the legal effect of certain 
words in the said Section with respect to the 
connexion of such land with the estate which it 
adjoins, and to the conditions under which it. 
is to be assessed for the Government Revenue ; 
and whereas it is expedient that such doubts 
should be removed; it is deu lured and en- 
acted as follows.’ * 

It then proceeded to declare, not that 
the law should be altered for the fu- 
ture, but what the scope and object of 
Section IV of Regulation XI. 1825 
were. It said — 

“ The object and scope of Regulation XI.' 
1825 of the Bengal Code is merely to lay down 
rules for determining the right of property in 
alluvial land ; and the declaration in Section 
IV of the said Regulation, tlnit ‘ when land 
may be gained by graduul accession, whether 
from the recess of a river or of the sea, it sliull 
be considered an increment to the tenure of 


the person to whose land or estate it is thus 
annexed,’ and any other words in the said 
Section, shall not be understood as making the 
right of property in the said land inseparable 
from the right of property in the estate which 
it adjoins, nor as requiring that, in the assess^ 
ment of the public Revenue upon the said 
land, it should be treated as if it were insepa- 
rable from such estate.” 

He apprehended that Regulation XI. 
1825 was really, in effect, a declaratory 
Act, because it had been decided, long 
before that Regulation was passed, that 
gradual accretions became part of the 
estate to which they attached them- 
selves. The Board of Revenue, in their 
letter to the Government of Bengal on 
this subject, said — 

“Inthecnscs noted in the margin” (that 
was to say, cases decided by tbo Sudder Court 
so for back as the years 1811 and 1819), “ the 
Court recognized the principle that lands 
gained by the gradual retirement of a river 
were the lawful accession of the estnto to 
which they were so annexed ; and in the 
latter of the two, the principle is referred to 
as one then ‘ established .’ There does not 
appear to have been any case published from 
1811 to the end of 1819 bearing upon the 
point. 

" In 1819, the Legislature first alluded to 
churs ; and in Clause 2 Section III Regula- 
tion 1 1 of that year it is enacted that churs 
which had formed since the period of the 
decennial settlement were liable to assessment. 
Nothing, however, was then said about the 
parties entitled to these churs.” 

Then came Regulation XI. 1825, 
Clause 1 Section IV of which was worded 
thus — 

* s When land may be gained by gradual ac- 
cession , whether from the recess of a river or 
of the sea, it shall be considered an increment 
to the tenure of the person to whose land or 
est.ite it is thus annexed, whether such laud or 
estate be held immediately from Government 
by a Zemindar or other superior landholder, 
or us a subordinate tenure by nny description 
of under-tenant whatever. Provided that the 
increment of land thus obtained shull not en- 
title the person in possession of the estate or 
tenure to which the land may bo uuncxcd, to 
a right of property or permanent interest 
therein beyond that possessed by him in the 
estate or tenure to which the land may be an- 
nexed, and shall notin any case be understood 
to exempt the holder of it from the payment 
to Government of any assessment for the 
Public Revenue to which it may be liable 
under the. provisions of Regulation II. 1819, 
or of any other Regulation in force.” 

Now, the question was, whether, when 
an alluyion took place, and the original 
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estate which adjoined was thereby in- 
creased, the alluvion became an incre- 
ment to the parent estate, or was so far 
a separate estate that the zemindar was 
entitled, without the consent of Govern- 
ment, to have it separately assessed, so 
that the increment could never be made 
responsible for the revenue assessed on 
the parent estate. If it was a separate 
estate, and not liable to be sold in the 
event of the non-payment of the revenue 
assessed on the parent estate, this diffi- 
culty would arise. An estate might be 
granted on the banks of a liver, and its 
value might greatly depend on its having 
a river frontage ; but if an alluvion took 
place, and such alluvion was to be treat- 
ed entirely as a separate estate, then 
the parent estate, which had a frontage 
on the river, would be entirely cut off 
from that frontage, and its value might 
consequently be materially diminished. 
There were many estates having wharves 
on the banks of rivers. If an alluvion 
accrued to any of them, and were not 
to be subject to the same tenure as that 
under which the parent estate was held, 
the wharf on the parent estate would 
become valueless, for there would be an 
estate intervening between it and the 
river. Suppose that, an accretion took 
place, and that, previously to the assess- 
ment of the increment, the revenue of 
the parent estate fell into arrear. Was 
it to be said that the parent estate 
could alone be sold for the non-payment 
of the revenue, and that the zemindar 
might hold tho increment, and insist 
upon having it assessed as a separate 
estate ? 

If so, the Government might have to 
sell the parent estate at a very greatly 
deteriorated value, for it might be cut 
oft* from its frontage on the river. He 
(Mr. Peacock) contended that in such 
a ca«o the increment became a portion 
of the original estate, and was liable to 
he sold as part of that estate for the 
arrears of Revenue. Now, if the incre- 
ment ever became a portion of the pa- 
rent estate and was even liable for the 
revenue of that estate, the Zemindar 
could not possibly have the right, which 
this Hill proposed to give him even with- 
out the cousont of the Revenue officers, 
to have it assessed as a separate estate 
and discharged from such liability. 

If the Zemindar should be willing to 
have the increment assessed as part of 
rwcock 
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his estate, the existing Law would enable 
him to do so. The revenue of the estate 
would then be increased, and the incre- 
ment as well as the parent estate would 
he liable for the payment of such revenue. 
If, however, the Zemincbir should object 
to have the increment assessed as part 
of liis estate, the existing law would 
not compel him to do so. He might 
say — “ I had rather not incorporate the 
revenue of the new land with the revenue 
of the old estate, because if the increased 
revenue be not paid, the whole estate 
will he sold and it would be unjust 
to compel him, to accept that risk. 
According to the decisions of the Sud- 
der Court, the existing law would not 
compel him to do so. He would be at 
liberty to refuse ; and then the incre- 
ment would be let out on farming lease, 
and a malikhana would be reserved to 
him. In that case the increment could 
not he sold away from the parent estate 
for the arrears due in respect of the in- 
crement. 

But there was another view to which 
he would direct attention. Clause I Sec- 
tion IV of Regulation XI. 1825 declared 
that the increment should be held by 
the same tenure as the parent estate. 
The words of the Clause were — 

“When land may be gained by gradual ac- 
cession, whether from i lie recess of a river or 
of the sea, it shall be considered an increment 
to the tenure of the person to whoso land or 
estate it is thus annexed, whether such land or 
estate be held immediately from Government 
by a Zemindar or other superior landholder, or 
as a subordinate tenure bj any description of 
under- tenant whatever.” 

Suppose that a Zemindar should 
grant out a putnee tnlook to be held at 
a fixed rent in perpetuity h} r the lessee 
and his heirs for ever — that an alluvion 
should take place — and that the putnee 
talookdar should fail to pay his i cut to 
the Zemindar, thus rendering his tenure 
liable to sale. It was clear that tho 
Zemindar would have a right to sell the 
alluvion as well as the original estate 
granted out by him, because the alluvion 
became an increment to that estate. 
•Now, if the Zemindar could sell both 
the increment and the parent estate for 
arrears of rent due by his putneedar to 
him, why should not the Government 
have a similar right of selling the incre- 
ment as well as the parent estate for 
arrears of. revenue due from the Zemin- 
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dar ? Was not the increment just as 
much liable to Government for arrears 
of revenue payable by the Zemindar, as 
it was to the Zemindar for arrears of 
rent payable to him by the pubnee 
talookdar P But in addition to the in- 
jury which might be done to Govern- 
ment by giving the Zemindar a right to 
have the increment assessed as a se- 
parate estate without the consent of the 
revenue officers, thus depreciating the 
value of the security which the Govern- 
ment had for its revenue, it -appeared to 
him that the Council might very much 
injure the interests of putneedars and the 
holders of other under-tenures, if they 
allowed the Zemindar to have the incre- 
ment to his estate assessed as a separate 
estate. The putnee talook might origi- 
nally have a frontage on the river: the 
increment might intervene between the 
whole of the talook and the river. But 
if the increment could without the con- 
sent of the talookdar be converted into 
a separate estate and he regarded and 
treated as in all respects separate from 
and independent of the original estate, 
it might he sold away from the original 
estate for the non-payment of the reve- 
nue separately assessed upon it, and the 
talookdar might ho altogether deprived 
of his river-frontage. * What would the 
effect be with respect to estates such as 
those on the banks of the Mutluh river, 
the value of which depended upon their 
abutting on the river ; or estates such as 
those on the Strand Road, the value of 
which depended upon their having a 
frontage on the river P Mr. Beaufort, the 
Legal Remembrancer, said in paragraph 
10 of his Letter to the Government of 
Bengal, “ one of the conditions of a set- 
tlement is that the land is hypothecated 
for the revenue assessed upon it.” But, 
under this decree of the Sudder Court, 
it seems that the eliur is also hypothe- 
cated for the revenue of the parent es- 
tate; and it follows that the latter is 
also hypothecated for the revenue of 
the former. Now, it appeared to him 
(Mr. Peacock) that Mr. Beaufort was 
correct in saying that the land was hy- 
pothecated for the revenue assessed* 
upon it. He thought that anymore- 
ment by alluvion was also hypothecated 
for the revenue of the parent estate ; but 
be failed to perceive bow it followed 
that the parent estate would he hypothe- 
cated for the revenue of the increment, 


unless the Zemindar should consent to 
the terms of a settlement by which the 
parent estate and the increment should 
be considered as one entire estate charg- 
ed with the aggregate increased jumraa. 
If the Zemindar consented to have the 
increment made a part of the original 
estate, and the whole estate including the 
increment made liable for an increased 
jumma, there would l>c no hardship 
upon him, because he would be a consent- 
ing party. But if lie refused to make the 
increment a part of the original estate, 
and the increment was let out on a farm- 
ing lease, subject to a malikana allow- 
ance, the original estate would not be- 
come responsible for that malikana 
allowance, or for the Government reve- 
nue assessed upon the increment. It 
would not, therefore, be hypothecated 
for the Government revenue. Then, 
again, if the Zemindar consented to make 
the increment part of the parent estate, 
no damage would be done to the putnee 
talookdar, because the putnee talookdar 
would remain in possession, not only of 
the parent estate, but also of the in- 
crement. The Sudder Court, in the 
judgment which formed one of the an- 
nexures to the Bill, said — 

“ The right of Government to assess the 
increment is reserved by t-lic same Clause 
(Clause 1 Section IV Regulation XI. 1825) ; 
and by Section Y Regulation VII. of 1822, 
if the proprietor of the estate refuses to engago 
for the mehal at the rate of assessment fixed 
by the revenue authorities, and it consequently 
remains in their hands, or is funned by thorn, 
ho is entitled to receive from them an allow- 
ance of malikana, in other words, a percentage 
on the rent of the mehal representing or as- 
sumed to represent the net profit resulting to 
the proprietor after the payment of the Co- 
vernment revenue and certain customary de- 
ductions for the expenses of collection, risk of 
loss, &c.” 

It appeared to him that that judgment 
of the Sudder Court composed of Mr. 
Trevor, Mr, Sarnuells, and Mr. Money 
— gentlemen of great knowledge and ex- 
perience — followed the decisions which 
had been passed upon the subject up to 
the year 1838, when the Circular Order 
was issued to which reference was made 
in the annexure. In his opinion that 
judgment was well-considered, sound, and 
correct. He thought that the Council 
ought not to be asked to declare in 
effect that it was wrong. If the Coun- 
cil should by a legislative enactment de- 
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claro it to be erroneous, might not the 
parties to the suit apply for a review of 
judgment ? They might say — “ the Le- 
gislative Council, placing themselves in 
the position of an appellate Court, have 
pronounced that judgment to be founded 
upon an erroneous construction of the 
law ; and we apply to you to correct that 
judgment, and to decide upon our rights, 
not according to the construction which 
you put upon the meaning of Regulation 
XI. 1825, but according to the con- 
struction which the Legislature has de- 
clared that the enactment ought to have 
received.” Then, again, there might be 
cases of appeal at this moment depend- 
ing on this very construction of Regula- 
tion XL 1825. Were the Legislative 
Council to influence the result of those 
cases, by declaring that the intention of 
the Legislature of 1825, in passing Re- 
gulation XI of that year, was not that 
which the Sudder Court reading the Re- 
gulation had decided it to be P Regula- 
tion XI. 1825 spoke for itself ; and the 
proper tribunal for determining its mean- 
ing was the Sudder Court, and not the 
Legislative Council. The Legislative 
Council did not sit to declare the 
meaning of laws. They could judge 
of the meaning of a law passed in 
1825 only from its wording. The 
Sudder Court had the same means 
ns they of judging of the intention of 
the Legislature of that day; and they 
had moreover the benefit of mature 
experience and, what this Council certain- 
ly had not, the advantage of hearing 
the question fully argued on both sides. 
As a general principle, he thought 
that laws declaratory of the meaning of 
former laws were not expedient, especial- 
ly after the Courts of Justice had put a 
different construction upon the laws to 
be interpreted. In this case, the Sud- 
der Board of Revenue and the Sudder 
Court thought one way ; the Lieutenant- 
Governor, the Legal Remembrancer, 
and the Honorable Mover of this Bill 
thought another. The opinion of these 
three gentlemen was against the opinion 
of the Sudder Court ; but that was no 
sufficient reason for asking the Legisla- 
tive Council to declare that the opinion 
of the former was the correct one. 
Which was the constituted tribunal for 
determining the meaning of Acts ? He 
had no hesitation in saying that the 
Sudder Court ftas the proper tribunal 
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for determining the meaning of the Re- 
gulation in question, and he did not think 
that it was the part of the Legislative 
Council to declare in effect that the con- 
struction put by a Court of Justice upon 
a particular law was erroneous. He 
thought that the decisions of the Sudder 
Court were entitled to as much respect 
as the decisions of the Supreme Court ; 
and he did not believe that, if the 
Supreme Court had put a construction 
upon an Act of Parliament or of the 
local Legislature from which particular 
Members of this Council might dissent, 
that any M ember of the Council, except 
under some very extraordinary circum- 
stance, would propose to declare that 
the meaning of the Act was different 
from that which the Court had held it 
to be. 

It might be said that the declaratory 
parts of the Bill might be struck out, 
and the Bill be left so as only to enact 
what the law should be in future. If 
the law required amendment, he was pre- 
pared to amend it ; but speaking with 
great deference, he did not see that any 
inconvenience could result from the 
law as it stood ; on the contrary, he 
thought that, if the law were altered as 
proposed, not only might the Govern- 
ment be deprived of a security for its 
revenue which it now had in the case 
of estates abutting upon rivers, but 
very great injustice might be done to 
private individuals who were not before 
the Council. The Bill provided that — 

“ If it be so agreed on between the Revenue 
authorities and the proprietors, the land gained 
by alluvion may be united . with the estate 
which it adjoins ; and in such case the Revenue 
assessed upon tho alluviul land shall be added 
to tho jununa of the original estate, and a new 
engagement shall bo executed for the payment 
of the aggregate amount.” 

That was the case at present. If the 
zemindar agreed, the alluvion might be 
assessed as part of the parent estate, and 
there was no hardship upon him, because 
he was a consenting party ; and there 
was no injury to the putnee tulookdar or 
the holder of any other under-tenure, 
because he would remain in possession 
of b^t the parent estate and the iucre- 
men™I3ut the new part of the proposed 
law was contained in the following 
words : — 

** In cases in which such union is not agreed 
on, *the alluvial laud shall bo assessed and 
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settled as a separate estate with a v separate 
jumma." 

He did not see any sufficient reason 
for saying that, where the Zemindar did 
not agree to the union of the increment 
with the parent estate, the increment 
should be assessed and settled as a se- 
parate estate without the consent of 
Government or of the holders of under- 
tenures. At present, if the proprietor 
of the estate did not consent to the 
union, the increment was let out on a 
lease under Regulation VI 1. 1822, a mali- 
kana allowance being reserved to him ; 
but it remained part of the original 
estate, and could not be sold separately 
for arrears of revenue — so that the ori- 
ginal estate, the value of which might 
depend on its having a frontage on the 
river, could never be cut off from that 
frontage. This certainly seemed to him 
a just and sound principle. 

But the proposed Bill having given 
the Zemindar a right to have the incre- 
ment assessed as a separate estate with 
a separate jumma, proceeded to declare 
that thenceforward it “ shall be regard- 
ed and treated as in all respects separate 
from and independent of the original 
estate.” 

If the revenue so assessed should fall 
into arrear, the alluvion would be sold 
as a separate estate, and would be taken 
by the purchaser as such. Then, what 
became of the river frontage of the 
putnee talookdar P He thought, it 
would be doubtful whether the putnee ta- 
lookdar, even if he deposited the amount 
of arrear due to prevent the sale of the 
alluvion, would be entitled to recover it 
from the Zemindar, because the Bill de- 
clared that the alluvion should in all 
respects be treated and regarded as se- 
parate from and independent of the 
original estate. Section IX of the Sale 
Law of 1841 said, with respect to de- 
posits made by any person not a pro- 
prietor of the estate in arrear, — 

“if the party depositing, whoso money shall 
have been credited as aforesaid, shall prove 
before a competent Civil Court that the 
deposit was made in order to protect an interest 
of the said party which would have been eu- 
dangered or damaged by the sale of th^^atc, 
he shall be entitled to recover the amfflmt of 
the deposit, with interest, from the proprietors 
of the said estate.*' 

At present the interest of the talook- 
dar depended upon its being an increment 
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to the estate, whereas the Bill declared 
that it was to be regarded in all reapecta 
as separate from and independent of it. 
By the declaration of this Bill, there- 
fore, that which, by the Common Law, 
by the Civil Law, by the decisions of 
the Sudder Court, was a part of the 
original estate, and an increment to it, 
might be severed for ever lVom the ori- 
ginal estate and treated as in all respects 
separate from and independent of it. 
The Honorable Mover of the Bill gave no 
sufficient reason in his Statement of 
objects and reasons to shew that such 
an alteration of the law was necessary. 
The Board of Revenue, in their letter 
to the Government of Bengal, express- 
ed their opinion that, whether regard be 
had to the law or to expediency, there 
was no sufficient reason for deviating 
from the instructions laid down in the 
Circular Orders of 1833 and 1838, by 
which they proposed that in future the 
Revenue authorities should be guided 
in the assessment and settlement of 
churs. 

They said — 

“ Whether, therefore, regard be bad to the 
law or to expediency, the Board are of opinion 
that there is no sufficient reason for deviating 
from the instructions regarding the settlement 
of alluvial increments laid down in the Circu- 
lar Orders of 1833 and 1838, by which in fu. 
ture they proposo that the Revenue authorities 
be guided in the assessment and settlement of 
churs.” 

The Circulars of 1833 and 1838 were 
in accordance with the principle laid 
down by the Sudcler Court. 

The Board of Revenue, therefore, did 
not see any necessity for the proposed 
change in the law, and said expressly 
that they did not require it. Then, 
why should it be made? Was there 
any sufficient reason given for it ? It 
was true be had the opinion of the Le- 
gal Remembrancer ? Was this Coun- 
cil to act on that opinion as over-ruling 
the Judgment of the Sudder Court upon 
a point of law, and the opinion of the 
Board of Revenue upon a point of expe- 
diency in a matter of Revenue ? It ap- 
peared to him that the opinion was 
not correct ; and lie, for his own part, 
was not prepared to act upon it. He 
thought that, in making the change, the 
Council might be doing injustice to 
the interests of persons not before them, 
and would not be treating with proper 
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respect the opinion of the learned Judges 
of the Suddcr Court who- had decided 
the question upon a different principle, 
—a principle which had been declared in 
former decisions and acted upon up to 
the year 1841. For these reasons ho 
should feel it to be his duty to vote 
against the second reading of the Hill. 

Me. CURRIE said, he rose with 
great deference to endeavor to answer 
vdmt had been advanced against the 
Bill by the Honorable and earned Mem- 
ber. The Honorable and learned Mem- 
ber objected to the Bill — first, because it 
was a declaratory Act ; and secondly, 
because it was unjust. He had stated 
some general objections to declaratory 
legislation, which he (Mr. Currie) did 
not pretend to contest ; but still, it was 
the fact that declaratory Acts were 
very frequently passed ; and when the 
decisions of judicial Courts rendered it 
necessary, in the opinion of the Legis- 
lature, to change the practice which 
they laid down, the Legislature might 
make the change, either by altering the 
existing law, or, if they thought the 
construction of the Courts not to be in 
accordance with the proper interpreta- 
tion of the law, by declaring what its 
meaning really was. It appeared to 
him that the Legislature which passed 
an Act was, in the la«t resort, the pro- 
per authority for determining its mean- 
ing. He thought that he could not 
well have framed this Bill except as a 
declaratory enactment. Still, it was 
not, perhaps, absolutely necessary that 
it should be declaratory ; and if the Bill 
were allowed to be read a second time, 
and the Select Committee to whom it 
might be referred should be of opinion 
that it might be altered so as to attain 
the ends desired in another form, he 
should have no objection to such alter- 
ation being made. 

But the Honorable and learned Mem- 
ber had further said that he considered 
the Bill opposed to the right interpreta- 
tion of the law. From that view ho 
must entirely dissent. 

(Mu. CURRIE here read Section I 
of the Bill.) 

The object and scope of a Regulation 
were to be found in its Title and Pream- 
ble. The Title of Regulation XI. 1825 
described it as — 

“ A Regulation for declaring tho rules to be 
observed in determining claims to lands gained 
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by alluvion, or by dereliction of a river, or the 
sea.” 

The Preamble declared that — 

“ The lands gained from tlic rivers or sea by 
the means above mentioned,” (t hat was by 
alluvion or dereliction) “are a frequent source 
of contention and affray; and, although the 
law and custom of tlie country havo estab- 
lished rules applicable to such cases, these 
rules not being generally known, the Courts of 
Justice havo sometimes found it difficult to 
determine the rights of litigant parties claim- 
ing Churs or other lands gained in the manner 
above described.” 

Therefore — 

“ the Governor General in Council has 
deemed it proper to enact the following rules 
for the genoral information of individuals, as 
well as for the guidance of tlie Courts of Judi- 
cature.” 

The object of tho Regulation, there- 
fore, was to prevent a recurrence of 
violent affrays in consequence of oppos- 
ing claimants taking possession of new 
alluvial formations, and to provide fixed 
rules by which all questions relating to 
the proprietary right in the formations 
might be determined. In order to the 
determination of these questions, the 
Regulation declared that land “ gained 
by gradual accession, whether from tlie 
recess of a river or of the sea,” “shall 
be considered an increment to the tenure 
of the person to whose land or estate 
it is thus annexed, whether such land 
or • estate be held immediately from 
Government by a Zemindar or other 
superior landholder, or as a subordinate 
tenure by any description of under- 
tenant whatever and that the right 
of property in it should correspond pre- 
cisely with the right of property pos- 
sessed in tlie estate to which it had 
accreted. Surely, tho object of such ail 
enactment was to declaie who was the 
rightful proprietor at the time the allu- 
vion formed, or at the time it became 
valuable. The Regulation did not de- 
clare that the new land should be for 
all future time inseparable from the 
estate which it adjoined. The law of 
theJPermancnt Settlement gave the pro- 
pri®T of an estate free liberty to dis- 
pose of any part of it ; and the purcha- 
ser, by application to the Collector, 
might obtain an apportionment of the 
junnna, and hold his purchase as a sepa- 
rate estate. Why might not the same 
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tiling bo done with the alluvial lan 
supposing it to be the eifect of Regula- 
tion XI. 1825 to make it a part of tli 
old estate ? Why might not the pro 
prietor dispose of his proprietary rights 
and if the Collector had assessed tin 
new land with a separate jumma, why 
was not the purchaser to hold it as a se 
parate estate ? The Honorable and learn- 
ed Member had said that the value o: 
an estate might depend on its river 
frontage ; and that, if ap alluvial forma 
tion between the estate and the river 
were settled separately, the value of the 
estate would be depreciated. Out the 
alluvion could not be settled separately 
except witli the concurrence of the pro- 
prietor himself. It could not be trans- 
ferred to another person, except by some 
act of his ; and in such case, even 
though the separation or transfer depre- 
ciated the valuo of the old estate, there 
appeared to be no reason why any one 
else should interfere. In support of the 
view which lie took of this point, the 
Honorable and learned Member had put 
the case of a putneedar holding a put- 
nee talook in a settled estate, to which 
some new land had accreted. The Honor- 
able and learned Member had said that 
the putneedar would be endamaged, if 
the alluvial land between his talook and 
the river were settled as a separate 
estate. But he must remember that 
the Bill did not in any way interfere 
with the provisions of Regulation XL 
1 825 ; and Clause 1 Section IV of that 
Regulation provided that the new land 
“ shall be considered an increment to 
the tenure of the person to whose land 
or estate it is thus annexed, whether 
such land or estate be held immediately 
from Government by a Zemindar or 
other superior landholder, or as a su- 
bordinate tenure by any description of 
under-tenant whatever.” 

Of course, then, if the land to which 
the alluvion accreted was held in put- 
nee, the putneedar would have a right 
to extend his putnee tenure over the 
accretion also; and, if the accretion 
were settled as a separate estate, he 
would be a putneedar in the new^gtato 
precisely in the same manner as R was 
in the old. That was unquestionably 
the case. Under Regulation VII. 1822, 
it was the duty of the Collector, in 
making a settlement, to take cognizance 
of- all the claims of under-tenants ; and 
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in taking an engagement from the pro- 
prietor for the payment of the Govern- 
ment revenue, lie would provide at the 
same time for the legal rights of tho 
Putneedar. 

So much as to the right of property 
in the alluvion being inseparable from 
the right of property in the estate 
which it adjoined. 

Then Section I of the Bill provided 
that nothing contained in Section IV of 
Regulation XI. 1825 should be under- 
stood as requiring that, in the assess- 
ment of revenue, the alluvion should bo 
treated as inseparable from the old es- 
tate. Regulation XI. 1825 contained 
no provision whatever as to tho mode 
of assessing the new land. It loft that 
to other laws. It said expressly that 
the right to the land “ shall not in any 
ease be understood to exempt the 
holder of it from the payment to Go- 
vernment of any* assessment for the 
public Revenue, to which it may he 
liable under tho provisions of Regulation 
II. 1819, or of any other Regulation in 
force.” Now Regulation II. 18 19, Clause 
2, Section III, said — 

M Tho foregoing principles shall be deemed 
applicable, not only to tracts of land such as 
are described to have been brought into cul- 
tivation in tho Sundcrbuns, but to all churn 
and islands formed sinco the period of tho 
decennial settlement, and generally to all lands 
gained by alluvion or dereliction since that 
period, whether from an introcession of the 
sea, un alteration in the course of rivers, or 
the gradual accession of soil on their banks.’* 

The principles referred to were that 

“ all lands which, at the period of the 
decennial settlement, were not included within 
lie limits of any pergunnah, mouza, or other 
divisions of estates for which a distinct settle- 
lent may have been made sinco tho period 
above referred to, nor lands held free of assess- 
ment under a valid and legal title of the nature 
ipocified in Regulations XIX and XXXVII. 
L793, and in the corresponding Regulations 
lubsoquently enacted, are and shall be consi- 
dered liable to assessment, in the same manner 
as other unsettled mehals .** 

So that the letter of the law cer- 
tainly authorized the settlement of allu- 
ial lands as separate estates — that was 
to say, in the same mode as all other un- 
settled mehals. 

It appeared to him, therefore, that 
he declaration in Section I of the Bill, 
•olh as to the right of property not 
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being inseparable, and as to tbe mode of 
settlement, was entirely in consonance 
with the law. 

The Honorable and learned Member 
had said that the late judgment of the 
Sudder Court followed the decisions of 
the Courts from time immemorial. He 
(Mr. Currie) was not aware of any de- 
cisions on the subject other than those 
quoted by the Board of Revenue, and 
they only went to declare, in accordance 
with the rules subsequently laid down 
in Regulation XI. 1825, that the right 
of property in alluvial land was vested 
in the proprietor of the estate to which 
the land was annexed. Upon this point 
there was no question : the Bill did not 
in any way interfere with those rules. 
He did not wish to discuss the late 
judgment of the Sudder Court, nor to 
say more respecting it than was abso- 
lutely necessary for the elucidation of 
the question. That -judgment seemed 
to hold that an alluvion, if the Zemin- 
dar would not agree to consolidate it 
with the original estate to which it had 
accrued, might be let out in farm, re- 
serving to the Zemindar a malikana 
allowance ; and that, when it was so let 
out, it necessarily followed the fortunes 
of the original estate. That was the 
point on which the judgment appeared 
to him to be open to question. 

With respect to the Revenue Laws, it 
was precisely the same thing whether 
an alluvion were separately assessed and 
let out in farm, or whether it were sepa- 
rately settled with the proprietor ; in cither 
case, it became a separate estate. The 
general principle was that every estate 
was responsible for the revenue assessed 
upon it. If an estate fell into arrear, it 
could be sold; but no second estate 
belonging to the same proprietor could 
bo sold simultaneously for that arrear. 
Yet, that was what the judgment of the 
Sudder Court would seem to affirm ; for 
it laid down that the sale of the old 
estate for arrears of revenue carried with 
it the proprietary right in the alluvial 
land, although that land was entered in 
the Collector's rent-roll as a separate 
estate. 

The judgment of the Sudder Court 
seemed to imply that malikana was 
paid to the proprietors of the alluvial 
land, because they were the proprietors 
of the old estatq, But that was not the 
case. , Malikana was paid to them be- 
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cause they were the proprietors of the 
Chur, and not because they were the 
proprietors of the old estate. The right 
to the Chur was indeed derived from the 
right to the parent estate ; but that did 
not make the one inseparable from the 
other. 

Then, with respect to the point of in- 
justice. The Honorable and learned 
Member had referred to the Circular Or- 
der issued in 1838, and the opinion given 
by the present Board of Revenue re- 
specting it. It so happened that he himself 
was Secretary to the Board of Revenue 
in 1838, and that he had himself written 
the Circular Order in question. He, 
therefore, was well acquainted with all 
the circumstances of the case. The Hon- 
orable and learned Member had omitted 
to notice that there was a later Circular 
Order issued on this subject — a Circular 
Orderofl841, which has also been written 
by him (Mr. Currie). It had been found 
that the Order of 1838 was not only 
contrary to what bad been the general 
practice of the Revenue Officers, hut 
that it involved great practical diffi- 
culties ; and, therefore, by the Order of 
1841, the rule enjoined in it was discon- 
tinued, and the Revenue Authorities 
were instructed, whenever the zemindar 
objected to consolidate the alluvial land 
with his settled estate, to offer him a 
separate settlement of the alluvial land. 
That practice had continued, without 
intermission, up to the present time. 
Consequently, this Bill, in prescribing 
the course to be followed in the settle- 
ment of alluvial lands, was' merely de- 
claratory of what was the actual practice 
at the present time. '1 he whole of the 
correspondence in the annexure arose 
out of a proposal by the Board of Re- 
venue to the Lieutenant-Governor to 
rescind the Circular Order of 1841, and 
to discontinue the established practice. 
The Lieutenant-Governor, for the reasons 
given in Mr. Young's letter, had de- 
clined to give his assent to that proposal. 

He thought he had already shewn 
that in the case of a Putneedar, to which 
the Honorable and learned Member had 
espech|ly alluded, injustice could not 
occui^since the right of the Putneedar 
extended to the ehur as well as to the 
parent estate. And with respect to pro- 
prietors, there could not be a doubt that 
to change the present practice, would be 
to subject them to very great hardship ; 



141 Settlement of Alluvial [Mabcil 27, 1858.] Lands ( Bengal) Bill . 142 


because they, whom the law declared 
to be the owners of the land, would, in 
a vast majority of cases, be shut out 
from engaging for it ; for it would very 
rarely happen that a proprietor would 
be willing to give his settled estate as a 
security for the revenue assessed upon 
a formation which might be washed 
away the next year. And there were 
other reasons, in the peculiar character 
of alluvial formations in Bengal, why they 
should be treated as separate estates. At 
the mouth of the Megna, for instance, 
enormous churs frequently formed in the 
course of a few years. Churs might 
attach themselves to the mainland ten 
or twenty times the size of the adjoin- 
ing estates, and only a small proportion 
of the whole extent might be under 
cultivation at the time of the assessment. 
This point was noticed in Mr. Young’s 
letter, in paragraph 9, which said — 

“ As regards expediency, the Lieutenant- 
Governor cannot but think that the Circular 
Order of 1841 must in practice operate with 
more fairness and advantage to all partios than 
that of 1838 would do — to say nothing of the 
difficulties adverted to in the Sudder Board’s 
letter of tho 16th June 1841, as arising out of 
* the theory of holding tho original estate and 
the increments to be a single property.’ ” 

(Ho would remark by tho way that 
tho difficulties hero alluded to had ac- 
tually occurred in the case decided by 
the Sudder Court. The sale of an old 
estate for an arrear which had accrued 
upon it had been held to convey the 
proprietary right, not only in that estate 
which was sold, but also in the now 
land which was not sold. If the Re- 
venue Authorities had intended to sell 
the alluvion with the parent estate, they 
ought to have stated that intention in 
their proceedings. But there was no 
mention of it whatever in them.) 

Mr. Young’s letter went on to say — 

“ It is evident that to force a permanent 
settlement, on either the Government or tho 
Zemindar, of lands of which the capabilities 
are. altogether unknown, is always liable to 
operate injuriously to oitlior one or the other. 
As regards tho Government on the one hand, 
take tire case, which will frequently happen, of 
an accretion to an estate of several mires of 
new c burs, of which, at the time of assessment, 
only a few biggahs are under cultivation. 
How is it possible that a fair permanent set- 
tlement should be mado in such a case P and 
yet the Circular of 1838 would require that 
the jumma of the accrctiou shall be added to, 


and included in, the Zemindar's original 
tahood. Again, take the numerous oases, espe- 
cially in some of the Behar Districts, in which 
land is formed, washed away, and ro-fomied 
almost periodically — is it* to be expected 
that a Zemindar would choose to peril hie 
estate (or subject himself to the risk of heavy 
loss) by doubling up with it so fleeting a 
ossession P and, m default of his doing what 
o cannot be expected to do, is it just to 
refuse him the settlement when the law gives 
him the proprietary right P" 

It appeared to him, therefore, that the 
objection to the Bill on the .score of in- 
justice, had no valid foundation. 

In conclusion, he would only repeat 
with regard to the objection that the 
Bill was a declaratory law, that he 
would willingly consent to its being al- 
tered in this respect, if the Select Com- 
mittee to whom it might be referred 
should consider it expedient to do so. 
But he trusted that the Council would 
not refuse to allow the Bill to be read a 
second time. 

Mb. GRANT said, he should move 
as an amendment that this debate be 
adjourned until the next Meeting of the 
Council. Very important questions had 
been raised in it. He did not propose 
to enter into them to-day. If his Motion 
were carried, he might perhaps address 
the Council upon them next Saturday ; 
but he wished now only to state his 
reasons for moving an adjournment of 
the debate. 

As he had said, the questions raised 
were very important. The first was the 
general question of the propriety of this 
Council passingdeclaratory Acts. He did 
not understand the Honorable and learn- 
ed Member opposite (Mr. Peacock) to 
have gone the length of contending that 
the Council had not the power of passing 
purely declaratory Acts ; but the Honor- 
able and learned Member had said — and 
what he had said was worthy of all 
consideration — that there were grave 
objections to the Couucii passing decla- 
ratory Acts, except upon very rare 
and extraordinary occasions. For his 
own part, there was a slight doubt iu 
his mind, and he believed that such a 
doubt had occurred to others much more 
conversant with such questions than 
himself, as to the power of the Council 
to pass a purely declaratory Act. The 
Council could not proceed iu this mat- 
ter on the analogy of the British Parlia- 
ment, which had unquestionably tho 
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power to pass declaratory Acts, and 
exercised that power ; but the British 
Parliament was, not only a Legislature, 
but a Legislature from its own inherent 
powers, and included within itself the 
highest Court of Justice in the King- 
dom. This Council was not a Legisla- 
ture from its own inherent powers, and 
was in no sense concerned with the ad- 
ministration of J ustice. The question, 
whether it had authority to pass de- 
claratory Acts, had never been raised be- 
fore in this Council. It was one of very 
great importance, and ought to be fully 
discussed, as well as the question which 
had been raised by the Honorable and 
learned Member, of the propriety of the 
Council passing a declaratory Act, ex- 
cept upon very extraordinary occasions. 
Tp-day, unfortunately, the Council was 
deprived of two-thirds of its legul Mem- 
bers. Both the learned Judges of the 
Supreme Court who sat iu it, were un- 
avoidably absent, lie thought, there- 
fore, that the Council would take a pro- 
per courso in postponing the further 
consideration of this question, in order 
that it might give a deliberate opinion 
upon it when it was a little stronger in 
its legal Members. 

The second question raised — the ques- 
tion of ltevenue law — was in itself 
likewise a very important one. He 
would say at once that, having read the 
papers annexed to the Bill, and given 
some slight consideration to the subject, 
his own opinion at present agreed with 
that held by the Lieutenant-Governor 
of Bengal, bis Legal ltcincmbranccr, 
and the Honorable Mover of the Bill. 
But, at the same time, the Honorable 
and learned Member opposite (Mr. 
Peacock) had brought forward ar- 
guments on the other side which, like 
nil arguments advanced by him on such 
questions, were worthy of all candid, 
lull, and deliberate consideration ; and 
ho \va3 anxious to give them such con- 
sideration. He should be glad, for this 
reason also, if the debate were adjourned. 
The Honorable' and learned Member 
opposite had said that, even if the Bill 
were amended so as not to be declara- 
tory, it would be open to the objection 
that it would injuriously affect private 
interests, and had mentioned as an exam- 
ple the case of putnee talookdars. He 
(Mr^Grant) did not himself, as he then 
un^rstood the point, see that it would 


do so. Tt rather appeared to him that 
it would leave putnee talookdars, under 
the supposed circumstances, in precisely 
the same position in which, in practice, 
they now were. They would be the 
holders of one putnee talook, part of 
which is in one assessed estate, and part 
in another. This is not an unfavorable 
position to be in. On the other hand, 
if the Council should reject this Bill, 
and give its sanction— which, by the 
rejection, it virtually would do — to the 
decision at which certain able Judges of 
the Sudder Court had arrived, it would 
injuriously affect the interests of Zemin- 
dars. For Zemindars can now, when 
alluvion grows upon their lands, engage 
for the revenue of the new soil, paying 
separately in respect of it a new jumma. 
If the jumma of the new soil were add- 
ed to, and became a part of the jununa 
of the parent estate, each parcel of laud, 
besides being responsible for its own 
revenue, would necessarily be hypothe- 
cated fur the revenue assessed upon the 
other. This, as he understood, was not, 
in practice, the position of the Zemindars 
now. But if the Council upheld the 
views of the Honorable and learned 
Member, this would become their po- 
sition. 

Without entering into the merits of 
' the questions raised, he would repeat 
that it did appear to him that both the 
questions were of such importance that 
the Council would not be the worse for 
being strengthened in its legal elements, 
and for a 'week’s consideration, before it 
decided upon them. 

Mu. GRANT’S amendment was put, 
and carried. 

AUTHENTICATION OF GOVERNMENT 
STAMPS. 

Mu. PEACOCK moved the second 
reading of the Bill “ to provide for tho 
authentication of Government Stamped 
Paper.” 

The Motion was carried, and the Bill 
read a second time. 

MINORS (FORT St. GEORGE.) 

Mu. ELIOTT moved that the Bill 
“ to extend the provisions of Act XXI of 
1855 in the Presidency of Fort St. 
George to Minors not subject to the 
superintendence of the Court of Wards’* 
be now read a third time aud passed. 
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The Motion was carried, and the Bill 
read a third time. 

PORT-DUES (ADEN). 

Mr. LeGEYT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ for the levy of Port-dues in 
the Port of Aden and that the Com- 
mittee be instructed to consider the 
Bill in the amended form in which the 
Select Committee had recommended it 
to be passed. 

Agreed to. 

Sections I to V were pased as they 
stood. 

Section VI was passed after an a- 
mendment. 

Section VII and the Preamble and 
Title were severally passed as they stood. 

The Council having resumed its 
sitting, the Bill was reported. 

MINORS (FORT ST. GEORGE). 

Mr. ELIOTT moved that Mr. Grant 
bo requested to take the Bill “ to ex- 
tend the provisions of Act XXI of 1855 
in the Presidency of Fort St. George to 
Minors not subject to the superintend- 
ence of the Court of Wards’* to the 
President in Council, in order that it 
might be submitted* to the Governor- 
General for his assent. 

Agreed to. 

AUTHENTICATION OF GOVERN- 
MENT STAMPS. 

Mr. PEACOCK moved that the 
Standing Orders be suspended to enable 
him to proceed with the Bill “ to provide 
for the authentication of Government 
Stamped Paper.” 

Mu. GRANT seconded the Motion, | 
which was then agreed to. 

Mr. PEACOCK moved that the Bill 
be referred to a Select Committee con- 
sisting of Mr. Currie, Mr. Harington, 
and the Mover, with an instruction to 
present their Report at the end of a 
fortnight. 

Agreed to. 

NOTICE OF MOTION. 

Mr. LeGEYT gave notice that he 
would, on Saturday the 3rd of April 
next, move the third reading of the Bill 
“ for the levy of Port-dues in the Port 
of Aden.” 


CIRCULAR ORDERS, Ac. (PUNJAB). 

Mr. HARINGTON moved that ffti 
application be made to the Supreme 
Government, requesting that copies of 
all Circular Orders and Constructions 
issued in the Punjab, either by the Chief 
Commissioner or the Judicial Commis- 
sioner, relating to the administration of 
Civil Justice in that Province, be laid 
before the Council. 

Agreed to. 

The Council adjourned. 


Saturday , April 3, 1853. 
Present : 

The Honorable J. A. Dorin, Tice- President 
in tko Chair. 

Hon. tho Chief Justice, P. W. LeGeyt, Esq. 
Hon. J. P. Grant. E. Currie, Esq. 

Hon. £. Peacock, and 

D. Eliott, Esq. H. B. Harington, Esq. 

REGULATION OF PORTS (FORT St. 
GEORGE). 

Mr. ELIOTT presented the Report 
of the Select Committee on the Bill 
“for tho regulation of certain Ports 
within tho Presidency of Fort St. 
George.” 

LIGHT-DUES (GULF OF CAMBAY). 

Mr. LeGEYT presented the Report 
of the Select Committee on the Bill “ to 
repeal the laws relating to the levy of 
Light-dues at Ports within the limits 
of the Gulf of Cambay.” 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

On the Order of the Day being read 
for the adjourned debate on the Bill to 
“ explain Regulation XI. 1825 of the 
Bengal Code, and to prescribe rules 
for the settlement of laud gained by 
alluvion” — 

The PRESIDENT said, he had to 
remind the Council that, according to 
the Standing Orders, Honorable Mem- 
bers could speak only once to the ques- 
tion; and that therefore those who 
had already spoken could not address 
the Council again, except in explanation. 

Mr. GRANT said ; as the Council 
had been so good as to adjourn the 


VOL. iv. — PART IV. 



147 Settlement of Alluvial legislative council. Lands ( Bengal ) Bill . 148 


debate until this day upon his Motion, 
lie bad felt it bis duty to go as carefully 
into the question at issue as he could. 
The question was one of very great im- 
portance; but, having given to it the 
most careful consideration in bis power, 
lie would s;iy that it did not appear to 
him to be one of difficulty, or, speaking 
with deference, of doubt. 

It was not tbe object to criticise tbc 
decision of the Suddcr Court ; and in 
speaking of it, bo would wish always to 
be understood as speaking with tbe 
greatest respect for that high authority. 
But it was absolutely necessary for the 
Council, which had been called upon to 
legislate on the general subject to which 
the decision in question relates, to de- 
termine what the present state of the 
law on that subject is ; for it could not 
legislate to any good purpose without 
ascertaining what the law at present 
is ; and to ascertain what it is, it was 
absolutely necessary to see whethor the 
view of the law which hud been taken 
by the Suddcr Court was a correct view 
or not. Therefore, the Council was 
constrained, whether it wished it or not, 
to enter into the question which was 
the question before the Suddcr Court 
when they passed their decision. Me 
had entered into it fully, and had come 
to the conclusion that the view of the 
present law taken by the Sudder Court 
was decidedly unsound. If it was a 
correct view, then our Revenue law 
was certainly in a most deplorable state, 
and had been in such a state for the 
last seventy years. The practice had 
always been contrary to the view of the 
law on which the decision is founded. 
If that view was correct, our system, 
not only of Permanent Settlement, but 
of temporary Settlement — our whole 
system of Settlement — our whole lie- 
venue system, in fact, was nothing more 
than a delusion ; and the right of pro- 
perty — that security in his estate which 
the system was intended to give, and 
was believed to have given to every 
landholder — was without support in 
law. This would be a very serious 
condition of things ; and it was absolute- 
ly necessary, therefore, for the Council, 
when called upon to legislate in the 
matter, to go into the whole question 
at issue, and to consider whether such a 
condition of things actually exists or not. 

He would stitfe five fundamental prin- 
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ciples of our Revenue law — which, ho 
apprehended, were the elementary prin- 
ciples, the A. B. C. of the system. They 
would not be disputed, he was sure, 
being such as it was the first duty of 
every young Assistant Collector passing 
out of College to learn, and such as ho 
must never forget during the whole 
course of his future official career. He 
would state them broadly, and generally ; 
and so stated, he was convinced that no 
Revenue Lawyer would contest them. 

The first principle was that no estate, 
and no portion of an estate, is liable to 
sale for its own arrears of revenue, un- 
less tbe owner, or some one on his be- 
half, has engaged for that revenue. This 
would be admitted to be a principle of 
common sense and natural justice. It 
seemed to lam hardly necessary to quote 
chapter and verse for so manifest a prin- 
ciple ; but he should do so nevertheless, 
especially as it would draw attention 
to Regulation I. 1793, the foundation 
upon which the rights of private proper- 
ty of every landholder in this Presidency 
rest. Section VII of that Regulation pro- 
vides for the sale of the lands of actual 
proprietors k ‘ with or on behalf of whom 
a settlement has been or may be con- 
cluded, or his or her heirs or successors,* * 
on their failing to.discluirge the public 
revenue assessed. Clause 5 Section VII L 
of that Regulation, after speaking of 
disqualified proprietors who are not 
managing their land, declares that the 
lands of such proprietors “ will be held 
answerable for any arrears that are or 
may become due from them, on the fixed 
juintna which they, or any persons on 
their behalf, have engaged or may en- 
gage to pay.” Here is the foundation 
of the right of the Revenue Authorities 
to sell land for arrears of Revenue, and 
the provision applies only to land for 
the Revenue assessed upon which the 
owner, or some one on his behalf, lias 
engaged. To support this principle, if 
it was necessary to support so plain a 
principle of justice, lie might refer fur- 
ther to the whole series of Regulations 
applicable to the recovery of arrears of 
Revenue ; but he would refer only to ono 
passage, because it explained the prin- 
ciple of the right of sale in a few words. 
The passage occurred in Regulation XI. 
1822, which was the old Sale Law. 
That Regulation was no longer in force 
now ; hut the Section which he was 
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about to quote was a mere statement of 
what the law on this point was; and 
what it was, so it remains. In Section 
XI of that Regulation, this declaration 
is made: — “All estates, for which a 
settlement shall have been made, being 
liable for the Revenue assessed upon them 
to the extent of the interests possessed 
by the person or persons who may have 
engaged with Government as ratified and 
confirmed by the act of settlement and 
by those deriving title from such person 
or persons, unless otherwise especially 
provided,” no sale shall be annulled on 
certain pleas which are specified. 

This, then, was the first principle of 
our Revenue system ; and he had referred 
to the Laws by which it was supported. 

The second principle he would state, 
was this. Mo estate is liable to be sold 
for arrears of revenue not its own, unless 
those arrears are due from its owner; 
and in this case, only the defaulter’s 
right and interest can be sold. When 
an estate is sold for arrears of revenue 
that have accrued upon itself, it is sold 
out and out, and the auction-purchaser 
comes in and obtains tho property free 
from all incumbrances, llut when landed 
property is sold otherwise than for 
arrears that have accrued upon itself — 
when, for instance, ibis sold because the 
owner owes a debt to Government in 
the shape of arrears of revenue due from 
some other estate, then nothing but the 
right, title, and interest of the owner arc 
sold, as would be the case in a sale under 
a process for the recovery of any other 
personal debt. The reason of the dis- 
tinction is obvious. The land itself is 
hypothecated for the junnna assessed 
upon it and engaged for by the owner ; 
but what is due from another estate, 
and under a different engagement, is a 
mere personal debt, due by the owner to 
Government so far as the first-mentioned 
land is concerned. He would not trouble 
the Council by quoting the law to prove 
this well-known principle, but he would 
merely refer to the existing Sale Law, 
Act I of 1845, Sections V, XXVI, and 
XXVII. 

The third principle he would state 
related to what constitutes an “ estate,” 
a word he had often had occasion to 
use. lie would draw the attention of 
the Council particularly to this point, 
because he believed that the whole fal- 
acy of the view of the law under 


examination arose from its not having 
been brought to tho minds of the 
Judges at the time they gave their de- 
cision, what an estate, according to the 
technical definition of our Revenue law, 
really is. An estate, in Revenue lan- 
guage, was defined by the law— ho 
would quote the very words of the law 
— as “any land being Malgoozaree, or 
subject to the payment of public Reve- 
nue, for the discharge of v\ hich a sepa- 
rate engagement has been, or may be 
entered into with Government.” That 
was the original definition, given in Re- 
gulation XLVill. 1793, Section II, 
Clause 2. It remained the definition 
for many years, and, so far as it went, 
was a perfectly accurate definition. But 
it was not broad enough ; because there 
wore, and had always been understood 
to be, estates, according to our inter- 
pretation of the term, for which there 
wero no engagements with Govern- 
ment ; namely, lands on which a se- 
parate jumma had been assessed, but 
which were hold Khas. Regulation 
VIII. 1800 gave the necessary width 
to the definition of the term. Section 
XIII commenced by reciting the de- 
finition given by Regulation XLVill. 
1793, and proceeded thus : — 

“ But as this definition, strictly construed, 
would exclude estates held Khas, in conse- 
quence of the proprietors having declined to 
engage for the public assessment thereupon, 
under the option given by the rules for the 
permanent settlement ; as well as the estates of 
disqualified proprietors, which, by those rules, 
and by Regulation X. 1793, were placed under 
the superintendence of the Court of Wards ; 
as well as estates belonging to Government, 
for the Revenue of which no engagement may 
have been taken: and it being intended that 
all lands paying revenue to Government should 
be included in the registers of estates prescrib- 
ed by Regulations XLVill. 1793, and XIX. 
1795, it is hereby further explained that by 
the term ‘ estate* therein usod, is to be under- 
stood any land subject to tho payment of 
Rovcnue, for which a separate engagement 
may have been executed to Government by 
the proprietor, or by a farmer j or which 
may have been separately assessed with tho 
public Revenue, although no engagement shall 
have been executed to Government, os in caseB 
where the estato may be held Khas.” 

The Council would observe that tho 
claim in question falls precisely within 
this definition, having been separately 
assessed, and a separate engagement 
having been executed for its Revenue by 
a farmer. • 
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The fourth principle he would state, 
was that the owner of an estate may 
alienate it, or any portion of it, without 
asking permission of any one, and that 
the transfer is good against all parties 
saving only the lien of Government on 
the whole land of an estate for the 
whole jumma assessed upon it. This, 
also, was a well known principle. But 
to place it beyond a doubt, he would 
refer to Regulation I. 1793 again. Sec- 
tion IX of this fundamental Revenue 
Law says : — 

“ That no doubt may be entertained whe- 
ther proprietors of land are entitled, undor the 
existing Keg illations, to dispose of their estates 
without the previous sanction of Government, 
the Governor General in Council notices to 
the Zemindars, independent tnlookdurs, and 
other actual proprietors of land, that they are 
privileged to transfer to whomsoever they may 
tliipk propor, by sale, gift, or otherwise, their 
proprietary rights in the whole, or any por- 
tion of their respective estates, without apply- 
ing to Government lor its sanction to the 
transfer.’* 

Thus, in regard to all questions of 
property as between private parties, the 
sale of any specific portion of an estate, 
no matter what portion or how acquir- 
ed, was as valid as a similar sale in 
England. All that remained to be done, 
in order to make such a sale to all in- 
tents and purposes similar to a like sale 
in England, was to obtain from the 
Revenue authorities a separate assess- 
ment of the Revenue demand upon the 
alienated portion, which is provided for 
in the next Section of the same Re- 
gulation, which he would immediately 
come to. 

The fifth and last principle which he 
had to state, was that, when the Reve- 
nue Authorities allot or assess separately 
a specific jumma on a specific portion of 
an estate, thus, by the definition, creat- 
ing that portion into a separate estate — 
whether that portion be sold privately 
by its owners, or whether it be sold for 
arrears of revenue at auction by the 
Collector — the hypotheca ofGovernment 
is distributed separately between the 
portion separated and the rest of the 
land, the Government abandoning its 
lien on the whole of the original proper- 
ty for the whole of the original assess- 
ment, and reducing it to a lien on each 
part of the property for the specific 
jumma of that part, as newly allotted 
or assessed. When this is done, 
then to all "intents and purposes 
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— not only as between private indivi- 
duals, but also as between the Govern- 
ment and the respective owners of the 
several portions of the original estate — 
the portion sold off becomes a separate 
and independent property, responsible 
only for what is due from itself. Sec- 
tion X Regulation 1. 1793 declares upon 
what principle, in the event of one or 
more portions of an estate being trans- 
ferred by public auction sale, or by pri- 
vate conveyance, the allotment and se- 
paration of the jumma shall be made, 
whereby what was, in Revenue language 
one estate, beoomes two separate estates, 
to all intonts and purposes. 

These were five fundamental prin- 
ciples — the A. B. C. of our Revenue 
System, as he had called them ; and he 
was sure that no one would dispute 
them. He asked the Council to apply 
these unquestionable and elementary 
principles to the case decided by the 
Sudder, and it would find that there 
was not one of them which was not 
contravened by the view of the law 
there taken. The decision confounded 
the tenure of property and the private 
right of acquisition in new land which 
that tenure gives in certain cases, with 
the lien which the Government has on 
the land for the protection of the public 
Revenue. It was impossible to imagine 
two things more distinct than these. 
For all he knew, the Rajah of Burdwan 
might hold the whole of* his lands, pay- 
ing forty lakhs of Revenue under one 
and the same tenure ; in which case, the 
whole would constitute one property, 
and what in England we^hould call one 
estate. But, nevertheless, the Govern- 
ment might have assessed a separato 
jumma on every village within the 
Rajah’s territory, and the Rajah might 
have given a separate engagement for the 
Revenue of each ; and in that case, he 
would, in the language of our Revenue 
lay, possess as many separate estates 
as there are villages in his Zemindarees. 
In that case, every village would appear 
under a separate number as a separate 
mehal upon the Towjee, and the land of 
each village would be responsible only 
for its own assessment. 

In the suit determined by the Sudder 
Court, the Zillah Judge stated in his 
decision 

“ that a proprietary right in alluvial lands 
separate from and independent of a title in 
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a substantive or parent estate, is a thing 
unknown in this country, and certainly un- 
recognized by the laws.” 

He (Mr. Grant) fully agreed in this. 
It was so. Such a proprietary right in 
new soil could only become the acquisi- 
tion of a private person, because the 
private person possessed already the 
adjoining land. But it did not follow 
from that, that, after acquiring it, he 
might not alienate it, like any other 
portion of his estate ; or that the Col- 
lector, in the event of arrears of Revenue 
accruing — even supposing the case to 
be one in which no separation had been 
completed by a separate assessment of 
revenue on the alluvion — might not 
lawfully sell only the old estate, or 
only the new one, just as well as he 
might lawfully sell any other particular 
portion of the integral estate if he chose 
to do so, instead of selling the whole. 
The decision of the Zillah Judge, there- 
fore, stands upon nothing material to 
the issue. The judgment of the Sudder 
Court says that the malikana paid on a 
chur “is an asset of the Zemindaroe 
which the defaulting proprietor has no 
power either to alienate or reserve, and 
which passes with the estate to the 
auction purchaser. 1 * But what estate 
is meant ? If it is meant that malikana 
passes with tho estate in respect of 
which it is payable, there is no doubt 
that the position is correct ; but it is 
immaterial to the question. It does 
not follow that the malikana of one 
estate passes with another; that the 
malikana of an alluvion, after it has 
been separately assessed, and so created 
a new and separate estate, and has been 
entered as such under a new number 
on the Towjee, passes with the adjacent 
estate from which it has been severed, and 
with which it retains no more connexion 
than it may have with any other pro- 
perty belonging to the same owner in 
any other part of the country — in Bom- 
bay, for instance, or elsewhere. 

The reason which the decision gives 
for supporting the judgment of the 
Court below is this. After stating most 
truly that the rights and interests of the 
old proprietors in the parent estate of 
Koelwar ceased and determined when 
that estate was passed at the Revenue 
sale, it is laid down that “it is quite 
clear that under the law the rights of 
those persons, whatever they were, to 


the alluvial increment of the talook and 
the malikana due therefrom, passed at 
the same time.” This seemed to him 
an obvious petitio principii . Whether 
the law is so, or not, was the very point 
at issue : it was the very question raised 
in the appeal. No attempt is made to 
prove the position, by reference to any 
particular Law in support of it ; and no 
such law can be pointed out. Had no 
separate assessment of the alluvion been 
made, the position could not have been 
impugned ; but it is clear that the legal 
effect of a separato assessment of the 
alluvion, and of the consequent recogni- 
tion of it upon the Towjee as a separate 
estate under a separate engagement 
with a distinct party was overlooked. 

In selling the estate of Koelwar alono 
at auction, and excluding the chur from 
tho Latbundee, the Revenue Officers 
acted quite correctly. They acted in 
perfect accordance with the law, and 
their proceedings were unimpugnable. 
When selling the estate, they had care- 
fully specified that they wero selling 
only the old estate, and had in words, 
not to take in purchasers, excluded its 
increment the chur, which was the 
parcel of land in dispute in the suit. 
Therefore, the decision of the Sudder 
Court went this length — that what 
had not been offered for sale, and there- 
fore had certainly not been sold, had 
nevertheless been bought! 

Mn. CURRIE asked, if the Revenue 
Officers had specifically stated that the 
chur was excluded from the sale ? 

Mb. GRANT said that what he 
gathered from the annexure to the Bill 
appeared to him to amount to a specific 
statement to that effect. On the old 
estate, there was a particular jumma 
assessed — a jumma of several thousand 
Rupees : on the chur , there was a new 
and different jumma assessed — a jumma 
of one thousand Rupees and odd ; and 
moreover the chur must have borne a 
different and a much higher number 
on the Towjee than the old estate. The 
decision admitted that “ the land in suit 
was not lotted with the parent estate.” 

The decision endeavored to get rid 
of that fact by saying — 

“ The proceedings of the Revenue Authorities 
in this case could not affect the Civil rights of 
the defendants, even if they bore the inter- 
pretation which tho appellants have put upon 
them." 
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f Y\\at seemed muc\i Y\he saying that 
what an Auctioneer sold, had nothing to 
do with the Civil rights of the purchaser 
under the sale. He maintained that 
the thing sold was that which the 
Auctioneer stated that he offered for 
sale. There was no other means of 
judging what was sold. 

The Sudder Court went on to say : — 

“But tlie fact appears to be that the land 
in suit was not lotted for sale with the 
parent estate on the two oecasions alluded 
to, merely because it bad boon temporarily 
settled with other parties, and the proprietor 
had no right of entry until the expiry of the 
farming engagements.” 

The question seemed to be what the 
Collector did — not why he did it. But 
if he, Mr. Grant, were driven to assign 
motives for the Collector not having 
lotted the cliur for sale, he could assign 
a much more obvious motive than that 
suggested by the Suddcr Court. 
He might say that the motive of the 
Collector was that, if lie had Jotted the 
cliur with the old estate, the sale 
would have been certainly invalid because 
he could not sell two separate estates 
simultaneously for one arrear. 

There were three objections to the 
view of the lie venue law taken in this 
decision, every one of which appear- 
ed to him to be fatal, and he thought 
that, if Honorable Members would atten- 
tively consider them, they would even- 
tually arrive at the same opinion. 

The first objection was that the cliur 
had been specifically excluded from the 
sale. Even admitting, therefore, for the 
sake of argument, that the cliur formed 
one estate with the original land, and 
was liable to sale — it was not sold. If 
it was argued that the Collector had no 
right to exclude any portion of the in- 
tegral estate when arrears of Revenue 
had accrued, that position could be 
maintained only by a forgetfulness of 
what the existing law was and is ; and 
also of what the general practice had 
been up to the year 1827. When the 
law was framed originally, it was framed 
in a very just and considerate spirit, it 
did not intend that a proprietor should 
Jose a large estate for a small arrear of 
Revenue ; and, therefore, it very careful- 
ly provided that it should not be neces- 
sary to sell the whole of an estate for 
the recovery of an arrear, but that t he 
Collector might* soil any portion of it 
.Mr. Gteant 


I which he shonld specify. He (Mr. 
Grant) would refer again upon this point 
to Regulation I. 1703, Section VII, and 
Section X Clause 2. Then, to shew 
what the practice had been, lie would 
refer to Regulation XIV. 1793, Section 
XIII, and Regulation XI. 1822, Section 
VI ; and al-o to the Circular Order of the 
Board of Revenue dated 22nd May 
1827. So long ago as 1827, the Board 
of Revenue had issued this Circular, 
which said : — 

“The Board of Revenue for the Lower Pro- 
vinces have had under consideration the prac- 
tice, which now generally obtains throughout 
all tho districts under their control, of realiz- 
ing arrears of Revenue by the sale of fractional 
portions of estates, whose Suddcr juiinna ex- 
ceeds tho sum of five hundred Rupees without 
previously allotting, upon upecuic parts or 
divisions of such estates, n jumma which shall 
bear the same proportion to the actual produce 
! of such specific parts or divisions, as the lived 
assessment, upon the whole estate may bear to 
its actual produce, thereby creating interests 
in common tenancy, and opening a door to 
indefinite subdivisions of landed property, which 
have a manifest tendency to depreciate its 
value.” 

Now, that was the practice up to 
1827. It was an objectionable practice 
to sell portions of an estate without 
separate allotments of jumma, because it 
introduced contusion between old and 
new purchasers ; but it is clear that 
even this was perfectly legal. 

Thu sale of portions of an estate with 
separate allotments of jumma, was both 
legal and unobjectionable, if properly 
managed. He would add that, whilst 
in 1793 it was in the discretion of tho 
Collector to sell the whole or a portion of 
an estate, from 1790 to 1822 even that 
provision was thought to bo a hardship ; 
for Sections 11 and III of Regulation V. 
1790 made it obligatory on the Col- 
lector to select for sale such portion of 
an estate in arrear as was likely to suffice 
for the arrear *■ and no more.” Thus, 
it would be seen that what the Collector 
had done in the piesentcase, was, in any 
view of the position of the chur , perfectly 
legal ; and it appeared to him, therefore, 
that the first objection to the view of 
the law taken by the Sudder Court was 
insurmountable. 

The second objection was that the 
chur , being a separate estate, could not 
be sold with another estate, having a 
differ (‘lit Towjec number. As he had 
said before, the Collector could not sell 



157 Settlement of Alluvial [Apbil 3, 1858.] Lands {Bengal) Bill . 158 


two separate estates for one arrear. Such 
a sale, on the face of it, would hare been 
monstrous ; but it would also have been 
opposed to the terms of the Sale Law, 
Act I of 1845, Section XIV of which pro- 
vides that “ Sales shall proceed in regu- 
lar order, the estate to be sold bearing 
the lowest number on the Towjee” being 
put up first, and so on in regular 
sequence. 

The third objection was that the chur 
being a separate estate, and not being 
in arrear, was not primarily responsible ; 
and that, therefore, if it had been sold 
at all, it could not have been sold out 
and out, as the parent estate was sold. 

He had now gone through, he feared 
in a very tedious manner, the arguments 
which had convinced his own mind that 
the decision of the Sudder Court did not 
take a correct view of the existing law. 
He conceived, therefore, that the law 
required no amendment ; for not only 
did he think that the Sudder Court 
were wrong in holding that the Be venue 
Authorities, even when they wished to 
do it, were incompetent to separato the 
properties in the manner they had done, 
but he maintained that a just reading of 
the Regulations made it imperative upon 
them to assess an alluvion as a separate 
estate, and to assess it in no other way, 
whether the owner of the adjacent land 
sold off the alluvion or kept it. The 
Revenue Authorities had no power to 
break up the existing engagement of a 
Zemindar, and to force him to resign the 
Charter upon which he stands, and to 
accept another which certainly increased 
the extent of his liability, and might be 
of very inferior value. Suppose that the 
Zemindar’s old estate were worth one 
thousand Rupees a year, and that a largo 
chur arose from the river, and, attaching 
itself to that estate, became part of the 
property of the proprietor. The Revenue 
Authorities might come in, and assess 
the cliur at double its value, and there 
would be no appeal from that assess- 
ment. The chur might be worth one 
thousand Rupees a year, and the Re- 
venue Authorities might assess it at 
two thousand Rupees a year. Would, 
it be consistent with reason to force 
the Zemindar cither to abandon to 
others the management and profits of 
the chur , or to incorporate his perma- 
nently settled estate with a new estate 
so highly assessed that the two together 


1 would be worth nothing ? Again, sup- 
I pose that there should bo a perfectly fair 
assessment on the chur; would it be 
fair to force the owner to relinquish it, 
or else to incorporate it with Ins old 
estate, whereby he would lose all 
profit from his old estate, if the chur 
were washed away the next year ? This 
injustice had been mentioned by the 
Honorable Member for Bengal last Sa- 
turday, and the argument appeared to 
him an extremely strong one. Or still 
further, suppose that the owner of the 
parent estate were a mokurrereedar, hold- 
ing at a pepper-corn revenue — a mere 
nominal assessment; or a lakhimjdnr 
holding free of all assessment : would it 
be contended that the law, as it stands, 
enables the Revenue Authorities, because 
a chur accrues to the estate, to break up 
the inokurreree or lakhiraj tenure, and 
instead of it, to force upon the owner 
a malgoozarce tenure for both the old 
estate and the new alluvion ? Could 
greater injustice be imagined ? The 
Revenue Authorities and Government 
said — “ We will have none of this. Wo 
will not do it. We do not think it just. 
We wish to give the proprietor a sepa- 
rate assessment, and to create a separate 
estate of this new soil/ 9 Rut the law, 
it is supposed, steps in, and prevents 
them. Where is this absurd and iniqui- 
tous law to be found ? Let any person 
put his finger upon the Section, if he 
can, and when lie lias so proved its ex- 
istence, he (Mr. Grant) would vote for 
its amendment. But he was satisfied 
that no one could point to any such 
law : he was satisfied that the law, as 
it stands, is not open to such impeach- 
ment. He had gone over all the laws 
on the subject, except the last, Act IX 
of 1847, relating to the assessment of 
alluvion. That Act was not passed when 
the auction sale of Koclwar was made, 
and therefore could not be imported 
into this discussion of the Koclwar case. 
But what the Council had to determine 
was not the particular case of Koelwar, 
(although that case gave rise to the 
discussion), but the general question of 
the law bearing on such cases. He had 
looked into the Act of 1847, and lie 
found that it left the law upon the 
point at issue, where it was. It gives 
the Collector in certain cases power to 
assess new soil, but it provides that such 
assessment shall be mack in accordance 
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with the Regulations in force. Now, 
what are those Regulations f They are 
contained in Regulation II. 1819, 
Clauses 1 and 2 of Section III. In re- 
ferring to them he would reverse their 
order for the sake of convenience. 
Clause 2 provides that 

w the foregoing principles shall be deemed 
applicable not only to tracts of land such as 
are described to have been brought into culti- 
vation in the Sunderbuns, but to all churs 
and islands formed since the period of the de- 
cennial settlement, and generally to all lands 
gained by alluvion or dereliction since that 
period, whether from an introccssion of the sea, 
an alteration in the course of the rivers, or the 
gradual accession of soil on tlicir banks.’ 1 

Then what were the “ foregoing prin- 
ciples” applicable to churs ? Clause I 
states them as follows : — 

“All lands which, at the period of tlio de- 
cennial settlement, were not included within 
tlio limits of any pergunnah, mouzn, or other 
division of estates for which a settlement was 
concludod with tlio owners, not being lands for 
which a distinct settlement may have been made 
Binco the period above referred to, nor lands 
held free of assessment under a valid and legal 
title of the nature specified in Regulations XIX 
and XXXVIII. 1793, and in the correspond- 
ing Regulations subsequently enacted, are, 
and shall be considered liublu to assessment in 
tho same manner as other unsettled ruchals.” 

These churs, therefore, were liable to 
assessment. And how were they liable 
to assessment ? “ In the same manner 

as other unsettled melials and every 
one knows that an unsettled mchal must 
stand upon its own basis, being separate 
laud, chargeable with a separate jumma. 
This was a most reasonable and just 
system. It was, he was convinced, the 
only system founded in law, and cer- 
tainly, up to the time of the decision of 
the Sudder Court in the Koelwar case, 
it was generally observed. 

Without, therefore, entering into the 
question of tho propriety of this Council 
passing a declaratory Act — which he 
would leave, if necessary, to be discuss- 
ed by more learned heads — he would 
say that he would agree to any altera- 
tion in the wording of this Bill which 
would obviate any objection felt on the 
ground that it flew needlessly in the 
face of a decision of the Court of J ustice ; 
but that he must object to any alteration 
which would make the security of land- 
ed proprietors in the separate holdings 
which the existing practice had given 
Mr, Qrant 


them, or which would make the Bill 
admit the existing law to be so absurd, 
and unjust, and mischievous, as it 
would be if that decision could be sup- 
posed to take a sound view of it. 

The CHIEF JUSTICE said, he was 
not present at the debate held on this 
question last Saturday; but having 
understood that it had been adjourned 
for discussion at a fuller Meeting of 
the Council, he had deemed it right to 
read, with as much care as his other 
engagements would permit, the Report 
of it, as also the papers originally laid 
before the Council in support of the 
Bill. Having given to them the best 
consideration that he could, he confess- 
ed that lie had come into the Council 
Room that day under the impression 
that tho decision of the Sudder Court 
was based upon sound legal principles ; 
and that, therefore, whatever might be 
the general power of the Council to 
pass declaratory Acts, or the considera- 
tions which should determine the ex- 
ercise of that power, he ought not to 
assent to this Bill in so far as it was 
a declaratory law impugning that de- 
cision, He had, however, also come to 
the conclusion, notwithstanding the ar- 
guments that had been urged by the 
Honorable and learned Member opposite 
(Mr. Peacock), that the object of tho 
Bill was wise, just, and proper, and 
that he ought to support any measure 
which, without being open to the ob- 
jection of being a law directed against 
a decision which he thought was right, 
would effect that object. After hear- 
ing, however, the very able and ela- 
borate argument which had been ad- 
dressed to the Council by the Honorable 
Member on his right (Mr. Grant), he 
felt bound to admit that his confidence 
in the correctness of the decision of the 
Sudder Court was considerably shaken. 

The question before the Council bore 
two aspects. The Council had to consider 
it — first, with reference to the general 
law of accession, and to the phraseolo- 
gy of one particular Regulation, namely, 
Regulation XI. 1825 — and secondly, 
with reference to the general Revenue 
law, and the power of Government to 
sell a zemindaree property for arrears 
of Government revenue. It was with 
the utmost diffidence that he expressed 
an opinion on a question of pure Reve- 
nue law. That was a subject to which 
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he had naturally not directed very much 
attention, seeing that it was one which 
had been, by positive Statute, withdrawn 
from the jurisdiction of the only Court 
with which he, during his career in In- 
dia, whether as an Advocate or a Judge, 
had been conversant. 

With respect to the other aspect of 
the question, it was as open to him as to 
any other Member of the Council to 
form and to express an opinion. Now 
considering this question with reference 
to the general law of accession, or with 
reference to the particular Regulation 
of 1825, it appeared to him that the 
principles laid down by the Sudder 
Court and the Zillah Judge in the suit 
relating to the estate of Koelwar, were 
perfectly correct. The papers printed 
with the Bill shewed that Regulation 
XL. 1825 was, in all its circumstances 
as well as in its terms, a declaratory 
enactment ; and that, by at least two 
decisions of the Sudder Court, the law 
relating to alluvial formations had been 
declared to be consistent with the gene- 
ral law of Europe, which was itself 
derived from the Roman Civil Law. 
That was the state of things when the 
Regulation was passed ; and the Regu- 
lation seemed only to adopt and to give 
a legislative sanction to the view taken 
by the Sudder Court in the two decisions 
to which he had referred. Now, if 
the effect of the Decennial or Per- 
manent Settlement had been such 
that the Zemindar took his Zemiu- 
daree for better aud for worse — 
that was liable in no case and in no 
event to the assessment of any further 
Revenue — it could not, he thought, be 
doubted that, according to the general 
law of accession, the land gained by 
alluvion, which that law, as established 
by the decision in question, gave to the 
proprietor of the adjacent land, would 
have been added to, and have become 
part of his original estate for all purpos- 
es. The proprietor of lakhiraj land 
would have taken the increment rent- 
free ; in the hands of the proprietor of 
Mulgoozarec lands, the increment with 
the original estate would have been a. 
security for the Revenue assessed on that 
original estate. The difficulty in the 
case was introduced by the right of Go- 
vernment, notwithstanding the Perma- 
nent Settlement, to assess the increment 
either with a separate j urn ma, or with a 
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jumma in addition to that payable on 
the original Zemindaree. He did not 
know whether that right had been as- 
serted, or whether it had existed in 
practice before Regulation II. 1819. 
But that Regulation, which was anteri- 
or to Regulation XI. 1825, did un- 
doubtedly assert that right, and Regu- 
lation XI. 1825 os undoubtedly recog- 
nized and was subject to it. He repeat- 
ed, however, that it seemed to him im- 
possible to contend independently of 
that right that, if the Zemindar of a 
malgoozaree tenure had fallen into 
arrear, and his estate been put up to 
sale, the sale would not have conveyed 
every right of the Zemindar, including 
his right in the land gained by alluvion. 
The question of proprietorship in accre- 
tion was really one of boundaries. The 
right implied the notion of a bbundary 
shifting with the gradual recession 
of the river. Again, the phraseology of 
Regulation XI. 1825 appeared to him 
to strengthen the construction for which 
he was contending. The words, it was 
to be observed, were— 

“ When land may be gained by gradual ac- 
cession, whother from the re *jss of a river or 
of the sea, it shall be considered an increment 
to the tenure” — the term used was not 
“estate,” but “tenure” — “of the person to 
whose land or estate it is tints annexed, whe- 
ther such land or estate be held immediately 
from Government by a Zemindar or other 
superior landholder, or as a subordinate tenure 
by any description of under-tenant whatever.” 

The Regulation, therefore, treated 
the alluvion as an increment to the 
tenure to which it accrued. It proceed- 
ed thus — 

“ Provided that the increment, of land thus 
obtained shall not entitle the person in posses- 
sion of the estate or tenure to which the land 
may be annexed, to a right of property or per- 
manent interest therein beyond that possossed 
by him in the estate or tenure to which the 
land may be annexed.” 

Now, stopping there, consider what 
was the peculiar tenure of a Zemindar ; 
what was the limitation on his absolute 
right of property in his estate. He 
hail a right to hold the estate so long 
only as he paid the Government Reve- 
nue; if he failed to pay the Go- 
vernment Revenue, his right in 
that estate was liable to be put 
up for pale by auction, and if sold 
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would pass to the purchaser free and 
clear from all incumbrances created 
by the defaulting proprietor, and un- 
affected by any of his intermediate con- 
veyances. The reservation of the rights 
of the under-tenants by Regulation XI. 
1825 shewed still more clearly what 
the nature of the accretion was — that 
it was treated as a mere increment to 
the old tenure ; so that if, before the 
formation of a chur, the zemindar had 
mortgaged his whole zemindaree, the 
mortgagee would get the benefit of the 
accretion as an addition to his security ; 
or if, before such formation of the chur , 
the zemindar had granted the adjacent 
land in putnee, the putneedar would get 
the benefit of the accretion, subject to 
whatever right , to an increased rental 
there might exist as between the zemin- 
dar and*himself. Then, to what extent, 
if at all, was this state of things varied, 
and the general consequence that the 
accession followed the nature of the 
principal thing affected by the right of 
Government to claim additional Revenue 
in respect of the accretion ; and by the 
general Revenue law applicable to that 
right ? The law said that, if the Go- 
vernment should assess a fresh revenue 
on the alluvion, and the Zemindar 
should refuse to engage for it on the 
condition that it should be added to the 
jumma of his permanently settled estate, 
—which, owing to the uncertain nature 
of the soil, seemed to be the case gene- 
rally — the Revenue Authorities might 
either let out the alluvion in farm, or 
hold it khas, reserving in either case a 
xnalikana allowance to the recusant pro- 
prietor; and the principal question be- 
fore the Sudder Court appeared to have 
been whether the right to this malikana 
was a right so incident to the zeminda- 
ree right iu the parent estate that it 
passed on a sale for arrears of Revenue 
to the purchaser notwithstanding its 
previous alienation by its original 
owner ; or whether it was to be treated 
as a thing separate, and so capable of , 
being permanently severed from the 
parent estate by that alienation of it. 
The correctness of the decision necessa- 
rily turned on the correctness of the 
view which the Court took of the ex- 
tent of the power of sale inherent in the 
Government ; and of its actual exercise 
in the particular case. If there was 
nothing in th$ law which positively 
I'.ie (jhief J*4i ice 


prohibited the exercise of the power of 
sale over the accretion, and all the 
Zemindar’s right in it, as well as over 
the parent estate, then we had only the 
general principles of the law and Re- 
gulation XI. 1825 to look to ; and it 
appeared to him that, upon those gen- 
eral principles, and the construction to 
be put on that particular Regulation, 
the decision to which tho Sudder Court 
had come was a correct one. 

The speech, however, of the Honorable 
Member on his right (Mr. Grant) had 
suggested two difficulties to his mind ; 
first, that the power of sale inherent 
in Government was limited to the land 
in respect of which the arrears of re- 
venue had accrued ; and next, that a 
•portion only of an estate might be sold 
for the arrears of the revenue assessed 
on that portion. The first difficulty 
might be met by giving to the word 
“ estate" a different and a wider inter- 
pretation than that which the Honorable 
Member would assign to it — a question 
on which he (the Chief Justice) still 
thought much was to be said. But the 
other difficulty seemed to him to be 
weightier. For if the Collector had 
power to sell only a portion of the es- 
tate, his acts in the particular case 
afforded the strongest grounds for be- 
lieving that he never intended to in- 
clude the right to malikana in the sale. 
Therefore, it seemed to him very doubt- 
ful whether, if the power to sell this 
right to malikana existed, it had been 
exercised, or had ever been intended to 
be exercised in the particular case ; and 
consequently very doubtful whether the 
purchaser had ever acquired that right. 

With respect to the question of what 
the law ought to be, he had, from the 
first, been very much in favor of mak- 
ing it what the Honorable Member 
for Bengal considered it now to be. 
Considering the nature of the new soil, 
it was hard to force tho Zemindar 
into incorporating the jumma assessed 
upon it with the jumma assessed upon 
his permanently settled estate, and thus 
to make the latter liable for that in- 
creased jutama, though the new land 
might be swept away the next year. 
If — which he did not think would be 
the case— the right to insist on a se- 
parate settlement would in any degree 
endanger the public revenue, he (the 
Chief Justice) would not object to make 



165 Settlement of Alluvial [Aputl l 

that arrangement subject to the consent 
of the Revenue Authorities; and to 
leave it a matter of contract between 
the Settlement Officer and the Zemin* 
dar. For if they should be unable to 
agree on a separate settlement, the allu- 
vion might always be let out in farm, 
and the Zemindar would get his maliknna. 

With respect to the objections that 
had been urged by the Honorable and 
learned Member opposite (Mr. Peacock) 
in reference to the interests of under- 
tenants, it appeared to him that no 
risk would really be run by that class 
of landholders. Most unquestionably, 
the effect of Regulation XI. 1825 
was to give a putneedar the same in- 
terest in the accretion which his putnee 
gave him in the original estate. That 
provision could not be altered by the 
settlement of the Revenue. The only 
difference between a settlement which 
incorporated the new with the old jum- 
ma, and a separate settlement, ns they 
affected the Putneedar, was this ; that 
on the former, a default of his zemindnr 
in payment of the revenue might occa- 
sion the loss of the whole putnee; on 
the latter a sale either of the parent 
estate, or of the accretion might take 
place, and the interest of the Putneedar 
in the thing sold would alone be for- 
feited ; his interest in the other would 
remain unaffected. 

On the whole, then, he was in favor 
of making the law what the Honorable 
Member for Bengal desired it to be. 
Nor did he see any objection to its en- 
acting that the consequences which 
would attach under its provisions to 
future separate settlements of alluvion, 
should also attach to the separate set- 
tlements which had already been made. 
No existing rights would be affected 
by that; for the purchasers at future 
Government sales would know what it 
was that they were buying. He still 
thought, however, that, considering the 
opinion which many Honorable Mem- 
bers held as to what was the existing 
law, and the respect due to the Sudder 
Court, it would bo better not to make 
the law declaratory, nor in any manner, 
to seem to impugn the decision of which 
so much had been said. 

Mb. HARINGTON said, he concur- 
red with the Honorable and learned 
51 ember of Council opposite (Mr. Pea- 
cock) and the Honorable and learned 
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Chief Justice in thinking that it would 
be very objectionable to pass any Bill 
in explanation of existing enactments 
relating to alluvial formations ■ which 
would have the effect of throwing a 
doubt on the correctness of the decision 
of the Sudder Court at Calcutta in the 
case reported amongst the annexures of 
the Bill before the Council, or which 
might lead to the re-opening of that 
case and other cases of a similar cha- 
racter. He would not follow the Honor- 
able Member of Council on his left 
(Mr. Grant) through all the objections 
which he had taken to the deci- 
sion of the Sudder Court. He did not 
think that the Council had anything to 
do with the circumstances of the paid,i- 
cular case in which that decision was 
passed. As observed by the Honorable 
and learned Member of Council opposite, 
in the speech delivered by him on Sa- 
turday last, .it was not the constitutional 
duty of the Legislative Council to act 
as a Court of Appeal, or to sit in judg- 
ment upon the decisions of the Civil 
Courts. What the Council had to look 
to were the general principles involved 
in the decision of the Sudder Court ; and 
if it found them opposed to what was 
understood to have been the intention 
of the particular Regulation which the 
Bill brought in by the Honorable Mem- 
ber for Bengal proposed to explain, it 
might pass a declaratory Act. 

The general principles laid down in 
the decision of the Sudder Court were 
to be found at page 14 of the annexures 
to the Bill. The Court remarked—* 

“ It is distinctly enacted, however, in that 
Section” — that was to say, Section V Regula- 
tion VII. 1822 — that this allowance,” allud- 
ing to malikana, “ shall not be claimable by any 
except actual proprietors or persons having the 
right of property in the lauds ; and this would 
necessarily be so even in the absence of any 
enactment, as malikana is clearly nothing more 
or less than a particular species of rent. It is 
an asset of the zemindaree which the defaulting 
proprietor has no power either to alienate or 
reserve, and which passes with the estate to the 
auction purchaser. Now, it is admitted that 
the rights and interests of Doodnara.ii, and of 
his vendee Jewan Lall in the parent estate of 
Koelwar ceased and determined on the 2nd of 
July 1845, when the estate was passed at a 
Revenue sale to the defendants ; and it is 
quite clear that, under the law, the rights of 
those persons, whatever "they were, to the 
alluvial increment of the talook and the 
malikana due therefrom, passed at the same 
time. 1 ’ • • 
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What, he would ask, had been the 
opinion of the highest Revenue author- 
ities in Bi ngal upon this point from the 
time of the passing of Regulation XL 
1825 up to the present date ? In 
the Board’s Circular of the 7th of Au- 
gust 1838, it was ordered “ that, if the 
zemindar agrees to the terms of settle- 
ment, the jumma of the chur shall 
be added to and included in the original 
tahood, and the parent estate with its 
increment shall be considered a single 
mehal charged with the aggregate in- 
creased jumma. But, on the other hand, 
should the zemindar either refuse to 
accede to the terms of the settlement, 
or object to include it in his tahood , the 
land is to be let in farm for a period not 
exceeding ten j T ears, the proprietor re- 
ceiving a malikana at the usual rate. 
.Should, however, the parent estate be 
brought to salo for arrears of Revenue, 
the right of property in the chur ” — 
and here was the point—" will neces- 
sarily pass to the auction purchaser.” 

Though the Board subsequently saw 
reason to modify these orders, and to 
issue further instructions to their sub- 
ordinates in respect to the settlement 
of alluvial formations, they did not at- 
tempt to call in question the correctness 
of the interpretations which had been 
put upon the law in the Circular of the 
7th August 1838. In their Circular of 
10th July 1841, they allowed “ that the 
instructions contained in their previous 
Circular were legally correct, and that 
the mode of settlement therein pre- 
scribed was not only borne out by the 
law, but was the mode most consistent 
with the terms of the law in which the 
right of property in alluvial formations 
is defined.” From what was stated in a 
subsequent part of the same Circular, 
he was led to infer that the Board would 
have gone up to Government for a fresh 
enactment, not to explain existing laws, 
but to obtain a modification thereof, 
the practice which had been introduced 
admittedly under a correct interpreta- 
tion of those laws having been found 
to lead to embarrassment; but they 
abstained from seeking the interference 
of the Legislature at that time, simply 
because the practice which they wished 
to legalize in the place of the rules then 
jn force, involved no injury or loss to 
rihe owner of this estate to which land 
gained by gradual accession was found 

Mr. Uarington 


to be annexed, but would be merely a 
voluntary relinquishment by Govern- 
ment of certain rights which, under the 
strict letter of the law, it possessed. 
What the rights here alluded to were, 
did not very clearly appear ; but the 
right of holding an increment by allu- 
vion, responsible equally with the parent 
estate for the revenue assessed upon the 
latter, was probably one of the rights 
intended. Seeing, then, that the Sudder 
Court and the highest Revenue autho- 
rities in Bengal had all along been 
agreed as to the intention and meaning 
of the law, it did not appear to him 
that the Council could say with pro- 
priety that doubts existed as to the 
legal effect of particular words in Regu- 
lation XI. 1825, for the removal of which 
a declaratory law was necessary. Any 
doubts which might have been enter- 
tained on the point, had been removed 
by the decision of a competent Court ; 
and he should therefore vote against 
the second reading of the Bill brought 
in by the Honorable Member for Ben- 
gal, if that reading was to be followed 
by the publication of the Bill as it 
stood. 

The Honorable Member of Council 
on his left (Mr. Grant) had, he believed, 
correctly stated the- law as to the settle- 
ment of lands liable to be assessed to 
Government, and as to their sale for any 
arrear of revenue accruing thereon, and 
he concurred in the general principles 
laid down by the Honorable Member in 
his speech ; but he was unable to agree 
with him that alluvial formations at- 
tached to the mainland could be consider- 
ed an estate within themeaniug ofliegu- 
lation VIII. 1800, though temporarily 
let out to a farmer, so long as they were 
not formally and absolutely separated 
from the parent estate with the consent 
and by the act of the proprietor, lie 
could find nothing in Regulation II. 
1825, to lead him to suppose that the 
framers of that law intended that allu- 
vial accretions should be held separately 
from the estate to which they were 
attached, unless it was in that part of 
Clause 1 Section IV which declared that 
the increment should not in any case 
be understood to exempt the holder of 
it from the payment to Government of 
any assessment for the public revenue 
to which it might be liable under the 
provision of Regulation II. 1319, or of 
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any other Regulation in force. Clause 1 
Section 111 Regulation 11. 1819, how- 
ever, which declared the liability to 
assessment of certain lauds in the same 
manner as other unsettled estates, ap- 
plied to lands actually existing at the 
period of the decennial settlement, 
though not included at that time within 
the limits of any estate for which a set- 
tlement was concluded with the owners ; 
and although the principle of the rule 
contained in Clause 1 Section 111 Re- 
gulation 11. 1819 had been extended 
by the 2nd Clause of the same Section 
to alluvial formations, Section VI. 
Act IX of 1847. had the following 
words — 

“ Whenever, on inspection of any such new 
map, it shall appear to the local Revenue 
authorities that land ha9 been added to any 
estate paying revenue directly to Government, 
they shall without delay assess the same.’ 1 

— thus shewing that the framers of the 
law of 18 17, equally with the framers 
of Regulation XI 1825, looked upon 
alluvial accretions as properly forming 
part and parcel of the estate to which 
they had attached themselves; and, 
reading Section VI Act IX of 1817, 
with Clause 2 Section 111 Regulation 
If. 1819, he believed that the only j 
object of the provisions contained in 
those Sections was to protect the in- 
terests of Government, and to secure 
the payment of a fair amount of revenue 
on alluvial formations. For his own 
part, he had no doubt that tho framers 
of Regulation XI 1825 fully intend- 
ed that alluvial accretions should he 
incorporated with, and form part of the 
estate to which they might be annexed, 
and that they should share its fate, 
whatever that might be. The framers 
of the Regulation, knowing tho value 
attached by the natives of this country 
to land, and that they were nearly as 
ready to fight for their lands as for 
their lives, probably never contemplat- 
ed the possibility of the owner of the 
parent estate refusing to allow an allu- 
vial formation to be incorporated there- 
with, and they did not think it neces- 
sary therefore to provide for such a con- . 
tingency. It had, however, occurred ; 
and he agreed with the Honorable and 
learned Chief Justice in thinking, 
that it would be advisable to pass a 
new law to meet such cases, in which 
some provision might properly be intro- 


duced to protect the interests of under- 
tenants. 

With respect to the remarks made by 
the Honorable and learned Member of 
Council opposite (Mr. Peacock), as to 
the depreciation in the value of an estate 
which would follow the loss of its river- 
frontage, he would only observe that any 
injury occurring to the owner of the 
parent estate from that cause would be 
equally experienced by him in the event 
of the alluvial accretion being let in farm 
to a stranger. During the continuance 
of the farming lease, the proprietor of the 
parent estate would be deprived of tho 
use of the river-frontage, any benefits 
arising from which would belong to the 
farmer ; and he saw no objection, there- 
fore, on that ground, to the passing of a 
new law such as that proposed by the 
Honorable and the learned Chief Justice. 

On the whole, then, he thought it bet- 
ter that the present Bill should not be 
read a second time ; but if the Honorable 
Member for Bengal would introduce a 
new Bill not open to the objections 
which appeared to him to exist to the 
Bill before the Council, he should be 
prepared to support it. 

Mr. LeGEYT said, after tho very 
full discussion held on the Bill this day 
and at the last Meeting, he should not 
have obtruded any observations of his 
own upon the Council, were it not that 
he thought it very desirable that tho 
principle involved in the Bill should be 
determined. It appeared to him that 
that principle was, whether this Council 
could discuss, and pass declaratory Acts 
upon decisions of the highest Court 
of Civil Judicature in the Mofussil of 
this country. If he read Regulation X 
1796 aright, the interpretation of the 
Regulations was vested in the Sudder 
Court ; and if that were so, he would 
ask the Council if the decision passed by 
that Court upon the question of Regula- 
tion law at issue in this case, did not 
definitively settle the meaning of the 
law. Did it not declare the law as it 
stood to be in conformity with the con- 
struction which is put upon it ? If that 
were the case, this Bill would disturb 
the decision, and set aside the interpre- 
tation of the Sudder Court, contrary to 
the provision of Regulation X. 1796. 

With respect to the alteration in the 
existing law suggested by the Honorable 
Member for Bengal, huT-own impression 
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was that it was advisable. That im- 
pression had been strengthened by what 
lie heard to-day ; and he should be glad 
to see a Bill brought in to amend the 
law. But he could not assent to the 
second reading of a Bill which, in effect, 
made the Council a Court of Appeal 
from the Sudder Adawlut, and declared 
that that Court had given a mistaken 
interpretation of a law. 

Mb. ELIOTT said, he would make 
but a few observations on the interpreta- 
tion of Regulation XI 1825. lie wished 
to state his concurrence generally in 
the observations which had been made 
by the Honorable Member on his right 
(Mr. Harington). He had endeavored 
simply to look at Regulation XI 
1825 by itself, and it appeared to hi in 
that it was the intention of the law 
that land gained by alluvion should 
Constitute an integral part of the old 
estate, as held by the present Board of 
Revenue. He conceived that the ruling 
of the Sudder Court so far was perfectly 
correct. He could not see what other 
meaning could be properly given to the 
words of the Regulation declaring that 
“ the increment of land thus obtained 
is annexed to the land or estate,” the 
possession of which determined the 
right of property in it ; and although it 
was not expressly laid down that the 
assessment on such land should be added 
to the jumma on the estate, yet that 
followed as a matter of course ; for the 
new land, being made part and parcel 
of the old estate, the additional assess- 
ment must be equally part of the jum- 
ma on the whole. Thus, the law regarded 
the increment and the old land as compos- 
ing one estate. The component parts, 
however, not being inseparable, but sepa- 
rableonly in the manner in which any part 
of the integral estate could be separated 
andformedintoa distinct property. The 
manner in which such a separation could 
be made was laid down by the law to 
which the Honorable Member on his left 
(Mr. Grant) had alluded. The only 
difference in such a case as this was that 
it was not necessary to go through the 
form of butwarrah . For the new land 
being already assessed distinctly, what 
was equivalent to a butwarrah had been 
done. If, then, the Zemindar did not 
choose to hold the new land as part of 
his estate, all ho had to do was to apply 
to the Collector Ao register it as a sepa- 

Mr. IfGejft. 


rate estate, subject to the assessment al- 
ready imposed upon it ; and the Collector 
was bound so to register it. If this were 
so, the law required no amendment. 
According to his view, it was unneces- 
sary to declare, as in the 2nd Section 
of the Bill, that the new land might he 
united to the old, for Regulation XI 
1825 spoke of it as ah initio annexed 
thereto. And again, it was unnecessary 
to provide that the new land should he 
assessed and settled as a separate estate 
with a separate jumma if the zemindar 
was unwilling to hold it in union with 
the original estate, because it was al- 
ready open to the zemindar to apply to 
the Collector so to settle it, and the 
Collector was bound to attend to such 
application. In his opinion, then, the 
Board ot Revenue and Sudder Court 
were correct in saying that the alluvion 
was to be regarded primd facie as part 
and parcel of the original estate. He 
did not know that the Sudder Court had 
said that it was absolutely inseparable 
from it. Section I of this Bill said that 
nothing in Section IV of Regulation XI. 
1825 should be understood as making 
alluvion inseparable from the estate 
which it adjoined ; but he was not sure 
that the Sudder Court positively assert- 
ed that there could be no division of the 
two lands under any circumstances. The 
Regulations pointed out a mode for ob- 
taining a separate settlement of the allu- 
vion; and if the zemindar applied in 
that mode, the separation must be made. 

He therefore saw no occasion for a 
declaratory law on the subject. 

Mb. CURRIE said, he had already 
trespassed on the attention of the 
Council to a greater extent than he hud 
wished to do in speaking in support of 
this Bill; and he proposed, therefore, 
to say but a very few words in reply on 
the present occasion. 

When he framed this Bill — the object 
of which was simply to give legislative 
sanction to a practice in the Revenue 
Department which had obtained since 
the first settlement of alluvial forma- 
tions, under the Orders of the Board of 
Revenue and the Executive Government 
— the idea had never occurred to him 
that it would meet with so much oppo- 
sition, or give rise to so much discussion. 
On Saturday last, objections had been 
taken to its merits, as well as to its 
form. The objections to the merits of 
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the Bill he had endeavored to answer 
at the time, and they had been met more 
completely to-day by the Honorable 
Gentleman opposite (Mr. Grant). But 
there seemed to be a more general feel- 
ing in the Council against the form of 
the Bill. He did not propose to occupy 
the time or the Council with any re- 
marks as to the general expediency of 
declaratory legislation; he would say 
only a few words explanatory of the course 
which he had adopted on this occasion. 
He had always considered it as a re- 
cognized principle of legislation that, 
when a construction was put upon a 
law by a Court of Justice contrary to 
that which the Legislature intended it 
should bear, or which the Legislature 
thought it ought to bear, it was the 
province of the Legislature to provide 
a remedy either by amending the law, 
or, if it thought that the wording as it 
stood would fairly hear the construction 
which it wished it to bear, by passing a 
declaratory Act. That had certainly 
been the practice of the Legislature of 
this country for the last fifty years. 
The Statute Book abounded in declaratory 
Acts, lie would select one as an exam- 
ple. Act II of 1847 was “An Act to 
declare the meaning and extent of cer- 
tain words iu Act V of 1840,” by which 
oaths were abolished, and affirmations 
substituted for them, in the case of 
Hindoos and Mahomedans. In Act V 
of 1840, it was provided that its provi- 
sions should not extend to any of Her 
Majesty’s Courts of Justice. They 
were extended to the Police Court ; but 
on the trial of a Hindoo indicted for 
perjury for a false statement made at 
the Police upon solemn affirmation, the 
Supreme Court held that Police Courts 
came under the designation of “ Her 
Majesty’s Courts of Justice.” The pri- 
soner was accordingly acquitted ; and, 
on the advice of the then Advocate Gen- 
eral, Act II of 1847 was passed. The 
Preamble of that Act declared that — 

“Whereas, by Section IV of Act V of 1840, 
it was amongst other things provided that the 
said Act should not extend to any declaration 
or affirmation mode in any of Her Majesty’s 
Courts of Justice, and doubts have arisen whe- 
ther the words • Her Majesty’s Courts of Jus- 
tice’ mean and extend to the Courts of Justices 
of the Peace — It is hereby declared and enact- 
ed that the words ‘ Her Majesty’s Courts of 
Justice' in the said Act shall be deemed not to 
have meant, nor extended to, and not to mean 
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nor extend to, the Courts of the Justices of 
the Peace.” 

When, following this, and, other 
similar precedents, he prepared this 
Bill in its present form, it certainly 
never occurred to him that he was doing 
anything unusual, or anything which 
coukl be construed as giving any reason- 
able cause of offence to the Sudder 
Court. Viewing the question as he did, 
a declaratory Act appeared to him to be 
the simplest and most straight-forward 
way of doing what he wished to do. 
At the same time, as a majority of the 
Council s$cmed to think that the de- 
claratory form was objectionable, and 
that the same ends might he attained 
by an enactment in a different form, ho 
had no objection whatever to the form 
being changed. But he trusted that 
the Council would allow the Bill to be 
read a second time. It might then, if 
it thought necessary, instruct the Se- 
lect Committee to whom it should be 
referred, to report what alteration they 
considered should be made in it before 
it was published. He should prefer this 
course to withdrawing the Bill and 
bringing in another in a different form ; 
because, as he had said, the Bill was 
now in the form which he thought 
it should bear, and, in altering that 
form, he should like to have the assis- 
tance of Honorable Members who were 
of opinion that that alteration was 
desirable. 

The question having been put, the 
Council divided : — 

Ayes 5. Hoes. 3. 

Mr. Currie. Mr. Harington. 

Mr. Eliott. Mr. LeGeyt. 

Mr. Grant. Mr. Peacock. 

The Chief Justice. 

The Vice-President. 

The Bill was then read a second timo. 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mr. PEACOCK moved that the Bill 
“ to provide for the administration of 
the Estate, and for the payment of the 
debts of the late Nabob of the Carnatic” 
be now read a second time. 

The Motion was carried, and the Bill 
read a second time. 

PORT-DUES (ADEN). 

Mr. LeGEYT movedthe third read- 
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Stamps Bill. 


ing of the Bill “ for the levy of Port- 
dues in the Fort of Aden ” 

The Motion was carried, and the Bill 
read a third time. 

SUBORDINATE CRIMINAL COURT AT 
OOTACAMUND. 

Me. ELIOTT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ to extend Act XXV of 1855” 
(to empower the Session Judge of 
Coimbatore to hold Sessions at Ootaca- 
mund on the Ncilgherry Hills). 

Agreed to. 

The Bill passed through Committee 
without amendment ; and the Council 
having resumed its sitting, the Bill was 
reported. 

Me. ELIOTT then moved that the 
Standing Orders be suspended to admit 
of the Bill being read a third time and 
passed. 

Me. HARINGTON seconded the 
Motion, which was then agreed to. 

Me. ELIOTT moved that the Bill 
be now read a third time and passed. 
Agreed to. 

The Bill was then read a third time. 
Me. ELIOTT moved that Mr. Grant 
be requested to take the Bill to the 
President in Council in order that it 
may be submitted to the Governor-Ge- 
neral for liis assent. 

Agreed to. 

PORT-DUES (ADEN). 

Me. LeGEYT moved that Mr. Grant 
be requested to take the Bill “ for the 
levy of Port-dues in the Tort of Aden** 
to the President in Council in order 
that it may be submitted to the Go- 
vernor-General for his assent. 

Agreed to. 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Me. PEACOCK moved that the 
Bill “ to provide for the administration 
of the Estate and for the payment of the 
debts of the late Nabob of the Carnatic** 
be referred to a Select Committee con- 
sisting of the Chief Justice, Mr. Eliott 
and the Mover. 

Agreed to. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb. CURRIE moved that the Bill 
“ to explain Regulation XI 1825 of the 


Bengal Code, and to prescribe rules for 
the settlement of land gained by allu- 
vion’* he referred to a Select Committee 
consisting of the Chief Justice, Mr. 
Eliott, Mr. llarington, and the Mover. 

Agreed to. 

M r . PE A COC It moved that the Select 
Committee on the Bill he instructed to 
submit a preliminary Report suggesting 
any alterations which they may deem 
expedient to make in the Bill previously 
to the publication thereof, and that they 
omit such parts as are declaratory of 
the existing law. 

Agreed to. 

The Council adjourned. 


Saturday , April 10, 1S58. 
Present : 

The Honorable J. A. Dorin, Vice-President, 
in the Clmir. 

Hon. the Chief Justice, P. W. LeGeyt, Esq., 
Hon’ bio J. P. Grant, E. Currie, Esq , 

Hon’ bio B. Peacock, and 

D. Eliott, Esq., H.B. llarington, Esq. 

RESTORATION OF POSSESSION OF 
LANDS (N. W. P.) 

The CLERK brought under the 
consideration of the Council a Petition 
of the British Indian Association sug- 
gesting amendments in the Bill “ to 
facilitate the recovery of land and other 
real property, of which possession may 
have been wrongfully taken during the re- 
cent disturbances in the North-Western 
Provinces of the Presidency of Bengal.” 

Mb HAltlNGTON moved that the 
above Petition be referred to the Select 
Committee on the Bill. 

Agreed to. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb CURRIE presented the prelimi- 
nary Report of the Select Committee 
on the Bill “ to explain Regulation XI. 
1825 of the Bengal Code, and to pre- 
scribe rules for the settlement of land 
gained by alluvion.** 

AUTHENTICATION OF GOVERNMENT 
STAMPS. 

Mr PEACOCK presented the Report 
of the Select Committee on the Bill “ to 
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provide fin* the authentication of Go- 
fevamAat Stamped" Paper.*’ 

exclusive pr xvuAom to inven- 

TOES. 

Mu PEACOCK also presented the 
Beport of the Select Committee ap- 
pointed to consider the Despatches from 
the Court of Directors disallowing and 
desiring the repeal of Act V£ of 1856 
(for granting exclusive privileges to In- 
ventors.) 

POET OP TAN JOKE. 

Mb ELIOTT postponed the Motion 
(which stood in the Orders of the Day) 
for the first reading of a Bill for bring- 
ing the Port of Tanjore and the adja- 
cent territory under the Laws of the 
Presidency of Fort St. George. 


REGULATION OF PORTS (FORT ST. 

GEORGE). 

Mb ELIOTT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “for the regulation of certain 
Poits within the Piesidency of Fort 
St. George and that the Committee be 
instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to be passed 

Agreed to. 

r l he Bill passed through Committee 
without amendment 

1 he Council resumed its sitting. 

LIGHT-DUES (GULP OP CAMBAY). 

Mb LeGEYT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “to repeal the laws relating 
to the levy of Light-dues within the 
limits of the Gulf oi Cambay.” 

Agieed to. 

Section I was passed as it stood 

Mb LeGEYT moved that the follow- 
ing new Section be added to the Bill ; — 
namely, “ This Act shall commence and 
have effect from and after the 1 st day 
of May 1858.” 

The* Section was agreed to. 

The Preamble and Title were passed 
as they stood. 

The Council having resumed its sit- 
ting, the Bills settled in Committee 
were reported. j 

VOL. IT.— PAST IV. 


SBfMiafil IBNT Of ALLUVIAL LARDS 
(EBRGALK 4 » , 

Mb CtTRBIB moM «»$£& S&ort 
of the Select Committee m be?BtH 
“to explain Beguht&mXf, 18255 of the 
Bengal Code, and to prescribe rule a for 
the settlement of land gained by atip* 
vion” be adopted. * 

Mb PEACOCK said, be should not 
object to the Motion 5 but in assenting 
to the adoption of the Beport, and the 
publication of Idle Bill in the form in 
which it was now presented, he must 
not be considered as binding himself to 
the alterations made in the Bill by the 
Seleot Committee. The first part of 
Section I authorized the assessment of 
alluvion as part of the estate, provided 
the Government should agiee to that 
arrangement; whereas it appeared to 
him that the zemindar had a right to 
insist upon such an assessment. The 
second part withheld from the Govern- 
ment the right of dissent in eases in 
winch he thought it ought to have that 
right. The Section said : — 

“ If the proprietor or proprietors object to 
such an arrangement, or if the Revenue Autho 
nties are of opinion that a settlement of the 
alluvial land cannot properly be made for the 
same term as the existing settlement of the 
original estate, the alluv al land shall be assess- 
ed and settled as a separate estate with a 
sop irate jumuia.” 

So that, if the proprietor Bhould 
object to the alluvion being settled as 
pait ot tiie original estate, the Govern- 
ment would be bound to settle it as a 
sepaiate estate; whereas he thought 
that the Government ought to have 
the right of objecting to such a settle- 
ment where the nature of the alluvion 
was such that the separation would in- 
jure the original estate. It appeared to 
him, therefore, that the Section was 
wrong — first in requiring the assent of 
Government to settlements to which 
zemindars were entitled of right; and 
secondly, in not givingthe Government 
a light of dissent in cases in which it 
might be necessary to exercise it — a 
right which he believed was now vested 
in them by law. 

Mb. OUBBIE said, he would not dis- 
cuss now the objections stated by the 
Honorable and learned Member. It 
seemed to him that this \V*s not the 
time at which they couhl be pioperly 
H ^ • 
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discussed. The Select Committee had 
altered the Bill in accordance with 
the instruction given to them when 
they were appointed last Saturday ; 
and the objections now taken seemed 
to him to be objections of detail, which 
could properly be considered hereafter 
by the Committee. The recommenda- 
tion in their lteport was, not that the 
Bill should be adopted by the Council 
in the form which it now bore, but 
that it should be published in that form. 
Upon its publication, suggestions would 
doubtless be received from lie venue 
Officers and others interested ; and the 
Committee would then be in a position 
to determine whether any further altera- 
tion was necessary. 

The motion was then put, and agreed 
to. 


LIGHT-DUES (GULF OF CAMBAY). 

Mu LicGEYT moved that the Stand- 
ing Orders be suspended to admit of 
the Bill “ to repeal the laws relating to 
the levy of Light-dues within the limits 
of the Gulf of Cambay” being read a 
third time and passed. 

Mu. CUTIMIE seconded the Motion, 
which was agreed to. 

Mu. LeGEYT moved that the Bill 
be now read a third time and passed. 

Agreed to. 

Thu Bill was read a third time. 

Mu. LeGEYT moved that the Vice- 
President be requested to take the above 
Bill to the President in Council in 
order that it may be submitted to the 
Governor-General for his assent. 

Agreed to. 


LUNATIC ASYLUMS. 

Mu. ELIOTT moved that a commu- 
nication received by him from the Ma- 
dras Government be laid upon the 
table and referred to the Select Com- 
mittee on the Bill “ relating to Lunatic 
Asylums.” 

Agreed to. 

The Council adjourned. 


Saturday , April 17, 1858. 
Puesent : 

The Honorable J. A. Dorin, Vice-President , 
in the Chair. 

Hon. the Chief Justice, P. W. LeGeyt, Esq., 
Hon'ble J. P. Grant, E. Currie, Esq., 
Hon’blo Major General and 

Sir J. Outrain, H. B. Harington, 

Hon’blo B. Peacock, Esq. 

D. Eliott, Esq., 

The following Messages from the Go- 
vernor-General were brought by the 
Vice-President and read : — 

CORPORAL PUNISHMENT. 

MESSAGE No. 132. 

The Governor-General informs the 
Legislative Council that he lias given 
his assent to the Bill which was passed 
by them on the 27th February 1858, 
entitled “ A Bill to authorize the inflic- 
tion of Corporal punishment in certain 

cases. 1 * 

G. F. EDMONSTONE, 

Secy, to the Govt . of India, 
with the Governor General. 
Allahabad, ) 

The 4 th April 1858. ) 

MUNICIPAL ASSESSMENT (SUBURBS 
OF CALCUTTA, AND HOWRAH). 

MESSAGE No. 133. 

The Governor-General informs the 
Legislative Council that ho has given 
his assent to the Bill which was passed 
by them on the 27th February 1858, 
entitled “ A Bill for raising funds for 
making and repairing roads in the 
Suburbs of Calcutta and the Station of 
Howrah.” 

G. F. EDMONSTONE, 

Secy . to the Govt . of India , 
with the Governor-General . 
Allahabad, ) 

The 4th April 1858. ) 

CONCEALMENT OF GOVERNMENT 
PROPERTY. 

MESSAGE No. 134. 

The Governor-General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 


Mr. 'Currie 
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by them on the 20th March 1858, enti- 
tled “ A Bill for the punishment of per- 
sons who unlawfully possess or conceal 
arms or other property belonging to 
Her Majesty or the East India Com- 
pany.” 

G. F. EDMONSTONE, 

Seng, to the Govt of India, 
with the Governor- General. 

Allahabad, *) 

The 4 th April 1858. ) 

FORT OF TANJORE. 

Mr. ELIOTT moved the first reading 
of a Bill “ for bringing the Fort of Tan- 
jore and the adjacent territory under the 
Laws of the Presidency of Fort St. 
George.” 

He said, when the Province of Tanjore 
was assumed by the East India Com- 
pany, the Fort and some adjacent villages 
were left in the possession of the Rajah, 
and he was authorized to conduct the 
administration of Justice within those 
precincts, for which purpose lie establish- 
ed three Civil Courts — one, a Court for 
the trial of original suits ; the second, a 
Court for the decision of ordinary ap- 
peals ; and the third, a Court for the 
decision of special appeals. lie also 
established a Criminal Court. In con- 
sequence of the death of the Ilajali 
without male issue, the Fort and its 
adjacent territory had lapsed to the 
East India Company ; and it had lie- 
come necessary to provide for those pre- 
cincts being brought under the Presi- 
dency of Fort St. George ; which being 
done, it would be expedient to appoint 
competent Courts in lieu of the tribu- 
nals which had hitherto exercised juris- 
diction within them. It was intended to 
establish a District Moonsiff’s Court at 
Tanjore for the trial of original suits, 
and for the exercise of Criminal juris- 
diction under Act XII of 1854, which 
authorized the Government of Madras 
to vest District Moonsids with such 
jurisdiction, at their discretion. The 
Court, it was proposed, should be under 
the Zillah Court of Trichinopoly, to 
which the Fort and adjacent territory 
were to be annexed ; and appeals from 
the decisions of the District Moon si If 
would be heard by the Principal Sudder 
Amecn of that Zillah by reference from 
the Judge. 

The Bill recognized the Rajah's Courts 
as de facto exercising jurisdiction until 


the proposed Act should come into oper- 
ation. 

It provided that decisions passed by 
such Courts in original Civil suits should 
be considered as final, if no appeal should 
have been made against them withiu 
thirty days. 

Original suits, appeals other than spe- 
cial appeals, and proceedings in such 
Courts pending at the time of tho Act 
coming into operation, would be trans- 
ferred to the Courts of the District 
Moonsiffs. 

Appeals not pending at the time tho 
Act should come into operation, but 
presented within thirty days after the 
passing of the decisions appealed against, 
would be received by the Zillah Court, 
and disposed of in the same manner as 
pending appeals. 

Special appeals which were pending, 
or which might be preferred within 
sixty days of the passing of the deci- 
sions appealed against, would be heard 
by the Zillah Judge. 

Some time ago, tho Government being 
informed that the Rajah’s Courts conti- 
nued to exercise jurisdiction, directed 
that the Commissioner should restrict 
their operation as much as possible ; and 
it was probable that, since then, scarcely 
any original suits had been filed in them. 

The Bill was read a first time. 

EXCLUSIVE PRIVILEGES TO 
INVENTORS. 

Mr. PEACOCK moved the first read- 
ing of a Bill “for granting exclusive 
privileges to Inventors.” He said, on 
Saturday last, he presented the Report 
of the Select Committee appointed to 
consider the subject of the Patent Laws ; 
and he should now move the first reading 
of a Bill which was recommended by 
that Committee to be introduced in 
lieu of Act VI of 1856. The Council 
would recollect all the circumstances 
relating to the passing of Act VI of 
lb56, and to its repeal in consequence 
of the opinion given, by the Law Offi- 
cers of the Crown that it was not 
competent to tho Council to pass an 
Act for granting exclusive privileges 
to Inventors in India, inasmuch as it 
affected the Prerogative of the Crown. 
In consequence of that .opinion, tho 
Honorable the Court of IJirectors issued 
orders that the Act should be repealed 9 
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and a new one be introduced in sub- 
stitution of it, to be sent home to Eng- 
land for the purpose of receiving the 
sanction of the Crown previously to 
being passed, under the 16 and 17 Viet., 
c. 95. He, accordingly, now brought 
in a Bill for that purpose, and proposed 
that it should he read a first and second 
time, then published with the view of 
eliciting suggestions, afterwards passed 
through a Committee of the whole 
Council, and filially sent home in the 
appointed form for the sanction of Her 
Majesty. 

The Bill recited that — 

“Whereas Aet VI of 1856, entitled ‘an 
Act for granting exclusive privileges to In- 
ventors, ' was passed by the Legislative Coun- 
cil of India without the sand ion of Her 
Majesty to the passing thereof having been 
previously ohluincd mul signified in pursuance 
of the Statute passed in the se\cntccntli year 
of the reign of Her Majesty, entitled — ‘An 
Aet to provide for the Government of India :* 
ami whereas, Her Majesty’s Luw Officers hav- 
ing given it as their opinion that the Legis- 
lative Council of India was not competent to 
pass Act VI of 1S5G without previously ob- 
taining the sanction of the Crown, and the 
Court of Directors of the East India Company 
having in pursuance of the power vested in 
them by Law disallowed Act VI of 1850, and 
having signified to the Governor- General of 
India in Council their disullowance thereof, 
tho said Act was repealed by Aet IX of 1857 : 
and whereas it is expedient, for the encourage- 
ment of Inventors of new manufactures, that 
curtain exclusive privileges in their inventions 
should be granted to them in India, and that 
exclusive privileges obtained under the said 
Act should be protected: It is enacted as 
follows. (Tlio sanction of Her Majesty to the 
passing of this Aet having been previously 
obtained and signified, in pursuance of the 
said Statute) : — ” 

Several suggestions had been made 
for the amendment of Act VI of 1856, 
which the Committee had taken fully 
into consideration ; and they proposed, 
in consequence of those suggestions, 
and on a re-consideration of the whole 
Act, to make certain amendments. These 
were not many, and he would shortly 
describe what they were. 

By the Law of England, Letters 
Patent were void if the inventions in re- 
spect of which they were granted were 
of no utility. Any person who infring- 
ed a patent, might set up as a defence 
to an action by the patentee that the 
invention was not useful ; or any person 
might apply fqr a scire facias to rescind 
a patent upon the same ground. The 

Mr. Peacock 


^Select Committee, having fully consi- 
dered the question, had not thought it 
right to allow the inutility of an inven- 
tion to be raised as a defence to an ac- 
tion for the infringement of an exclu- 
sive privilege ; because if an invention 
was useless, there was no occasion to 
infringe the exclusive privilege by using 
it ; but they thought that it would be 
advisable, for the purpose of preventing 
frivolous applications for exclusive privi- 
leges, to provide that, if an invention 
should appear to be perfectly useless, 
any person might move the Supreme 
Court to have the exclusive privilege 
granted in respect of it, revoked. They 
had therefore provided that the want 
of utility of an invention should be no 
defence to an action for the infringe- 
ment of an exclusive privilege, but that 
it might he a ground upon which to set 
aside an exclusive privilege on an appli- 
cation to the Supreme Court. 

Section XVI of Act VI of 1856 pro- 
vided that aii importer into India of a 
new invention should be deemed an 
inventor within the meaning of the 
Aet. By the Law of England, a per- 
son importing a new invention was en- 
titled to Letters Patent in the same way 
as if he were the actual inventor. But 
the Select Committee, after careful re- 
consideration, were of opinion that thero 
was no sucli merit in importing new 
inventions at the present day as to en- 
title importers to exclusive privileges. 
If a foreign invention was really good, 
and was in use abroad, they thought 
that the Public would be sure to hear 
of it in these days of scientitic publica- 
tions and facility of inter-communica- 
tion between foreign countries ; and 
that there would, therefore, be no ne- 
cessity to give any person an exclusive 
privilege as an inducement to import 
it. For instance, if there were new in- 
ventions in America in the Electric 
Telegraph, in steam engines, in locomo- 
tives, or in other manufactures, there 
could be no doubt that they would be- 
come known in this country by the 
means to which he had referred ; and 
consequently, there would be no advan- 
tage in giving exclusive privileges to 
persons for importing them. Under 
this Bill, therefore, if a man was an ac- 
tual inventor, he would be entitled to 
an exclusive privilege; but if he was 
only the importer of an invention, he 
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would not be entitled to shut out the 
Public from the use of the invention. 

By Section XVIII of Act VI of 1856* 
it was enacted that an invention not 
publicly used or known in India before 
the application for leave to file a speci- 
fication, should be deemed a new inven- 
tion within the meaning of the Act. 
Soveral objections had been made to 
this provision. One gentleman had 
said that he had intended to bring into 
use here an invention for wheels for 
locomotives which was well known in 
England ; but that, under this Section, 
lie would be prevented from doing so if 
some one else should have previously 
come out and patented the invention. 
The Select Committee thought that 
this would not bo right, and had pro- 
vided that no invention should be deem- 
ed a new invention within the meaning 
of the Act if it should, before the appli- 
cation for leave to lile the specification, 
have been generally used in India or in 
any part of the United Kingdom, or been 
made publicly known in any part of 
India or of the United Kingdom by 
means of a printed or written publica- 
tion. 

By Section XIX of Act VI of 185(5, 
it was enacted that, if an actual invent- 
or should have taken out Letters Patent 
in England, his invention should be 
deemed a new invention within the 
meaning of the Act if it was not pub- 
licly known or used in India at the date 
of the petition for the Letters Patent, 
although it might have been publicly 
known or used in India before the time 
of his petitioning the Governor-General 
in Council under the Act for leave to 
lile a specification thereof — provided 
that he filed -such Petition within six 
calendar months from the date of the 
Letters Patent. The object of this 
provision was to extend to India the 
Letters Patent granted by the Crown, 
if the inventor applied within six months. 
But objections had been taken to the 
period of time allowed for the applica- 
tion. In England, a person who had 
obtained Letters Patent was entitled to 
six months within which to file a speci- 
fication of the mode in which his inven- 
tion was to be used ; and it had been 
urged that, if he should bo unable to 
complete his patent by filing a specifi- 
cation until shortly before the expira- 
tion of the period allowed, he would be 


debarred from an exclusive privilege in 
his invention in Iudia. That would be 
an injustice ; and, therefore, the Select 
Committee had thought it right, and 
had provided, that an actual inventor 
who had obtained Letters Patent in 
England, should be entitled to ail exclu- 
sive privilege under the Act if he appli- 
ed to the Governor-General in Council 
for leave to lile a specification of his 
invention within twelve months from 
the date of his patent — that was to 
say, he would have six months within 
which to complete his patent in Eng- 
land, and six months within which to 
apply for its extension to this country. 
On the other hand, however, they 
thought that, if the Letters Patent 
should be cancelled in England in cou- 
scquence of any defect, the inventor 
should not be entitled to any exclusive 
privilege here ; and they had therefore 
provided that an exclusive privilege un- 
der the Act should not continue beyond 
the time during which the Letters Pa- 
tent in England should be iu force, 
and that it should cease if the Letters 
Patent in England were rescinded by 
the Crown. 

The Select Committee had made one 
or two slight alterations in certain other 
Sections of the Act to which he did not 
think it necessary to refer particularly, 
as they related to mere matters of de- 
tail. 

They had omitted Section XXXV of 
Act VI of 1856, which declared that 
nothing contained in the Act should — 

“ abridge or affect the Prerogative of the 
Crown in relation to the granting, or with- 
holding the grant, of any Letters Patent for 
inventions or otherwise, or affect or interfere 
with anj Letters Patent for an invention here- 
tofore granted, or hereafter to bo granted, by 
the Crown.” 

They had not thought it necessary 
to insert this Section in the present 
Bill, because the Bill would be sent 
home for the sanction of the Crowu be- 
fore it was passed. The Council had 
inserted it in Act VI of 1856, consider- 
ing — whether rightly or wrongly, he 
would not discuss now — that it would 
provide against any interference with 
the Prerogative of the Crown. The Law 
0 dicers of the Crown, however, had 
given it as their opinion that it would 
not protect the Prerogative, and that it 
was beyond the competency ol the Uoun- 
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cil to pass the Act. The Act had been 
repealed in consequence; and the Bill 
which he now introduced in substitu- 
tion of it would, previously to being 
passed, be sent home for the Royal sanc- 
tion. It was unnecessary, therefore, 
that Section XXXV of Act VI of 1856 
should be retained, and the Select Com- 
mittee had accordingly omitted it. 

The Select Committee had inserted a 
new Section, by which it was provided 
that all exclusive privileges granted 
under Act VI of 1856, and all remedies 
which that Act gave cither for the in- 
fringement of an exclusive privilege, or 
for the purpose of setting one aside, 
should be continued in the samo wav 
as if the Act had not been repealed. 
The object of tliia provision was to put 
all persons who luid obtained exclusive 
privileges on tlio faith of the Act, in 
precisely the same position in which 
they would have been if the Act had 
received the sanction of Her Majesty 
previously to its being passed. 

It had also appeared proper to the 
Select Committee to extend the term 
of exclusive privileges already obtained 
under Act VI of 1856. The Act allow- 
ed an exclusive privilege for the term 
of fourteen years from the time of 
applying for leave to file a specification. 
But as the parties who had obtained 
exclusive privileges under it had been 
prevented from bringing them into effect 
in consequence of its repeal, it was but 
right that the term of fourteen years 
should be taken to commence, not from 
the date of the application for leave to 
file a specification, but from the date of 
the passing of the new Act ; so that 
the parties should have what the Act 
of 1856 contemplated — the full period 
of fourteen years for the enjoyment of 
their exclusive privileges. 

With these observations, which were 
ail that he thought it necessary to make, 
ho should move the first reading of the 
Bill. 

The Bill was read a first time. 


REGULATION OF POUTS (FORT 
St. GEORGE). 

Mb. ELIOTT moved that the Bill 
“for the Regulation of certain Ports 
within the Presidency of Fort St. 
George” be now read a third time. 

Mr. Peacock 


The Motion was carried, and the Bill 
read a third time. 

AUTHENTICATION OF GOVERNMENT 
STAMPS. 

Mb. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “to provide for the au- 
thentication of Government Stamped 
Paper;” and that the Committee be 
instructed to consider the Bill in tho 
amended form in which tho Select 
Committee had recommended it to be 
passed. 

Agreed to. 

'1 he Bill passed through Committee 
after the omission (on the motion of 
Mr. Currie) of the word “ Covenanted” 
wherever it occurred before the words 
“ Deputy and Assistant Collector,” and 
the addition of the following new Section 
at the end of the Bill : — 

“The words ‘Collector* or ‘his Deputy or 
Assistant* shall bo doomed to include any 
Officer exercising the powers of a Collector or 
of his Deputy or Assistant respectively.** 

The Council having resumed its sit- 
ting, the Bill was reported. 

REGULATION OF PORTS (FORT 
St. GEORGE). 

Mr. ELIOTT moved that Mr. Pea- 
cock be requested to take the Bill “ for 
the Regulation of certain Ports within 
the Presidency of Fort St. George” to 
the President in Council in order that 
it may he submitted to the Governor- 
General for his assent. 

Agreed to. 

The Council adjourned. 


Saturday , April 24?, 1858. 
Pbesent : 

Tho Honorable J. A. Dorin, Vice-President , 
in the Chair. 

Hon. the Chief Justice, D. Eliott, Esq., 
Hon. J. P. Grant, P.W.LeGeyt, Esq., 
Hon. Major Genl. Sir E. Currie, Esq., 

J. Outram, I and 

Hon* bio B. Peacock, j H.B.Harington,Esq. 
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The following Messages from the 
Governor General were brought by the 
Vice-President anil read : — 

(MINORS) FORT ST. GEORGE. 

MESSAGE No. 135. 

The Governor General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 28th March 1858, en- 
titled a Bill ‘‘ to extend the provisions 
of Art XXI of 1855 in the Presidency 
of Fort St. George to Minors not sub- 
ject to the superintendence of the Court 
of Wards.” 

G. F. EDMONSTONE, 

Sr ci/. to /hr Govt, of India 
with the Goer. Grnl. 
Allahabad; \ 

The i)th April 1S5S. ) 

1’ORT- DUES (ADEN). 

MESSAGE No. 13G. 

The Governor General informs the 
Legislative Council that he has given his 
assent to the Bill which was passed by 
them on the 3rd April 1858, entitled a 
Pill lor the levy of Port- dues in the 
Port of Aden.” 

G. F. EDMONSTONE, 
See//, to the Govt, of India 
with the Govr. Genl. 
Allahabad; ) 

The 14/A April 185S. ) 

SUBORDINATE CRIMINAL COURT 
(OCTACAMUN D). 

MESSAGE No. 137. 

The Governor General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 3rd April 1858, entitled 
a Bill “ to extend Act XXV of 1855.” 

G. F. EDMONSTONE, 
Sec/j. to the Govt, of India 
with the Govr . Genl. 
Allahabad; ) 

The\4ilh April 1858. ) 

RESTORATION OF PO^E?SlON OF 
LANDS (N. W. PROVINCES). 

Mr. HABINGTON presented the 
Report of the Select Committee on the 
Bill “ to facilitate the recovery of land 
TOL. IY. — PART V. 


and other real property, of which pos- 
session may have been wrongfully taken 
during the recent disturbances in the 
North-Western Provinces of the Presi- 
dency of Bengal.” 

NATIVE PASSENGER SIIIPS. 

Mu. ELIOTT presented the Report 
of the Select Committee on the Bill 
“ for the regulation of Native Passenger 
Ships.” 

FORT OF TANJORE. 

Mr. ELIOTT moved the second 
reading of the Bill “ for bringing the 
Fort of Tanjore and the adjacent terri- 
tory under the Laws of the Presidency 
of Fort St. George.” 

The motion was carried, and the Bill 
read a second time. 

EXCLUSIVE PRIVILEGES TO 
INVENTORS. 

Mr. PEACOCK moved the second 
reading of the Bill “ for granting exclu- 
sive privileges to Inventois.” 

The motion was carried and the 
Bill read a second time. 

AUTHENTICATION OF GOVERNMENT 
STAMPS. 

Mr PEACOCK moved that the Bill 
il to provide for the authentication of 
Stamped Paper issued from the Stamp 
Olliee in Calcutta” be now read a third 
time and parsed. 

The motion was carried, and the Bill 
read a third time. 

ESTATE OF THE LATE NABOB 
OF THE CARNATIC. 

Mr. PEACOCK said, the Honorable 
Member for Madras bad received a com- 
munication from the Madras Govern- 
ment requesting him to expedite as much 
as possible the passing of the Bill “ to 
provide for the administration of the 
Estate, aud for the payment of the debts, 
of the late Nabob of the Carnatic.” 
The Bill had already been read a 
second time, and referred to a Select 
Committee. He (Mr. Peacock) proposed 
that the Committee be instructed to 
present their Report upon It iP. the first 
o * 
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Meeting of the Council after the 1st of 
June next — which would allow two 
months to creditors of the Nabob for 
making known any objections which 
they might have to the Hill— and that 
a notification to that effect be published 
in the Gazette . Accordingly, he should 
now move that the Standing Orders be 
suspended in order that the Bill might 
be proceeded with without delay. 

Mr. ELIOTT seconded the motion, 
which was then agreed to. 

Mil. PEACOCK moved that the 
Select Committee on the Bill be in- 
structed to present their Report at the 
first Meeting of the Council after the 
first of June next, and that a notifiea 
tion to that effect be published in the 
Gazette for general information. 

Agreed to. 

FORT OF TANJORE. 

Mr. ELIOTT moved that the Bill 
“ for bringing the Fort of Tan jure and 
the adjacent territory under the Laws 
of the Presidency of Fort St. George” 
be referred to a Select Committee con- 
sisting of Mr. Currie, Mr. Harington, 
and the Mover. 

Agreed to. 

EXCLUSIVE PRIVILEGES TO 
INVENTORS. 

Mr. PEACOCK moved that the 
Bill “ for granting exclusive privileges 
to Inventors” be referred to a Select 
Committee consisting of the Chief Jus- 
tice, Mr. Grant, and the Mover. 

Agreed to. 

The Council adjourned. 


Saturday , May 1 , 1S5B. 
Present : 

The Hon’ble the Chief Justice, Vice-President) 
in the Chair. 

Hon. J. P. Grant, | P. W. LeGcyt, Esq. 
Hon. Mujor Genl. Sir | E. Currie, Esq. 

Jas. Outrara, and 

Hon. H. Ricketts, H. B. Harington, Esq. 
Hon. B. Peacock, 

The following Message from the Go- 
vernor General was read by the Vice- 
President: — * 


LIGJIT-DUES (GULF OF CAMBAY). 

The Governor General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 10th April 1858, entitled 
“ A Bill to repeal the Laws relating 
to the levy of Light-dues at Ports with- 
in the limits of the Gulf of Cambay.” 

G. F. EDMONSTONE, 
Secy, to the Govt, of India y 
With the Govr. Gent. 

Allah arad; 1 
April 2(Hh, 1858. / 

The CLERK brought under the 
consideration of the Council the follow- 
ing Petitions : — 

COTTON-FRAUDS (BOMBAY). 

A Petition of certain Native Cotton 
Merchants and Dealers residing in the 
Town and Island of Bombay against 
Section VI of the Bill “for the better 
suppression of frauds in the Cotton-trade 
in the Presidency of Bombay.” 

Mu. LeGEYT moved that the Peti- 
tion be referred to tlio Select Com- 
mittee on the Bill. 

Agreed to. 

CONSERVANCY ACT. 

Also a Petition of the Bengal Bonded 
Warehouse Association praying for a 
modification of Section XXXV of Act 
XIV of 185G (for the Conservancy and 
Improvement of the Towns of Cal- 
cutta, Madras, and Bombay, and the 
several stations of the Settlement of 
Prince of Wales’ Island^jSingapore, and 
Malacca,) relative to the powers of the 
Commissioners to allow projections, not 
exceeding a certain width, from houses. 

Mr. CURRIE moved that the Peti- 
tion be printed. 

Agreed to. 

PORTRAIT OF THE MARQUIS OF 
DALHOUSIE. 

The CLERK reported to the Council 
that he had received a communication 
from the Secretary to the Government 
of India in the Home Department for- 
warding an Extract of a Despatch from 
the Court of Directors on the subject 
of the Marquis of Dalhousie’s Portrait. 

Mr. GRANT moved that the com- 
munication be printed. 

Agreed to. 
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RESTORATION OF POSSESSION OF 
LANDS (N. W. P.) 

Me. HARINGTON moved that the 
Council resolve itself into a Committee 
on the Bill “ to facilitate the recovery 
of land and other real property, of which 
possession may have been wrongfully 
taken during the recent disturbances 
in the North-Western Provinces of the 
Presidency of Bengal and that the 
Committee be instructed to consider 
the Bill in the amended form in which 
the Select Committee had recommended 
it to be passed. 

Mr. RICKETTS said, having been 
appointed a Member of this Council 
only within a few minutes, he was un- 
prepared to oppose the Motion to go 
into Committee on this Bill ; but he 
wished to take that, the earliest oppor- 
tunity he had had, of saying that he did 
not think this piece-ineal legislation 
suited to the circumstances of the North- 
Western Provinces, or the crisis with 
which the Council had to deal. Many of 
those Provinces were still in the posses- 
sion of the rebels. Though we had re- 
covered possession of some of them, little 
better than anarchy prevailed still. The 
condition of all those Provinces was 
changing day by day : the condition of no 
two was the same ; and it appeared to 
him really impossible that any Act that 
was applicable to one or two, should be 
applicable to the whole. Me should much 
prefer, either the introduction of one com- 
prehensive Act to enlarge the powers of 
the Governor of the North-Western 
Provinces, or thV suspension for a term of 
the operation of the Regulations now in 
force within them. Were our Code of 
Regulations acknowledged by all to be 
a good Code, the Council might hesitate 
before it suspended its operation. Rut 
the Code, especially that part of it 
which related to procedure, was avowed- 
ly a bad Code ; the Counc il had been 
employed, now for a long time, in the 
preparation of one which was to super- 
seded ; and amongst the people who lived 
under it, there was a very large number 
who would not have the slightest objec- 
tion to its being suspended whilst that 
measure was in progress. He had seen, 
not long ago, a letter from an Officer 
employed in one of the districts lately 
made over to the Government of the 
Punjab in which the writer s^id — “ Let 


what will happen, the people of these 
districts will never regret the rebellion, 
for they have escaped the blight of the 
accursed Code.” He found that Code 
spoken of in the following terms in the 
Pamphlet recently published entitled 
“ The Crisis in the Punjab” 

“ The exaggerated elaboration of its routine 
and ramification of its legal defences, as dis- 
tasteful to those who had to administer it, as 
incomprehensible to the people, furnished no 
hope that any district could be held by either 
moral force founded upon its merits, or on 
affectionate reminiscences of its points of 
procedure.’* 

He would not say that that picture 
was not exaggerated ; but be did not 
think that even the Honorable Mover 
of this Bill would say that lie believed 
the Code to be dear to the hearts of any 
of the people in any part of the Pro- 
vinces in the North-West. And if that 
was the case, surely it would bo good 
to strengthen the hands of the local 
Government by suspending the oper- 
ation of the Code for a period, and 
creating the Governor Dictator, and 
making his will law. 

He (Mr. Ricketts) was aware that he 
would not have the Council with him, 
and lie would not, therefore, oppose the 
motion to go into Committee upon the 
Bill ; but he had thought it right to avail 
himself of the very first opportunity of 
expressing the views which he entertain- 
ed with regard to this subject. 

Mu. HARINGTON said, he did not 
think that this was the time to go into 
the question as to whether existing Re- 
gulations were popular or not. That 
question had nothing to do with the 
Bill before the Council. An emergency 
had arisen in the North-Western Pro- 
vinces for which it was necessary to 
make provision. That emergency con- 
sisted in many persons having been 
wrongfully deprived of the possession 
of their estates during the recent dis- 
turbances who, if left to the ordinary 
remedy of a regular Civil action, would 
be subjected to considerable delay and 
expense. This Bill wa$ iutended to 
provide for these persons an easy and 
speedy means of obtaining redress ; and 
ib appeared to him that the mode of 
procedure which it prescribed would be 
found equally simple and summary with 
anything in the Code of the Punjab 
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which had been so highly extolled in 
some quartet's. He, therefore, hoped 
that the Council would go into Com- 
mittee on the Bill. 

Mu. PEACOCK said, the Honorable 
Member opposite (Mr. Ricketts) had 
stated that the circumstances of the va- 
rious districts of the North-Western Pro- 
vinces were sodifferent that no Act appli- 
cable to one or two could be applicable to 
the whole of them, and he had described 
this Bill as piece-meal legislation. The 
Bill had been prepared with great care 
for the purpose of being adapted to 
districts which differed from each other 
in their circumstances. It would be 
seen upon reference to the Bill that it 
was not to take effect absolutely in every 
district of the North-Western Provinces, 
but only in those districts in which 
the Executive Government should deem 
it necessary to appoint Special Commis- 
sioners for the purpose of carrying out 
its provisions. The Act would not take 
effect of its own force. Where a dis- 
trict required the Act, the local Go- 
vernment would appoint Special Com- 
missioners, who would act under a 
procedure provided for them, and in 
that district the jurisdiction of the ordi- 
nary Courts would be suspended ; but 
in those districts in which Special Com- 
missioners were not appointed, the 
ordinary rules of the existing law 
would continue in force. It appeared 
to him, therefore, that this Bill, so far 
from being uusuited to the circumstances 
of the North-Western Provinces, was 
entirely adapted to them, lie was not 
standing there to support the existing 
Code of Regulations ; but he certainly 
should hesitate a long time before he 
could assent to the proposition of the 
Honorable Member that it would be ex- 
pedient to appoint a Dictator whose 
will should be law, even if he believed 
that the Council had the power to legal- 
ize such an appointment. In his opin- 
ion, however, the Council had no such 
power. By the Charter Act, the power 
of making Laws and Regulations was 
vested in the Governor General in 
Council, constituted in the manner pro- 
vided by the Act; but they were 
prohibited 'from making any Laws or 
Regulations which should vary the pro- 
visions of the Act. It was, therefore, 
beyond their power to enable any man 
make Laws and carry them into 
Mr,lLurinQton 


effect. He should be very sorry to see 
any man vested with such extensive 
powers in any part of these dominions — 
vested with powers so extensive, that 
his will should be law ; and he did not 
think that even existing circumstances 
rendered the introduction of such a 
measure necessary in the North-West- 
ern Provinces. 

The VICE-PRESIDENT said, be- 
fore putting the question, lie would ask 
the permission of the Council to say a few 
words upon it. 

In what he proposed to say* he desired 
to be understood as not committing 
himself to any opinion on the question 
raised by the Honorable Member who 
had this-day taken his seat. That 
question, as he understood it, was not 
so much the propriety of appointing a 
Dictator to govern the North-Western 
Provinces at his own will, as the more 
moderate proposition of reducing those 
Provinces to the condition of a non- 
Regulation Province. He by no means 
committed himself to the opinion that 
it would be inexpedient to do this. 
All he said was that, whatever might 
be the expediency of doing it, he 
thought that the question was a very 
large one, and that, if brought forward, 
it ought to be brought forward with 
the full weight and authority of the 
Executive Government, after mature 
consideration by them of the propriety 
of establishing the system proposed in 
lieu of the Regulations now in force in 
those Provinces. This very large ques- 
tion of altering the whole system of law 
by which certain Provinces were govern- 
ed, was very different from the question 
involved in the measure now before the 
Council ; and it appeared to him that it 
would be improper to mix them up 
together. The measure before the Coun- 
cil was designed to provide a remedy for* 
a particular evil which had arisen out of 
the recent disturbances — to give as sim- 
ple and speedy means of redress as pos- 
sible to owners of real property who had 
been wrongfully driven out of possession. 
It would be hard on that class of suf- 
ferers to delay the passing of a measure 
like this, while the subject of the future 
government of the Provinces might be 
under the consideration of the Govern- 
ment. Every day of continued dis- 
possession was a hardship on the right- 
ful owner, and increased, as all the world 
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knew, the difficulty of recovering posses- 
sion. Without offering any opinion, 
therefore, with respect to the general 
views expressed by the Honorable Mem- 
ber, he must say it appeared to him that 
it was not desirable to delay the passing 
of the present Bill. 

The motion to go into Committee on 
the Bill was then put and agreed to. 

Sections 1 to X were passed as they 
stood. 

Section XI provided for the enforce- 
ment of the order restoring possession 
to the rightful owner, ani for the ad- 
justment and recovery of mesne profits. 

Mu. RICKETTS said, as he read the 
Section, the Collector, on a case being 
referred to him for the purpose of ad- 
justing the amount of mesne profits 
payable, was to endeavor to ascertain 
what collections had been actually made 
by the party wrongfully in possession, 
and to levy the amount for the benefit 
of the rightful owner. If that was the 
intention, the enquiry would be so 
difficult that it would be almost impos- 
sible for the Collector in any length of 
time to ascertain what the collections 
had amounted to. It appeared to him 
(Mr. Kickctts) that matters would be 
greatly simplified if the following words 
were introduced into the Section after 
the words In cases so referred,” in the 
17th line: — 

“Tf tho settlement papers of the property, 
or any other papers shewing tlio rental at the 
period of settlement are forthcoming, the Col- 
lector shall adjudge as mesne profits the rental 
ot the land lor the term of its dispossession, 
minus ten per cent, expenses of collect ion, ami 
any sum that may have been paid to the Bri- 
tish Government us Revenue. Should such 
papers not be forthcoming, the Collector shall 
adjudge the mesne profits of a whole \ear to 
bo sixty Rupees on eueli hundred Rupees of 
the sndder jiiimna of the estate ; and the pro- 
fits of each month, if the period of possession 
lias been less than a year, at ono-Lwelllh of 
such sum, minus auy sum that may have been 
paid as Revenue to the British Government ; 
and”— 

If these words were introduced, all the 
trouble and the many vexations of en- 
deavoring to ascertain what had been 
collected, would be saved. It was true 
that, by adopting such a plan, the party 
who had wrongfully taken possession 
might occasionally have to pay some- 
thing more than lie had collected ; but 


he (Mr. Ricketts) could see no objec- 
tion to that. If a man took possession 
of an estate wrongfully, bo could not 
claim to be protected from the conse- 
quences of his wrongful act. He (Mr. 
Ricketts) should, therefore, move os an 
amendment that the words he had read 
be inserted after the words “ In cases so 
referred,” in the 17th line of the Section. 

Mb. HARINGTON said, the duty 
which this Section would impose on the 
Collector would in no way differ from 
the duty which that Officer had to per- 
form when a decree of the Civil Court 
which awarded mesne profits to the suc- 
cessful party was referred to him for 
the purpose of adjusting tbe amount. 
In such cases, no great difficulty was 
experienced by the Collector in ascer- 
taining what amount of mesne profits 
bad been realized by the party declared 
liable for the same; and he (Mr. Har- 
in g ton) did not sec that it would be 
more difficult for that Officer to carry 
out tbe part of tbe Bill under consi- 
deration. It might not be wrong in 
principle that the person who had taken 
wrongful possession ol an estate should 
be responsible to the owner for the rents 
of the period during which he had been 
in possession, whether lie had collected 
them or not ; but in the latter case, 
some provision would be necessary to 
enable him to recover the amount from 
the ryots, which would be decidedly 
objectionable ; and as, upon the whole, 
he preferred the Section as it stood, he 
should vote against the amendment. 

Mu. GRANT said, the amendment 
might, contrary to the intention of the 
Honorable Mover, act very unfairly to- 
wards tbe party dispossessed ; for sup- 
posing that tbe property bad been in 
the possession of tbe wrong-doer during 
that period of the year when the rents 
are realized, in each month of which he 
had perhaps realized one-eiglith part of 
tbe whole annual return, it would be 
unfair to put off' the rightful owner at 
the rate of only one-twelfth part a 
month. He (Mr. Grant) thought that 
it would be better to leave the adjustment 
of mesne profits under tbe Bill to the 
discretion of the Collector, binding him 
by no stringent rules, but leaving him 
to act according to common sense in 
each case, when, if he could not ascer- 
tain the precise amount, he would make 
an award as ncaily to that amount as he 
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could under the circumstances of the 
case before him. 

Mb. PEACOCK said he did not see 
any reason for a new procedure for as- 
certaining the amount of mesne profits 
payable by the defendant. What the 
Collector would have to ascertain was 
the loss winch the person wrongfully 
dispossessed had sustained during the 
period he was kept out of possession. 
The mode which the Bill as it stood 
provided for that purpose, involved no 
greater difficulty than the mode which 
the Collector had to adopt in the execu- 
tion of a decree awarding mesne profits 
in a regular suit. The object of the 
Bill was that persons who had been 
forcibly dispossessed of estates during 
the rebellion, should be restored to pos- 
session as speedily as possible, and that 
they should be re-imbursed the amount 
which they had lost during the period 
of dispossession. The amendment pro 
posed that, where a case was referred to 
the Collector for the purpose of adjust- 
ing the amount payable, if papers shew- 
ing the rental of the property at the 
period of settlement were not forth- 
coming, the Collector should adjudge 
the mesne profits of a whole year to be 
sixty percent, on thesudder jumma, and 
the profits for each month, if the period 
of wrongful possesion had been less 
than a year, to be one-twelfth of that 
sum, minus payments made on account 
of Government Revenue. The Honorable 
Mover of the amendment had shewn no 
reason why sixty per cent, of the sudder 
jumma should he taken as the measure 
of the profits. The estate might have 
increased or deteriorated in value 
since the sudder jumma was fixed : 
in the one case, sixty per cent, of the 
sudder jumma might be too little, 
and in the other, it would be too much. 

Then, again, as the Honorable Member 
to his left (Mr. Grant) had pointed out, 
the amendment proposed that, in ascer- 
taining the mesne profits for less than 
a year, they should be taken at one- 
twelfth of sixty per cent, on the sudder 
jumma for each month, whereas the 
profits actually received in each month 
might have been very much greater. 

. But it appeared to him that the ob- 
jection to the amendment which had 
beqa pointed out by the Honorable 
Member for the North-Western Pro- 
vinces was insuperable. If the wrong- 
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doer was to pay Bixty per cent, on the 
sudder jumma whether he himself had 
collected the rents or not, was he to be 
empowered to recover the amount from 
the under-tenants? — was the Govern- 
ment to recognize his right to collect 
the rents from them ? — or was he to pay 
a per-centage on the sudder jumma, 
and yet not have the right to realize 
the rents from the tenants ? It was im- 
possible for the Council to say what 
proportion the mesne profits of an estate 
during any particular period bore to 
the sudder jumma of the estate. The 
amount was a question of fact which 
the Bill proposed to leave to the deter- 
mination of the Collector. 

It appeared to him that by far the 
better course would be to leave the 
Collector to determine that fact in the 
manner in which he now ascertained 
the amount of mesne profits when 
that question was referred to him in 
regular suits. He believed that at pre- 
sent, no great difficulty was experienced 
in doing so ; and he should, therefore, 
vote against the amendment. 

Mu. RICKETTS said, it was quite 
true that the sum which the wrong- 
doer would have to pay under the mode 
of adjustment which lie had proposed, 
might not be the exact sum which he 
ought to pay ; but bis dat qui cito dat . 
The party who had been dispossessed 
would much prefer speedy payment to 
waiting an indefinite period for the as- 
certainment of the precise amount of 
mesne profits which should be paid to 
him. The Honorable Member for the 
North-Western Provinces had said that 
it would not be more difficult for the 
Collector to ascertain mesne profits un- 
der the Section as it stood than it was 
for that Officer to ascertain mesne pro- 
fits in the execution of decrees. But 
the Honorable Member must be aware 
that the execution of decrees for mesne 
profits frequently stood over for years 
and years. That was the case in every 
district in the North-Western Pro- 
vince* ; and the ascertainment of mesne 
profits in the present state of things 
would be more difficult than it had ever 
been before. 

Although the Council was against 
him, he should press his amendment to 
the vote. 

The amendment being put, the Coun- 
cil divided. 



201 


Merchant 


202 


[Mat 

Aye 1. Noes 7. 

Mr. Ricketts. Mr. Harington. 

Mr. Currie. 

Mr. LeGeyt. 

Mr. Peacock. 

Sir James Outram. 

Mr. Grant. 

The Chairman. 

So the motion was negatived. 

Mn. RICKETTS moved that, in the 
concluding part of the Section — which 
declared that all proceedings of a Col- 
lector under the Section should be sub- 
ject to the control and revision of “ the 
superior Revenue Authorities’ * — the 
words “ Commissioner of Revenue whose 
orders shall be final” be substituted for 
the words “ superior Revenue Authori- 
ties.” 

After some conversation, the Motion 
was by leave withdrawn. 

Mn. RICKETTS then moved that 
the words “ superior Revenue Authori- 
ties” at the end of the Section be left 
out, and the words “ next superior Re- 
venue Authority whose order shall be 
final” be substituted for them. 

The amendment was agreed to, and 
the Section then passed. 

Sections XII to XIV, and the Pream- 
ble and Title, were passed as they 
stood. 

The Council having resumed its sit- 
ting, the Rill was reported. 

NATIVE PASSENGER SHIPS. 

On the Order of the Day for a 
Committee of the whole Council on the 
Hill “ for the regulation of Native Pas- 
senger Ships” being read, it was moved 
by Mr. LeGeyt that the consideration 
of the Bill be postponed. 

Agreed to. 

AUTHENTICATION OF GOVERNMENT 
STAMPS. 

Mb. PEACOCK moved that Sir 
James Outram be requested to take the 
Bill “ to provide for the authentication 
of Stamped Paper issued from the Stamp 
Office in Calcutta” to the President in 
Council, in order that it might be sub- 
mitted to the Governor General for his 
assent. 

Agreed to. 

The Council adjourned. 
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Saturday , May 8, 1858. 
Pbesent : 

The Hon’ble the Chief Justice, Vice-President) 
in the Chair. 

Hon. Major General P. W. LeGeyt, Esq., 

Sir James Outram, E. Currie, Esq., 

Hon. H. Ricketts, and 

Hon. B. Peacock, H. B. Harington, Esq. 

The following Message from the 
Governor General was read by the Vice- 
President : — 

REGULATION OF PORTS (FORT 
St. GEORGE). 

MESSAGE No. 139. 

The Governor General informs the 
Legislative Council that he has given 
his assent to the Bill which was passed 
by them on the 17th Instant, entitled 
“ A Bill for the Regulation of certain 
Ports within the Presidency of Fort 
St. George.” 

By order of the Right Honorable the 
Governor General 

G. F. EDMONSTONE, 
Secy, to the Oovt. of India , 
icith the Governor General . 

Allahabad; 1 
The 27 th April 1858. J 

MERCHANT SEAMEN. 

The CLERK brought under the 
consideration of the Council a Petition 
of the Peninsular and Oriental Steam 
Navigation Company against Section 
LX VI of the Bill “for the amend- 
ment of the law relating to Merchant 
Seamen.” 'The Petition objected to the 
space allowed to lascars, and prayed that, 
before the passing into law of so much 
of the Bill as related to providing the 
number of cubic feet of accommodation to 
all Seamen, Europeans or Asiatics, indis- 
criminately, the Council would allow 
the Petitioner to be heard by himself, 
his Counsel, agents, and witnesses, either 
before the Select Committee on the 
Bill, or before a Committee of the 
whole Council. 

Mb. CURRIE said, the case was one 
in which there did not seem to be the 
slightest necessity for the Petitioner to 
be heard by Counsel, even if it were 
usual for parties to be s d heard. If the 
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Superintendent of the Peninsular and 
Oriental Company had stated in the 
Petition what he desired should he done, 
the Select Committee on the Bill would 
report his propositions to the Council. 
At present, he (Mr. Currie) should only 
move that the Petition be printed and 
referred to the Select Committee. 

The VICE-PRESIDENT said, h 
thought that this was all that was 
necessary at present. The Petition 
stated that the vessels of the Company 
had been built expressly to meet the re- 
quirements of the existing law in respect 
of accommodation for lascars ; and, as- 
suming that the Bill, in requiring larger 
space to be provided, would so affect 
the interests of* the Company that the 
case was one in which the Superin- 
tendent of the Company might be heard 
by Counsel under No. XXIX of the 
Standing Orders, it by no means follow- , 
ed that, when the Select Committee on 
the Bill read the Petition, they would 
not see the propriety of making the 
alteration proposed. If they did not, 
the Petition might then he referred to 
the Standing Orders Committee for the 
purpose of considering and reporting 
whether it came under the Standing 
Order to which he had referred. 

The question was put, and agreed to. 

ARMY AND STATE OFFENCES : MU- 
TINY AND DESERTION. 

On the Order of the Day being read 
for the first reading of a Bill “ to con- 
tinue in force for one year Act XIV of 
1857 (for the trial and punishment of 
certain offences relating to the Army, 
and of offences against the State), and 
ActXVil of 1857 (for the apprehen- 
sion and trial of Native Officers and 
Soldiers for Mutiny and Desertion”) — 
Mr. PEACOCK said, lie proposed 
to bring in a Bill for the purpose of 
continuing for one year longer Act 
XIV of 1857 and Act XVII of 1857. 
The Council were aware that, when 
these Acts were originally passed, it was 
declared that they should continue in 
force for one year only. Act XIV 
would expire on the 6th, and Act XVII 
on the 20th of June next. Although 
these Acts were not so absolutely ne- 
cessary now as they were at the time 
they were passed, it was not desirable 
to weaken the? hands of the Oovern- 
Mr. flurrie 


merit at the present moment by allow- 
ing thorn to expire. In point of fact, 
numerous trials were now going on un- 
der them, in Delhi and other places, 
lie had in his hand a letter from the 
Chief Commissioner of the Punjaub, 
under whose control the Delhi territoiy 
was now placed, in which that Officer 
said — 

“ It might havo been anticipated that at 
Delhi, of all other places, these prisoners” — 
meaning prisoners charged with ottenccs 
against Acts XIV, XVI, and XVII of 1857 — 
“ would be numerous ; and, accordingly, al- 
though some five hundred have been disposed 
of summarily, there are some fifteen hundred 
men awuiting trial; and although upwards of 
one hundred were tried last week by the Com- 
mission, yet. the aggregate of prisoners ha9 not 
been diminished, owing to the number of new 
arrests.” 

It appeared to him (Mr. Peacock) 
necessary, therefore, that Act XIV 
should he continued if only for the pur- 
pose of carrying on the trial of those 
cases. 

With respect to Act XVI, it would 
not expire as early as Act XIV, and he 
did not think it necessary that it should 
be continued in its present form. On 
Saturday next, he proposed to bring in 
a Bill to continue it in an amended 
form. 

Act XIV of 1857 related to the of- 
fence of seducing or endeavoring to se- 
duce any Officer or Soldier in the ser- 
vice of the East India Company from 
his allegiance to the British Govern- 
ment, or his duty to the East India 
Company, and rendered the offender 
liable either to the punishment of 
death, or of transpoitation for life, or 
of imprisonment with hard labor for 
any term not exceeding fourteen years ; 
and also to forfeiture of all his property 
and effects It further authorized the 
Governor General in Council, by an 
Order in Council, to empower any Ge- 
neral or other Officer in command of 
Troops to appoint a Court Martial for 
the trial of any such offender. Another 
important provision of the Act was 
Section VII, which enacted as- fol- 
lows : — 

“ It shall be lawful for the Governor Gene- 
ral in Council, or for the Executive Govern- 
ment of any Presidency or place, or for any 
person or persons whom the Governor Gene- 
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ml in Council may authorize so to do, from 
timo to time to issue a Commission for the 
trial of all or any persons or person charged 
with haying committed within any district 
described in the Commission, whether such 
district shall or shall not hare been proclaim- 
ed to be in a state of rebellion, any offenco 
punishable by Sections I and II of Act XI of 
1857, or by this Act, or any other crime 
against the State, or murder, arson, robbery, 
or other heinous crime against person or pro- 
perty.” 

By Section VIII, the Commissioner 
or Commissioners appointed might hold 
a Court for the trial of persons guilty 
of these offences. As matters settled 
down, it would be advisable that Courts 
held under a Commission should consist 
of more than one Commissioner, especi- 
ally for the trial of capital offences ; 
but he did not propose to tie up the 
hands of the Executive Government 
by introducing any new provision into 
the Act requiring that every such 
Court should consist of more than one 
Commissioner. He thought that the 
more expedient course would bo to 
leave it to the Executive Government 
to lay down rules upon the subject. The 
Chief Commissioner of the Punjaub had 
already laid down rules upon the subject 
in the Delhi territory. He had direct- 
ed that, in the Delhi district, not less 
than three Officers should sit to try 
persons charged with offences punish- 
able with death, or with transport- 
ation for life, or with a more length- 
ened term of imprisonment than three 
years ; and in other parts, he had direct- 
ed that two Officers at least should sit. 
He had appointed the Magistrate and 
the J^int Magistrate to act as Com- 
missioners. It might be necessary 
in many parts of the country, where 
troops were now marching accompa- 
nied by Civil Officers, and in cases 
of emergency, that a single Officer 
should have power to try offenders even 
in cases involving the punishment of 
death or of lengthened imprisonment ; 
and lie therefore thought that it would 
be better to leave it to the Executive 
Government to appoint one, two, or more 
Commissioners in each instance, as the 
necessities of the case might require, 
than to lay down any precise rule upon 
the subject by the Act. 

Act XVII of 1857 authorized Sessions 
Judges and others to try Officers and 
Soldiers belonging to the Native Army, 
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who were guilty of Mutiny and Deser- 
tion ; and also empowered the Execu- 
tive Government to issue Special Com- 
missions for the trial of such offenders. 
It might not be so necessary at the 
present moment as it was when tho Act 
was passed, to authorize Civil Officers to 
try persons guilty of these offences ; but 
he still thought it advisable that tho Act. 
should be continued. The Council were 
probably aware that Mr. Wilson and 
o ther Officers had been appointed in tlio 
North-Western Provinces for the pur- 
pose of tracing out and trying mutineers. 
If this Act were not continued, the func- 
tions of that Officer would altogether bo 
suspended. 

Act XVI of 1857 subjected all per- 
sons who were guilty of any of the 
heinous offences described in it, to the 
punishment of death, or of transporta- 
tion for life, or of imprisonment with 
hard labor for any term not exceeding 
fourteen years ; and also to forfeiture of 
all their property and effects. At the pre- 
sent time, he did not consider it neces- 
sary to continue the Act, so far as it 
authorized the punishment of death for 
some of the offences named therein ; and 
he, therefore, proposed to bring in a hill 
at the next Meeting of the Council to 
amend it in this respect, and extend its 
duration in that modified form. 

That Act also allowed persons gui*ty 
of the offences specified therein, to be 
tried under Special Commissions. He 
did not see any objection to that provi- 
sion being continued. The object of tho 
Government was that all offences, ex- 
cept offences against the State, should 
as soon as possible be referred to the or- 
dinary Civil tribunals ; but at the same 
time, cases might arise in which it 
would be necessary to issue Special 
Commissions. It was only very lately 
that the Governor General had issued a 
direction to the Commissioner of Meerut 
in which His Lordship stated that the 
time had now arrived when, from the 
improving condition of the country, the 
functions of Special Commissioners 
might with advantage be restricted to 
the trial of offences against the State. 
He did not think that there was any 
objection to continuing to Government 
the power of appointing Special Com- 
missioners for the trial of offences against 
Act XVI of 1857, so that it might 
be used if any emergency should arise 
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He felt certain that they would not 
exercise it, except in emergent cases in 
which it might appear necessary to 
do so. 

. With these observations, ho begged 
to move the first reading of the Hill to 
continue Act XIV of 1837 and Act 
XVII of 1857 for a further term of one 
year. 

The Bill was read a first time. 

STAMP DUTIES (BENGAL). 

Mn. PEACOCK moved the first read- 
ing of a Bill “ to amend Regulation X. 
1829 of the Bengal Code relating to the 
collection of Stamp Duties.” He said, 
by a recent Petition from the Rajah of 
Burdwan, the attention of the Council 
had been called to a General Rule con- 
tained in Schedule A. Regulation X 
1829, which declared as follows : — 

“If any Deed, Instrument, or Document, 
specified in this Schedule, shall not be contain- 
ed in one sheet or piece of paper or other ma- 
terial, it shall suffice that one sheet shall bear 
the stamp, provided that the signatures or seals 
of the parties and witnesses be thereupon. 1 ' 

Tn the case alluded to by the Rajah 
of Burdwan, it appeared that a Deed 
was brought forward in support of a 
claim, in which the names of the wit- 
nesses were not written on the sheet 
which bore the stamp. The names of 
the parties to the Instrument were on 
that sheet, but those of the witnesses 
were on another. The Rule in question 
required that the signatures of both the 
parties to a Deed and of the witnesses 
should be written on the same sheet on 
which the stamp was affixed. Native 
Deeds were usually attested by a num- 
ber of witnesses ; and there might be 
many cases in which it would be almost 
impossible to comply with the Rule. 
There might be no room in the sheet 
bearing the stamp for the signatures of 
all the witnesses ; and if the signatures 
of some of them should be written on 
another paper, the Deed would be use- 
less. A decision of Sir Robert Barlow 
was referred to in the Petition, in which 
that learned Judge had held that the 
circumstance of the signatures of the 
witnesses not being upon the sheet 
bearing the stamp, ought not to invalid- 
ate. the Deed. He (Mr. Peacock), 
however, beliqyed that the decision of 

Mr.JPeacoeh 
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the Courts now was that the rule laid 
down in Regulation X. 1829 was so 
strict that no Deed in which it had not 
been complied with could be given in 
evidence. Probably, that was the pro- 
per construction ; but, be that as it 
might, he believed that the ruling of 
the Courts had been as he had just 
stated it. He was not aware of the 
precise object - of the Rule, nor did ho 
see that any facility would be afforded 
for frauds against the Revenue if it were 
abolished. He found no such Rule in 
the Stamp Act relating to Calcutta. 
The English Stamp Acts did not require 
that llic ad valorem stamp upon con- 
veyances should be impressed upon the 
sheet which boro the names of the 
parties to the Instrument, or of the 
witnesses ; and he was not aware that 
any fraud had been attempted in Eng- 
land in the absence of such a Rule, or 
that any could be attempted hero if 
the rule in Regulation X. 1829 were 
abolished. Ho thought it advisable that 
it should be abolished ; and that Deeds 
which bore the full Stamp-duties re- 
quired by Government, should be admis- 
sible in evidence even though the seals 
or signatures of the parties thereto and 
of the witnesses should not be upon the 
sheet on which the stamp was im- 
pressed. The Bill which he now intro- 
duced provided for that object ; and lie 
begged to move its first reading. 

The Bill was read a first time. 

RESTORATION OF POSSESSION OF 
LANDS (N. W. P.) 

Mr. HARINGTON moved that the 
Bill “ to facilitate the recovery of land 
and other real property, of which pos- 
session may have been wrongfully taken 
during the recent disturbances in the 
North-Western Provinces of the Pre- 
sidency of Bengal” be now read a third 
time and passed. 

The Motion was carried, and the Bill 
read a third time. 

NATIVE PASSENGER SHIPS. 

Mr. LeGEYT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ for the regulation of Native 
Passenger Ships and that the Com- 
mittee be instructed to consider the Bill 
in the amended form in which the Se- 
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lect Committee had recommended it to 
be passed. 

Agreed to. 

Section 1 was passed after a verbal 
amendment. 

Sections II to X were passed as they 
stood. 

Sections XI and XII were passed after 
verbal amendments. 

Sections XIII to XIX were passed as 
they stood. 

Section XX provided that “ nothing in 
this Act contained” should apply to 11 er 
Majesty’s or the East India Company’s 
Ships of War, or to ships under contract 
with the Government of any European 
State, or to sea-going steam vessels con- 
veying public mails under a contract. 

Mil. LeGEYT moved that the words 
“ the foregoing provisions of” be insert- 
ed after the words “ Nothing in” and 
before the words “ this Act” in the first 
line of the Section. He said, he moved 
this amendment because, as appeared 
from a communication from the Govern- 
ment of Bombay, which had been printed 
as No. 8 of the Further Papers annexed 
to the Bill, a discussion had arisen in that 
Presidency in connexion wi*h this Bill, 
relative to the steamers under contract 
with Government to convey the public 
mails between Bombay and Kurraehee ; 
and it appeared to be desirable that, 
though the provisions preceding this 
Section, which were intended particular- 
ly for ships conveying Pilgrims, should 
not extend to the class of vessels men- 
tioned here, the provisions contained in 
certain of the subsequent Sections should 
be made applicable to them. 

The amendment was agreed to, and 
the Section then passed. 

Section XXI (which provided that 
Certificates should be furnished to steam 
vessels intended to carry passengers on 
coasting voyages before they proceeded 
on such voyages) was passed as it stood. 

Section XXII prescribed how and after 
what enquiries the Certificates were to 
be granted. 

Mb. LeGEYT said, the communica- 
tion to which he had just referred 
would have shewn Honorable Members 
that the Commissioner of Sciiule had 
laid some stress on steamers carrying 
passengers on coasting voyages being 
provided with boats for the safety of 
passengers in cases of accident. It 
appeared to him (Mr. LeGeyt) that it 


was very proper and desirable to provide 
for that object by this Bill ; and he 
should therefore move that the words 
“ and properly equipped with boats and 
otherwise” be inserted after the words 
“ that such Steam-Vessel is sea- worthy” 
in the 14th line of the Section. 

The amendment was agreed to, and 
the Section then passed. 

Sections XXIII and XXIV were pass- 
ed as they stood. 

Sections XXV and XXVI were trans- 
posed. 

Sections XXVII to XXIX were pass- 
ed as they stood. 

Section XXX was passed after a verbal 
amendment. 

Sections XXXI and XXXII were 
passed as they stood. 

Section XXX HI was passed after 
amendments. 

On the Motion of Mr. Peacock, iho 
following new Section was added to the 
Bill: — 

“ This Act shall commence nml take effect 
from and after the 1st day of August 1838.” 

Agreed to. 

The Preamble was passed as it stood. 

The Title was passed after the addi- 
tion of the words “ and of Steam-Vessels 
intended to convey passengers on coast- 
ing voyages.” 

The Council having resumed its sit- 
ting, the Bill was reported. 

CRIMINAL PROCEDURE (BENGAL). 

Mu. CURRIE moved that a commu- 
nication received by him Iroiti the Ben- 
gal Government, on the subject of pre- 
venting hindrance to justice sometimes 
occasioned by a defect of medical evidence 
in criminal trials, be laid upon the table, 
and referred to the Select Committee on 
the Bill “ for extending the jurisdiction 
of the Courts of Criminal Judicature of 
the East India Company in Bengal, for 
simplifying the Procedure thereof, and 
for investing other Courts with Criminal 
jurisdiction.” 

Agreed to. 

RESTORATION OF POSSESSION OF 
LANDS (N. W. P.) 

Mb. IIAKINGTON moved that Mr. 
Peacock be requested to take the Bill 
“to facilitate the recovery of laud and 
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other real property, of which possession 
may have been wrongfully taken during 
the recent disturbances in the North- 
Western Provinces of the Presidency of 
Bengal” to the President in Council, in 
order that it may be submitted to the 
Governor General for his assent. 

Agreed to. 

MERCHANT SEAMEN. 

Mb. LeGEYT moved that a com- 
munication received by him from the 
Bombay Government be laid upon the 
table and referred to the Select Com- 
mittee on the Hill “ for the amendment of 
the law relating to Merchant Seamen.” 

Agreed to. 

The Council adjourned. 


Saturday, May 15, 1858. 

Present : 

The Honorable the Chief Justice, Vice- 
President, in tlio Chair. 

Hon'ble J. P. Grant, E. Currio, Esq., 
ITon’blc Major General H. B. Harington, 

Sir Janies Outram, Esq. 

Hon’ble II. Ricketts, and 

Hon’ble B. Peacock, H. Forbes, Esq. 

P. W. LeGeyt, Esq., 

NEW MEMBER (MADRAS). 

Mr. FORBES was duly sworn, and 
took his seat as Legislative Councillor 
of the Council of India for the Presi- 
dency of Fort St. George. 

REMOVAL OF PRISONERS. 

Mb. CURRIE moved the first read- 
ing of a Bill “ to make further provision 
for the removal of Prisoners.” lie 
said, the power of removing persons 
under sentence of imprisonment from 
one place of confinement to another had 
always existed, though it had not always 
been vested in the same authority. By 
Regulation LIII. 1803, the Court of 
Nizamut Adawlut was declared com- 
petent to order the removal of all con- 
victs under sentence of imprisonment 
to any jail or district within the Com- 
pany’s possessions in which it might be 
thought proper to keep or employ them 
during the period of their respective 
sentences, although no specific sentence 
of banishment might have been passed 

Mr. Harington 


against them. Under this Regulation, 
therefore, the Sudder Court had the 
power of ordering the removal of a pri- 
soner beyond the bounds of the Presi- 
dency to which the Court’s jurisdiction 
was limited, provided the place of re- 
moval was within the Company's pos- 
sessions. The Regulation had been 
virtually superseded by Act VII of 1850, 
which provided that — 


“ When any person is under sentence of im- 
prisonment within the territories under tlio 
Government of the East India Company, or 
any other authority other than that of one of 
the Supreme Courts of Judicature established 
by Royal Charter, the Governor or Governor 
in Council, or other person administering the 
Government of tho Presidency or place, may 
order the removal of such prisoner from tho 
prison or place in which ho is confined, to any 
other public prison or place of confinement 
within the same Presidency or Government. ” 

Thus, the power of removal which was 
formerly vested in the Sudder Court, was 
transferred to tho local Governments — 
with this restriction, however, that the 
removal must be to some public place of 
confinement within the same Presidency 
or Government. 

The Lieutenant-Governor of Bengal, 
therefore, under the law as it now 
stood, might remove prisoners to Arra- 
can ; but he could not remove them to 
JVloulnicin, or any other place beyond 
the limits of the Bengal Presidency. 

In the late troubles, when tho JJina- 
pore troops broke out into mutiny, and 
the prisoners had been liberated by the 
mutineers and rioters from two of the 
Jails in the Behar Division, it became 
necessary to consider what should be 
done with the prisoners at Deeghur and 
other places, which were or might be 
threatened by the rebels. It was not 
necessary for him to remind the Council 
that, when the mutineers and rebels ob- 
tained any temporary success, their first 
step always was to break open the jails, 
and liberate the prisoners, with the view 
of increasing the confusion ; and it was, 
therefore, obviously the duty of Govern- 
ment to render such an occurrence as 
little injurious as possible, by removing 
the worse description of criminals, whoso 
liberation, in the event of a disturbance, 
would be sure to aggravate and prolong 
it. • ♦ # 
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Influenced by these considerations, 
the Lieutenant-Governor determined to 
remove the more dangerous classes of 
prisoners from the jails of the Behar 
province; and as the Alipore Jail could 
not accommodate them, he obtained the 
sanction of the Supreme Government to 
transfer them to the Straits of Malacca 
and other places. 

The object of this Bill was to legalize 
those proceedings, and any other mea- 
sures of a similar character which 
might still be necessary. Considering 
the total want of suitable places of con- 
finement in many parts of the country, 
and their insecurity in others, it might 
often be absolutely necessary for the 
safe custody of criminals, and, in con- 
sequence, for the peace of the country 
and public security, that they should 
be removed to some place beyond the 
limits of the Government within which 
they were confined. The Bill therefore 
provided that — 

“ Whenever it shall bo judged necessary for 
the safe custody of any person who has been 
convicted of any heinous offence, and sentenced 
to imprisonment for life, or for any term ex- 
ceeding three years, that such person should 
he removed to some place of confinement be- 
yond the limits of the Presidency or Govern- 
ment within which lie is confined, it shall bo 
lawful for the Governor-General in Council, or 
for tho Executive Government of the Presi- 
dency or place, with the sanction of the Go- 
vernor-General in Council, to order tho re- 
moval of such person from the prison or place 
in which he is confined, to any other prison or 
place of confinement within tho territories in 
the possession and under tho Government of 
the East India Company.” 

Section II gave legality to all such re- 
movals made previously to the passing of 
the Act. 

The Bill was read a first time. 

ARMY AND STATE OFFENCES: MU- 
TINY AND DESERTION. 

Me. PEACOCK moved tho second 
reading of the Bill “ to continue in force 
for one year Act XIV of 1857 (for the 
trial and punishment of certain offences 
relating to tho Army, and of offences 
against the State), and Act XVII of 
1857 (for the apprehension and trial of 
Native Officers and Soldiers for Mutiny 
and Desertion).** 

The Motion was carried, and the Bill 
read a second time. 


STAMP DUTIES (BENGAL). 

Mb. PEACOCK moved the second 
reading of the Bill “ to amend Regula- 
tion X. 1829 of the Bengal Code.** 

The Motion was carried, and the Bill 
read a second time. 

NATIVE PASSENGER SHIPS Ac. 

Mb. LeGEYT moved that the Bill 
“ for the regulation of Native Passenger 
Ships and of Steam Vessels intended to 
convey passengers on coasting voyages.*’ 
be now read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

HEINOUS OFFENCES. 

Mb. PEACOCK moved that the 
Standing Orders be suspended to enable 
him to introduce and proceed with a 
Bill “ to continue in force for one year 
Act XVI of 1857 (for the trial and 
punishment of heinous offences in cer- 
tain Districts).** 

Mb. HAUINGTON seconded the 
Motion, which was then agreed to. 

Mr. PEACOCK said, he had stated 
at the last Meeting of the Council that 
it was his intention to bring in this day 
a Bill to continue Act XVI of 1857 for a 
further period, but that he at that time 
thought it possible that the Act might 
be modified. He had since consulted 
the other Members of Government, and 
they considered that, under the present 
circumstances of the country, it would 
be better to continue the Act in its pre- 
sent shape. He, therefore, now moved 
the first reading of a Bill “ to continue in 
force for one year Act XVI of 1857 (for 
the trial and punishment of heinous 
offences in certain Districts).** 

The Bill was read a first time. 

Mu. PEACOCK said, as the Stand- 
ing Orders had been suspended, he 
would now move the second reading 
of the Bill. His only object in doing 
this was that he might refer the Bill to- 
day to the same Select Committee to 
whom he was about to refer the Bill for 
continuing Acts XIV and XVII of 1857, 
so that they might consider the ques- 
tion as to all three Bills at one sitting. 
If, however, any Honorable Member 
considered it inexpedient to continue Act 
XVI of 1857 in its present form, and 
objected to the Bill being ri ad a second 



215 Madras Marine legislative council. Police Bill. 210 


time to-day, he should postpone his 
Motion until the next Meeting of the 
Council. 

Mn. CURllIE said he was certainly 
under the impression that it would not 
be judged necessary to continue this Act 
for a further period, at least in its pre- 
sent form. The Act did not provide any 
special tribunals for the punishment of 
offences. It only provided very much 
severer punishment for certain specified 
offences. He had no disposition to op- 
pose the second reading of the Bill, on 
the understanding that it would be open 
to the Select Committee to whom it 
might be referred, to consider whether 
modifications might not be made in the 
Act. Some of the olfences specified were 
such as, he thought, ought not to be 
punished in the very severe manner pro- 
vided by the Act. 

Mr. PEACOCK’S Motion was car- 
ried, and the Bill read a second time. 

ARMY AND STATE OFFENCES : HEI- 
NOUS OFFENCES: MUTINY AND 
DESERTION. 

Mr. PEACOCK moved that the 
Bill “ to continue in force for one year 
Act XIV of 1857 (for the trial and 
punishment of certain offences relating 
to the Army, and of* offences against the 
State), and Act XVI 1 of 1857 (for the 
apprehension and trial of Native officers 
and Soldiers for Mutiny and Desertion),” 
and the Bill “ to continue in force for one 
year Act XVI of 1857 (for the trial and 
punishment of heinous offences in cer- 
tain Districts)” — ho referred to a Select 
Committee consisting of J\lr. Ricketts, 
Mr. LeGeyt, Mr. Currie, Mr. llarington, 
and the Mover. 

Agreed to. 

Mr. PEACOCK moved that the 
Select Committee on the above Bills be 
instructed to present their Report at 
the next Meeting of the Council. 

Agreed to. 

STAMP DUTIES. 

Mr. PEACOCK moved that the 
Bill “ to amend Regulation X. 1829 of 
the Bengal Code” be referred to a Select 
Committee consisting of Mr. Ricketts, 
Mr. LeGeyt, Mr. Currie, Mr. llarington, 
and the Mover. 

Agreed to. • 

Mr, JPcacock 


NOTICE OF MOTION. 

Mr. IIARINGTON gave notice that 
he would, on Saturday the 22nd instant, 
move the first reading of a Bill for the 
relief of persons who, in consequence 
of the recent disturbances, may have 
been prevented from instituting or pro- 
secuting suits or appeals in the Courts 
of the North-Western Provinces withiu 
the period allowed by law. 

NATIVE PASSENGER SHIPS, Ac. 

Mu. LeGEYT moved that Sir James 
Outram be requested to take the Bill 
“ for the regulation of Native Passen- 
| gcr Ships and of Steam Vessels intended 
j to convey passengers on coasting voy- 
| ages” to the President in Council, in 
order that it might he submitted to the 
Governor-General for his assent. 

Agreed to. 

CIVIL PROCEDURE (MADR\S). 

Mr. PEACOCK moved that Mr. 
Forbes be added to the Select Com- 
mittee on the Bill “ for simplifying tho 
Procedure of the Courts of Civil Judi- 
cature of the East India Company in 
Madras.” 

Agreed to. 

CRIMINAL PROCEDURE (MADRAS). 

Mr. PEACOCK moved that Mr. 
Forbes be added to the Select Com- 
mittee on the Bill “ for extending the 
jurisdiction of the Courts of Criminal 
Judicature of the East India Company 
in Madras, for simplifying the Proce- 
dure thereof, and for investing other 
Courts with Criminal jurisdiction.” 

Agreed to. 

KURNOOL (MADRAS PRESIDENCY). 

Mr. CURRIE moved that Mr. Forbes 
be added to the Select Committee on 
the Bill “ for bringing the District of 
Kurnool under the Laws of the Presi- 
dency of Fort St. George.” 

Agreed to. 

MARINE POLICE FORCE (MADRAS). 

Mu. CURRIE moved that Mr. Forbes 
be added to the Select Committee on 
the Bill “ for the maintenance of a Po- 
I lice Foiee for the Port of Madras.” 

| Agreed to. 
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FORT OF TANJORE. 

Mu.CURHIE moved that Mr. Fortes 
be added to the Select Committee on 
the Dill “ for bringing the Fort of Tan- 
jore and the adjacent Territory under 
the Laws of the Presidency of Fort St. 
George.’ * 

Agreed to. 

MEERAS LANDS' (BOMBAY). 

Mr. LitG EYT moved that Mr. Forbes 
he addetl to the Select Committee on 
the Hill “ to limit the period within 
which a Meerasdar may assert his claim 
to lands which he has abandoned, or for 
which he may have failed to pay assess- 
ment.” 

Agreed to. 

GUARDIANSHIP OF MINORS AND 
COURT OF WARDS (BENGAL;. 

Mr. CURRIE moved that Mr. Har- 
ington be added to the Select Committee 
on the Rill “ for making better provision 
for the care of the persons and property 
of Minors, Lunatics, and other disquali- 
fied persons in the Presidency of Fort 
'William in Bengal,” and the Rill “ to 
explain and amend Regulation X of 1 793 
and Regulation LIU of 1S03.” 

Agreed to. 

The Council adjourned. 


Saturday , May 22, 1858. 
Fresent : 

The Hon’blc the Chief Justice, Vice-President, 
in the Chair. 

Hon. Major Genl. Sir E. Currie, Esq., 

J. Outrani, II. 13. Haring! on, Esq., 

Hon. II. Ricketts, and 

Ifon. 13. Peacock, H. Forbes, Esq. 

P. W. LeGeyt, Esq., 

AUTHENTICATION OF STAMPS. 

Tub VICE-PRESIDENT read a 
Message informing the Legislative 
Council , that the Governor-General had 
assented to the Dill “ to provide for the 
authentication of Stamped Paper issued 
from the Stamp Office in Calcutta,” 


ARMY AND STATE OFFENCES j MU- 
TINY AND DESERTION. 

Mb. PEACOCK presented the Re- 
port of the Select Commit lee on the 
Bill “ to continue in force for one year 
Act XIV of 1857 (for the trial and 
punishment of certain offences relating 
to the Army, and of olFences against 
the State), and Act XVI l of 1S57 (lor 
the apprehension and trial of Native 
Officers and Soldiers for Mutiny and 
Desertion.”) 

HEINOUS OFFENCES. 

Mr. PEACOCK also presented the 
Report of the Select Committee on the 
Rill “ to continue in force for one year 
Act XVI of 1857 (for the tiial and 
punishment of heinous ollences in cer- 
tain Districts.)” 

Mu. PEACOCK moved that tho 
above Report be adopted. 

Agreed to. 

KURNOOL. 

Mu. FORBES presented the Report 
of the Select Committee on the Bill 
“ for bringing the district of Kuniool 
under the Laws of the Presidency of 
Fort St. George.” 

INSTITUTION OF SU[TS AND AP- 
PEALS (N. W. PROVINCES). 

Mr. HARINGTON moved the first 
reading of a Bill “for the relief of per- 
sons who, in consequence of the recent 
disturbances, may have been prevented 
from instituting or prosecuting suits or 
appeals in the Courts of the North- 
Western Provinces within the period 
allowed by law.” He said, he had 
lately received a communication from 
the Secretary to the Government of the 
North-Western Provinces, accompanied 
by a Report from the Sudder Court at 
Agra, in which the Court referred to 
the entire suspension of all business 
for several months of the past and pre- 
sent years in the great majority of the 
Civil Courts included within their juris- 
diction, consequent on the disturbed 
state of the country, which rendered it 
qui te impossible for the J udges to con ti n ue 
their sittings, or indeed, at most sta- 
tions, to remain at thein: posts without 
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a certainty of being murdered — a fate 
which befell no less than four of the 
Civil or Sessions Judges employed in 
the districts above Allahabad, while 
others effected their escape to places of 
safety with great difficulty. With the 
return of order and public tranquillity, 
the Civil Courts in the North-Western 
Provinces were resuming their sittings ; 
but during the temporary cessation of 
their labors, the period allowed by 
law for the institution of original suits 
and appeals must have run out in a 
large number of cases ; and as it would 
not he just or proper that the complain- 
ants or appellants in the cases which 
were in this predicament, should suffer 
in consequence of a contingency which 
they could not have foreseen, the Court 
had suggested that an application should 
be made to the Legislature with a view 
to such relief being afforded to these 
persons, by means of a remedial Law, 
as, in reference to the peculiar circum- 
stances in which they had been so unex- 
pectedly placed, they might be consider- 
ed fairly entitled to. The Bill, of which 
he was now about to propose the first 
reading, had been framed with this 
object. But, before proceeding to ex- 
plain its provisions, it seemed proper 
that he should notice — which he would 
do as briefly as he could — such parts of 
the existing Regulations which limited 
the period for the institution of origi- 
nal suits or appeals as were involved in 
the present question, that it might be 
seen why it was that special legislation 
was necessary at tins time, lie must 
first, however, mention that, so fur back 
as the month of December last, the 
Sudder Court issued a Circular to the 
Zillah Judges and Principal Sudder 
Ameens under their orders, in which 
they gave it as their opinion that in all 
appeals 

“ which might be presented in the Zillah 
CourtB after the period allowed by law from 
decisions passed shortly before the destruction 
of records and interruption of business, calcula- 
tion might fairly be made from the date on 
which the Courts rosumed their regular sit* 
tings irrespective of the period during which 
the conduct of public busiuess, cut short by 
the violence of mutineers or mobs, might have 
been in abeyance. In other words, that a 
period during which no regular business was 
transacted, should not be taken into account 
aitalL” 

' There could be no doubt, he thought, 

* Mr. Harington 
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tli at these instructions were perfectly 
fair, proper, and reasonable; but they 
applied to appeals only ; and moreover,, 
as respected some classes of appeals, 
they were found to be at variance with 
the law as construed and laid down by 
the Sudder Court in several decisions ; 
and the competency of the Court to 
issue the orders in question having in 
consequence been disputed, it was advis- 
able to give their instructions the force 
of legislative sanction, in order to re- 
move all doubts, and to prevent the 
legality of any decisions which might 
have been passed in cases admitted after 
the period allowed by law, on the autho- 
rity of the Court’s Circular, from being 
called in question. 

And now as to the existing law. 
Section XIV Regulation 111. 1793, 
which was afterwards extended to Be- 
nares and the ceded and conquered Pro- 
vinces, as a general rule, fixed the period 
of twelve years, after which a claimant 
could not enforce his claim by suit. 
But to this rule, as to most general 
rules, there were exceptions, one of 
which allowed of its relaxation in favor 
of a party who could prove to the satis- 
faction of the Court that, either from 
minority or other good and sufficient 
cause, he was precluded from obtaining 
redress within the prescribed period. 
It might be supposed that this excep- 
tion was exactly what was needed in 
the existing state of things in the North- 
Western Provinces, in so far as cases of 
the nature of those under consideration 
were concerned, and that the wording 
of it was sufficiently large to reach every 
case in which the period limited by law 
might have expired during the time 
that the sittings of the Civil Courts 
were suspended in consequence of the 
recent disturbances, or when the dan- 
gerous state of the roads rendered access 
to them almost impossible ; and as it 
could scarcely be conceived that any 
Court would refuse to admit this excuse 
when pleaded in bar of the operation 
of the Statute of Limitations, any special 
legislation to meet such cases might be 
considered altogether unnecessary. But, 
according to a ruling of the Sudder 
Court, there were cases to which the ex- 
ception which he had quoted was not ap- 
plicable, and in which the period ullowed 
for their institution could on no account 
( be exceeded, so that, should the claimant 
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fail to bring his action within the limited 
period, hi* right of suit was absolutely 
gone, whatever might have been the 
cause of the default. Suits brought to 
contest the summary awards of the Re- 
venue Authorities in Bengal in respect 
to possessory titles, for the institution 
of which a period was specially fixed by 
Act XI 11 of 1848, were within this 
category ; and suits instituted to try 
the justice of the decisions of the Col- 
lectors and their subordinates in cases 
relating to arrears and exactions of rent, 
for the admission of which only one year 
wns*ftl lowed, would probably be held to 
fall within the same stringent rule ; and 
as it seemed only just and proper to j 
make some provision for the admission 
of suits of both these descriptions in 
which the period allowed for their in- 
stitution might have run out during 
the recent disturbances, the lapse of 
time notwithstanding, the Council would 
probably agree with him that any rule 
which might he passed, instead of bring 
restricted in its application to particular 
classes of cases, should be made general, 
in order that the benefit of it might be 
enjoyed as of right by all who had suf- 
fered from the same cause, and that no 
more than was necessary might be left 
to the discretion of the Courts. 

The state of the law which fixed 
the different periods for the admission 
of appeals was somewhat similar to that 
of the Statute of Limitations in respect 
to original suits. Section IX Act XXV 
of 1887 declared that appeals from the 
orders or decisions of a Principal Sud- 
der Ameen to a Zilla.li or City Judge, 
should not be received unless the same 
were preferred within the period of thirty 
days from the date of the order or de- 
cision appealed against ; but the same 
Section went on to say, “or unless it 
shall be proved that the appellant was 
precluded by circumstances beyond his 
control from presenting Ins appeal with- 
in the period before mentioned ;”r— and 
Clause 1 Section V Act XVI of 1858 
contained a similar provision in respect 
to petitions of special appeal which might 
he presented after the period allowed — 
that was to say, three months — either in 
the Sudder Court or in the Court from 
whose decision the appeal was made. 
So that, as regarded these two descrip- 
tions of appeals — that is, appeals to the 
Zillah Courts from the decisions of the 


Principal Sudder Ameens, or special 
appeals to the Sudder Court from decU 
sions 'of the Zillah Judges and Prin* 
cipal Judder Ameens passed in re* 
gular appeal — nothing was really re- 
quired to be done. The case, however, 
of regular appeals to the Sudder Court 
from decisions of the Zillah Judges amt 
Principal Sudder Ameens, and of appeals 
of the same description from decisions 
of the Sudder Ameens and Moonritfs, 
was different; for although Clause 2 
Section 1L ActXVofI853empoweredthe 
Sudder Court to extend the time fixed 
by Clause 2 of the same Section for the 
presentation of regular appeals cogniz- 
able by the Court — that was to say, 
six weeks — upon being satisfied that 
there was sufficient cause for such ex- 
tension, it had been ruled by the Court 
that the application lor any enlarge- 
ment of the time allowed must be made 
previously to its expiration, upon the 
ground that a term which had already 
expired could not be extended; — while, 
as regarded appeals from the decisions 
of the Sudder Ameens and JMoonsifis, 
the Sudder Court at Agra, taking the 
same view as the Sudder Court at Cal- 
cutta, had held that, as the exception 
contained in Section IX Act XXV of 
1837, which ho had just quoted, was 
not to he found in Clause 3 Section 11 
Regulation VII. 1832, which fixed 
the time within which regular appeals 
from the decisions of the Sudder Ameens 
and Moonsifis must be preferred at 
thirty days, and Clause 4 of tho same 
Section required that such period should 
he strictly adhered to, notwithstanding 
the intervention of Hindoo or Maliome- 
dau holidays or the established vaca- 
tions within the prescribed period, no dis- 
cretion was left to the Courts, and they 
had no alternative but to reject the 
appeal if presented after time, the only 
exception being when, the period of 
appeal having expired during an ad- 
journment of the Court on account of 
any holiday or vacation, the petition 
of appeal was presented on the re-open- 
ing of the Court. But the suspension 
of business in the Civil Courts during the 
recent disturbances, or their inaccessi- 
bility by reason of the dangerous state 
of the roads, though attended with pre- 
cisely the same consequences, could not, 
strictly speaking, be considered to fall 
within this exception. Stone provision 
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was therefore necessary to authorize the 
admission of appeals of these last two 
descriptions, in which the appellants 
might have been unable to lodge their 
petitions of appeal, or to apply for an 
extension of time within the period 
allowed by law owing to the operation 
of the causes mentioned ; and the reason 
which rendered it desirable that any 
new rule which might be passed in 
regard to original suits in consequence 
of late events should be of a general 
nature, would appear to be equally ap- 
plicable to appeals. 

But there was another class of cases, 
the parties interested in which, though 
not referred to by the Sudder Court in 
their Report to Government, would 
seem to be no less entitled to relief 
than the persons already mentioned. 
IHe alluded to original suits and appeals 
instituted before the commencement of 
the insurrection, but which, by reason 
thereof, could not afterwards be pro- 
secuted. Act XXIX of 1841, which 
applied to appeals as well as original 
suits, enacted that, if a plaintiff or ap- 
pellant shall at any time neglect to 
proceed in his suit or appeal for six 
weeks, the suit or appeal shall be dis- 
missed as of course without previous 
notice to the plaintiff or appellant, and 
without any proceeding on the part of 
the Court, or of the defendant, or other- 
wise, or assignment of any reasons, un- 
less the plaintiff or appellant upon special 
application shall have previously satis- 
fied the Court of the propriety ol allow- 
ing further time. 

J3ut this rule being found to operate 
with inconvenient severity as regarded ap- 
peals dismissed on default, which, if the 
rule were properly applied, could not he 
revived, Act XVI of 1845 was passed to 
enable the Court which dismissed the 
appeal to re-adinit the same if the ap- 
pellant should make application for that 
purpose on the stamp prescribed for 
miscellaneous petitions within three 
months after the appeal might have 
been dismissed by the Sudder Court, 
and within one month after the appeal 
might have been dismissed, if dismissed 
by any other Court ; and should satisfy 
the Court that the dismissal was occa- 
sioned by the default of his Vakeel, or - 
by unavoidable accident. He need 
scarcely say that the time here fixed for 
the Bubmisskm of an application for the 

MrfHuringffln 


revival of an appeal, must render the 
law inoperative, or at least of no use 
as regarded the great majority of appel- 
lants whose appeals, without any fault 
or wilful neglect on their part, might 
have incurred the penalty of dismissal 
without a hearing, for want of prosecu- 
tion when prosecution was impossible. 
The Act, moreover, did not apply at all 
to original suits dismissed on default ; 
and as it would be exceedingly hard to 
compel the plaintiffs in such cases to 
institute fresh actions on stamp paper 
of the full value, which was their only 
remedy in the existing state of the law, 
it had appeared to him that it would be 
only just and proper to make a general 
provision for the relief of all persons 
who might have been prevented from 
prosecuting their suits or appeals within 
the time allowed by law owing to the 
late disturbances. 

From wlmt he had now stated, the 
provisions of the Bill which he was 
anxious to introduce would, he thought, 
in a great measure he gathered ; and it 
would be sufficient for him to remark 
that it proposed to empower the Civil 
Courts in the North-Western Provinces 
to admit or again bring on the file all 
original suits and appeals, which the 
complainants or appellants might have 
been prevented from instituting or pro- 
secuting within the period allowed by 
| law in consequence of the late disturb- 
ances, on proof of that fact, provided that 
the suit or appeal, according as the case 
might be, was instituted upon stamp 
paper of the prescribed value, or, in 
cases in which the penalty of dismissal 
on default might have been incurred, 
the application for the re-admission of 
the suit or appeal on the file was pre- 
sented within the period of three months 
from the date on which the Chief Civil 
Court of original jurisdiction in the dis- 
trict might notify by proclamation that 
the Courts of the districts had resumed 
their sittings. 

The Bill also proposed to legalize all 
proceedings held, as well as decisions 
passed in any original suits or appeals 
which might have been admitted after 
the prescribed period, or* again brought 
on the file without authority of law 
on the strength of the Sudder Court’s 
Circular, or otherwise, by any Civil 
Court in the N orth-Western Provinces 
whose sittings might have been km* 
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porarily suspended or interrupted during 
the time to which the Bill related. 

With these observations, lie had the 
honor to move that the Bill, of which 
he had given notice on Saturday last, 
might now be read a first time. 

The Bill was read a first time. 

REMOVAL OP PRISONERS. 

Mb. CURRIE moved the second 
reading of the Bill “to make further 
provisions for the removal of Prisoners.” 

THE CHIEF JUSTICE said, before 
putting the question, he wished to ob- 
serve that the Bill seemed to break in 
upon a principle which those who had 
dealt with the question of punishment 
in this country had always regarded 
as important — lie meant, the principle 
on which the Natives of this country 
should be subjected to transportation. 
It had been assumed — he dared say, with 
reason — that the Natives of this country, 
particularly Hindoos, whose caste suf- 
fered by a sea-voyage, had a peculiar 
dread of transportation, and that it was 
therefore inexpedient to inflict that pun- 
ishment except for life, lest the return 
of convicts from transportation might 
diminish the wholesome terror of it 
which existed Amongst their countrymen. 
Ho believed that those who were con- 
versant with the administration of Jus- 
tice in the Mofussil, and some of those 
to whom the task oflegislation had been 
cliielly committed, bad rather quarrelled 
witli the practice of the Crown Courts, 
which had always been in the habit of 
subjecting to transportation for terms 
Natives and Europeans alike. It seemed 
to him that if the principle to which he 
referred did exist, and was worth pre- 
serving, the Bill before the Council very 
much broke in upon it, and that it did 
so in an objectionable manner. It en- 
abled the Lieutenant-Governor to send 
across seas, not only those who were 
under sentence of imprisonment for life, 
but also those who were under sentence of 
imprisonment for three years or upwards. 
It was obvious that, by sending prisoners 
of the latter class across the sea to the 
Straits of Malacca, and allowing them to 
return, as they would be at liberty to 
return, when the term of their impri- 
sonment expired, Government would 
run the risk, which it had been deemed 
so desirable to avoid, of diminishing the 


terror which the Natives were supposed' 
to have for transportation. If, again, 
that feeling, however irrational and 
founded on prejudice of caste, was really 
operative in the minds of Natives, the 
Council would, by this Bill, give to the 
Executive Government the power of 
greatly aggravating the punishment to 
which prisoners had been sentenced by 
the Courts. Therefore, it might be well 
worthy of the consideration of the Select 
Committee to whom this Bill might be 
referred, whether the necessities of the 
times, or the circumstances which lnid 
suggested this measure, were such as to 
require so great an extension of the 
power of removing term-prisoners from 
one place of confinement to another as 
would enable the Lieutenant-Governor 
to send term-prisoners across the sea. 

Mb. CURRIE said, ho was perfectly 
aware of the objection mentioned by the 
Honorable and learned Chief Justice to 
the principle of sending beyond seas pri- 
soners sentenced only for a term of years. 
It did not escape his consideration at 
the time when he framed the Bill. It 
was urged in the Report of the framers 
of the Penal Code, as a reason why, in 
adjusting the punishments under the 
Code, they did not provide for trans- 
portation for a term of years. But the 
reason of the proposal of this measure 
was a great State necessity. It was 
believed to be absolutely necessary for 
the security of the country to invest the 
Executive Government with the power 
of removing beyond the limits of any 
particular Presidency certain classes of 
dangerous criminals. 

With respect to the grounds of the 
objection to transporting only for terms 
of years, it might be observed that tbe 
Supieme Court had always been in the 
habit of transporting for terms of years ; 
so that the superstitious dread which 
transportation beyond seas was supposed 
to inspire, had been to a considerable 
extent done away with, and was becom* 
ing less and less every year. 

However, the defence of the measure 
was that it was a necessary one. He 
hoped, therefore, that the Council would 
permit the Bill to be read a second 
time. The Select Committee to whom 
it might be referred could enquire fur- 
ther into the question raised, and report 
to tbe Council whether, in their appre- 
hension, the exigency tfas such as to 
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require that a measure of this kind 
should be passed. 

Mu. PEACOCK said, as an ordinary 
rule, he apprehended that a measure like 
this would nut be introduced, hut it had 
been found that the Alipore Jail was 
so crowded with desperate characters 
that it was dangerous to keep them 
there, and the Lieutenant-Governor had 
applied for permission to remove beyond 
sea prisoners sentenced in Bengal to 
more than three years* imprisonment. 
The Government of India had assented 
to the proposal, and had sanctioned the 
transfer of such prisoners to the Straits 
of Malacca. The Honorable Court of 
Directors, in their Despatcli dated the 
26th of January 1858, said : — 

“ Under the pressing emergency of the case, 
we entirely approve of the measure. Should it 
be necessary, you will consider the expediency 
of legalizing it.” 

The recital in the Preamble of the 
Bill shewed that it was necessary to le- 
galize the measure, because at present 
the Executive Government had no power 
to remove prisoners beyond the limits 
of the Presidency. No doubt, under or- 
dinary circumstances, it would be much 
better to avoid infringing the principle 
of not transporting prisoners for a less 
period than for life ; but he thought that 
the emergency which had arisen render- 
ed it necessary that that principle should 
not be adhered to, at any rate during 
the present time. 

Mr. LeGEYT said, he had long been 
of opinion* that the Law which limited 
the transportation of prisoners in the 
Mofussil to transportation for life, was 
inappropriate. The place to which the 
prisoners were transported was always 
the Straits of Malacca. He felt sure 
that sentences of transportation are, 
to Natives of this country, very whole- 
some and effective restraints against 
crime. He had seen transportation for 
terms of years in force in the Presidency 
Town of Bombay for various offences, 
andhe did not think that the punishment, 
because it was for a term of years, and 
the convict might return back to India, 
was really less effective or less dread- 
ed. Jt was perhaps going too far to 
extend the power of transportation to 
the cases of prisoners now under sentence 
of imprisonment for so short a term as 
three years. He would suggest that it 
should be limited to the coses of prison- 


ers sentenced to imprisonment for more 
than five years ; but he considered the 
principle of the Bill a good one, and 
should vote for the second reading. 

The CHIEF JUSTICE said, he did 
not in the least wish to interfere with 
the second reading of the Bill. All lie 
had meant to do was to point out that 
the Bill infringed a principle to which 
he himself did not attach the same im- 
portance which others did. lie was 
rather in favor of transportation for a 
term of years. 

The Motion was then put and carried, 
and the Bill read a second time* 

ARMY AND STATE OFFENCES ; HEI- 
NOUS OFFENCES; MUTINY AND 
DESERTION. 

Mr. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ to continue in force for one 
year Act XIV of 1837 (for the trial and 
punishment of certain offences relat- 
ing to the Army, and of offences against 
the State), and Act XVII of 1837 (for 
the apprehension and trial of Native 
Officers and Soldiers for Mutiny and De- 
sertion) ;** and that the Committee he 
instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to be passed. 

Agreed to. 

Section I was passed as it stood. 

Mr. PEACOCK moved the insertion 
of a new Section after Section I. He 
said, in consequence of the difficulty of 
enforcing sentences of imprisonment, and 
the danger of over-crowding the Jails in 
the districts to which the Acts in ques- 
tion had been extended, and which, it 
must be remarked, were the most dis- 
turbed, he considered that it would be 
advisable to entrust the Officers by 
whom sentences of imprisonment should 
be passed for terms exceeding three 
years, with the power of ordering the 
offenders to be transported for such 
terms. The Judicial Commissioner of 
Oude had suggested that sentences of 
transportation for finite terms might be 
passed upon deserters and other persons 
tried under the special Acts. The sug- 
gestion had received the approval of the 
Chief Commissioner of Oude, who con- 
sidered that the adoption of the princi- 
ple in that province was very desirable. 
The question had been referred to the 
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Governor-General. He (Mr. Peaoock) 
had not yet learnt what opinion the 
Governor-General had expressed upon 
the subject ; but it appeared to him that 
it was not desirable to over-crowd the 
Jails in those districts, and that, there- 
fore, in every case in which a sentence 
of imprisonment should be passed under 
the special Acts for any term exceeding 
three years, the Judge or other Officer 
passing the sentence should have the 
power of ordering the prisoner to be 
transported beyond sea for such term. 
He thought, however, that the exercise 
of this power should be subject to the 
general control Of the Governor-General 
in Council. Under the Bill which had 
been read a second time to-day, an order 
of Government would be necessary for 
the removal of prisoners sentenced to 
imprisonment ; but he thought it very 
desirable that the Judge or other Officer 
who passed the sentence of imprison- 
ment, and who would have a knowledge 
of the capabilities of the Jail and the 
circumstances of the district, should also 
have the power of ordering at the same 
time that the offender should be trans- 
ported beyond sea. He, therefore, moved 
the following new Section : — 

4< Unless the Governor- General in Council 
shall otherwise order, whenever any Court or 
other Officer shall sonteuce an offender under 
any of the said Acts to imprisonment for a 
term exceeding three years, it shall be lawful 
for such Court or other Officer at the same 
time to order that the offender be transported 
beyond sea for such term.” 

He had adopted the principle of Act 
XIV of 1844, by which it was enacted 
that, whenever prisoners were sentenced 
to terms of imprisonment for life, the 
Sudder Courts should order them to be 
transported beyond seas. The only dif- 
ference was that, in the present case, he 
left it discretionary with the Judge 
either to order transportation or not. The 
Section he proposed would enable the 
Judge or other Officer who sentenced 
prisoners to terms of imprisonment ex- 
ceeding three years without any special 
authority from Government, to order 
them to be transported beyond seas; 
but if the Governor-General in Council 
should think fit to issue a general order 
to the contrary, the ordinary rule would 
take effect. It should be borne in mind 
that this was only a temporary measure, 
and that it would not come into force 


except in those districts to whieh the 
Acts in question might be extended. 
He thought that in those districts it 
was very advisable to entrust some sueh 
power to the Officers exercising jurisdic- 
tion under the Acts, subject to the 
general control which he proposed to 
give to the Governor- General in Coun- 
cil. 

The Section was agreed to. 

The Preamble and Title were passed 
after amendments. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mit. PEACOCK moved the third 
reading of the Bill. 

The Motion was carried, and the Bill 
read a third time. 

Mu. PE ACOCK moved that Mr. 
Ricketts be requested to take the Bill 
to the President in Council in order that 
it might be submitted to the Governor- 
General for his assent. 

Agreed to. 

INSOLVENT DEBTORS (MOFUSSIL). 

Mr. LeGEYT said, he had received 
a communication from the Government 
of Bombay on the subject of a Law for 
the relief of 1 nsolvent Debtors in the 
Mofus>il. The Government of Bombay 
had desired him to inform them whether 
it was in the contemplation of the Legis- 
lature to deal with that most important 
question. The immediate cause of the 
reference was a Letter from Mr. Da- 
vidson, the Magistrate of Poona, and 
a very intelligent Offioer, in which that 
gentleman strongly recommended a mea- 
sure of the kind being introduced, stat- 
ing that the local Superintendent of 
Police attributed the Gang-robberies 
which had been committed during the 
latter part of 1857 in the Hill districts 
of the Zillah, in a great measure to 
the extreme poverty and indebted- 
ness of the llamoosee and Bheel ryots, 
and the hardships and tyranny which 
they underwent at the hands of money- 
lenders, to whom they were bound hand 
and foot. Mr. Davidson said that, after 
enquiry, he was satisfied that this was 
the main cause of the late disturbances 
in his Magistracy. In short, it appeared 
to him (Mr. LeGeyt) that the case was 
very much what had occurred three 
years ago in the Sontlial districts. Mr. 
Davidson was of opinion that a Law for 
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the relief of Insolvent debtors should be 
enacted 

“ for the whole country, which would afford 
the unfortunate and even the improvident an 
outlet of escape, so that a man might have a' 
chance of making a fresh start without a mill- 
stone round his neck for his personal success 
and elevation in life, not only recovering him- 
self and family from hopeless recklessness and 
slavery, to liis own personal benefit, but to the 
public benefit of the Government and the 
countiy.” 

Ho (Mr. LeGeyt) found that tins 
was by no means a new subject before 
the Government of India, it appeared 
first to have gone before the Govern- 
ment in the year 1815, when, after con- 
siderable discussion, references were 
made to Bombay and Madras, and to 
the Authorities here as to the advisabi- 
lity of a Law on the subject. The majo- 
rity of tho answers were decidedly in 
favor of the proposed Law. In Madras 
alone it appeared to have been thought 
unadvisablo. He had had access to 
the papers in the Home Office ; and 
lie found that, after the receipt of 
the opinions from Madras in 1852, 
the discussion was dropped. It was men- 
tioned in the List of the Projects of 
Law pending before the Government of 
India on the 20th of May 1851, with the 
following remarks : — 

“No Act for this purpose 1ms yet been 
drafted. 

“The question originated in a reference 
from the Madras Government in connection 
with the Military Courts of Kequeats consti- 
tuted under Act 3 and 4 Vie. c. 37, and 
Act XI of 1841, respectively. The enquiries 
made as to the practice of those Courts, 
where there might be more than one judgment- 
creditor against the same defendant, with in- 
sufficiency of assets to meet the claims of all, 
were afterwards extended to the practice of 
the Civil Courts, generally, of the East India 
Company in similar cases. Some difference of 
practice appears to prevail in the Military 
Courts of Requests in dealing with such cases. 

“ Tho Civil Courts have their own rules, 
but thore is no provision for the protection of 
creditors who have not obtained judgments 
upon which they can proceed. 

“ The subject is one of much difficulty and 
importance.* 1 

The subject was one of great im- 
ortance, and, he admitted, of some dif- 
culty. The only Sections in tho pro- 
posed Code of Civil Procedure bearing 
on it were taken almost word for word 
from the Bombay Regulation IV. 
1827. No relief could be given under 
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them except where all the property of 
the debtor had been attached and sold, 
and the debtor himself was in prison at 
the suit of a creditor — and the effect 
was to relieve him only from imprison- 
ment, at the instance of that particular 
creditor. The Government of Bombay 
evidently did not consider that these pro- 
visions afforded a sufficient measure of 
relief. After the discussion which was 
upon record, and the difference of opinion 
which appeared in the papers he had 
read, he had not presumed to come be- 
fore the Council with a Bill on the sub- 
ject ; but lie thought that the question 
might with great advantage be referred 
to a Select Committee, who might be 
instructed to report whether legislation 
was advisable or not. He thought it 
would hardly do to attempt to introduce 
an Insolvent Act into the Code of Civil 
Procedure ; and he, therefore, now moved 
that the subject of a Law for the relief of 
I Insolvent Debtors in the Mofussil be 
referred to a Select Committee consisting 
of Mr. Peacock, Mr. Currie, Mr. Har- 
ington, Mr. Forbes, and the Mover, 
with instructions to report whether any 
legislation was advisable. 

Mil. CURRIE said, he would suggest 
that the better course would be to refer 
the communication to the Select Com- 
mittee on the Procedure Bills. In the 
Civil Procedure Code as prepared by 
the Commissioners in England, there 
was a provision to the effect that any 
person in confinement under a decree 
who was not entitled to the benefit of 
any Act for the relief of Insolvent or 
bankrupt debtors in India, might pro- 
cure his enlargement by making an ap- 
plication to the Judge to that effect, 
and surrendering all his property. The 
Select Committee had not finally amend- 
ed the Code ; but, in going over it, they 
struck out the reference to an Insolvent 
Act, and appeared to consider that suffi- 
cient provision was made for Insolvent 
debtors in the following Sections of the 
Code. As, however, the Code was still 
before the Select Committee, they might 
re-consider the question with advertence 
to the papers which the Honorable 
Member for Bombay had now laid be- 
fore the Council ; and probably it would 
be more convenient to consider it in 
connexion with the provisions of the 
Code rather than as a separate measure. 

Mb. LeGEYT said, he had no objec- 
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tion whatever to refer the Bill to the 
Select Committee on the Civil Pro- 
cedure Code ; but, as he hod stated 
before, it had struck him that the pre- 
sent subject hardly came within the 
scope of tiiat Code. The suggestion 
made by the Bombay Government was, 
in effect, that an Insolvent debtor in 
the Mofussil should obtain relief from 
his debts without being taken to jail 
and having all his property sold under a 
decree in the first instance. In short, 
it was a suggestion that the provisions 
of the Insolvent Act should be extend- 
ed to the Inhabitants of the Mofussil. 
Whether the Select Committee on the 
Civil Procedure Code would be disposed 
to consider a question so very much 
wider than that contained in the Code 
as prepared by the Commissioners in 
England, he did not know. The Hon- 
orable and learned Chairman of the 
Committee would probably inform the 
Council. Ilis own idea was that they 
would not ; and as it was expedient to 
consider whether such a Law as had 
been recommended should be passed or 
not, he had moved for a separate Com- 
mittee. If, however, the Select Com- 
mittee on the Civil Procedure Code 
would consider the subject of a general | 
Insolvent Law for the Mofussil in con- 
nexion with the Code, he had no objec- 
tion to amend his Motion and refer it 
to them. 

Mn. PEACOCK said, the question 
was hardly one of procedure at all. It 
was a question of extending the insol- 
vent Act over the whole of the territo- 
ries of the East India Company. There 
was a separate Code of Civil Procedure 
for each Presidency ; and although, as a 
matter of convenience, the Select Com- 
mittees on all three met together, he 
did not think it advisable that the sub- 
ject now brought before the Council 
should be referred to any one of them in 
particular. He thought it would be 
better if it were considered as a separate 
measure. 

Mu. LeGEYT'S Motion was then put 
and agreed to. 

REMOVAL OF PRISONERS. 

Mu. CURRIE moved that the Bill 
“ to make further provision for the re- 
moval of Prisoners” be referred to a 
Select Committee consisting of the Vice- 


President, Mr. Peacock, Mr. LeGeyt, 
and the Mover. 

Agreed to. 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mu. PEACOCK moved that Mr. 
Forbes be added to the Select Commit- 
tee on the Bill “ to provide for the ad- 
ministration of tbe estate and for the 
payment of tbe debts of the late Nabob 
of the Carnatic.” 

Agreed to. 

The Council adjourned. 


Saturday , May 29 , 1858 . 
Present : 


The Hou’ble the Chief Justice, Tice- President , 
in llio Cliuir. 


Hon. J. P. Grant, 
lion. Major Genl. Sir 
Jas. Outrinn, 

Hon. II . Ricketts, 
Hon. B. Peacock, 


P. W. LeGeyt, Esq. 
E. Currie, Esq. 

H. B. Harington, Esq. 
and 

H. Forbes, Esq. 


ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

The CLERK brought under the con- 
sideration of the Council a Petition of 
certain Creditors of the Estate of the 
late Nabob of the Carnatic praying for 
an amendment of Section XV of the 
Bill “ to provide for the administration 
of the Estate and for the payment of 
the debts ol‘ the late Nabob of the 
Carnatic.” 

Mu. PEACOCK moved that the 
above Petition be referred to the Select 
Committee on tbe Bill. 

Agreed to. 


CONTINUANCE OF CERTAIN PRIYI- 
LEGES TO THE FAMILY &c. OF THE 
LATE NABOB OF THE CARNATIC. 

Mu. FOR TIES moved tbe first read- 
ing of a Bill “ to continue certain pri- 
vileges and immunities to the Family 
and retainers of tbe late Nabob of the 
Carnatic.” In doing so, he said the 
Council was aware that it had always 
been tbe practice and policy of the 
British Government in India to confer 
upon Native Princes, their families, and 
retainers, freedom from the jurisdiction 
of its Criminal and Civil Courts. Among 
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the Princes fo privileged, was the late 
Nabob of the Carnatic ; and, for many 
years, it was supposed that the privilege 
had been granted to him by a Treaty 
formed between him and the East India 
Company in 1801. But in 1843, some 
suits were instituted against certain 
• Members of the Nabob's family, and it 
was decided by the Supreme Court of 
Madras that the immunities and privi- 
leges supposed to have been given by 
the Treaty had really no legal force, 
and it became necessary, therefore, if it 
was desirable that they should be con- 
tinued, to provide some remedy by 
legislative enactment. The matter was 
reported home; the Honorable the 
Court of Directors gave their assent ; 
and, accordingly, Art I of 1844 was 
passed by the Government of India, 
which provided “ that no writ or process 
shall at any time be sued forth or pro- 
secuted against the person, goods, or 
property of his Highness the Nabob 
of the Carnatic, or of the Nabob Regent 
for the time being,” “ unless such writ 
or process shall be so sued forth or pro- 
secuted with the consent of the Go- 
vernor in Council of Fort St. George 
first had and obtained." Under Section 
I of the Act, certain lists were to be 
published by the Government of Madras 
from time to time “containing the 
names of persons belonging to the fami- 
ly, household, or retinue of His High- 
ness the Nabob of the Carnatic, or of 
the Nabob Regent for the time being," 
and these persons also were to be entitled 
to privilege from Civil and Criminal 
process. After the passing of Act I of 
1844, no difficulty occurred during the 
life-time of the Nabob ; but on the death 
of his Highness in 1855, it was decided 
that the estate and dignity of the 
Nabob had become vested in the East 
India Company. A suit was subsequently 
brought against the Prince who had oc- 
cupied the muanud as Regent during the 
minority of his nephew the late Nabob ; 
and, on Act I of 1844 being pleaded in 
bar of the Court’s jurisdiction, it was 
decided by a Full Bench that the Act 
was merely personal to the Nabob, hav- 
ing been passed for the support of the 
estate and dignity of His Highness, 
and that that estate and dignity having 
become extinct, the Act had ipso facto 
ceased to have any effect* It was there- 
upon considered advisable by this Coun- 
Mr.JpQrb * r > 


oil to allow a period of one year to the 
persons whose supposed privilege the 
decision of the Court would affect, for 
the purpose of enabling them to appeal 
to the Privy Council. Act XV11I of 
1857 was passed with that view ; but 
circumstances had led to that Act be- 
coming inoperative, the single suit in 
which the Supreme Court had given 
their decision not having been appealed 
within six months, which was the period 
limited for the institution of appeals to 
the Pi ivy Council, and Act XVII l of 
1857 itself preventing any fresh suit 
being brought. Act XVIII of 1^57 
would expire on the 4th of next July ; 
and unless some legislative remedy were 
applied, the family of the Nabob would, 
from that date, be subject to the process 
of the Civil and Criminal Courts, from 
which it bad been the polic}’ of the 
Government since 1801 to exempt them. 
The title of Act 1 of 1844 described it 
to be an Act “for securing certain im- 
munities and privileges to His Highness 
the Nabob of the Carnatic, bis family, 
and retinue and the 1st Section en- 
acted “ that it shall be lawful for the 
Governor iti Council of Fort St George to 
publish from time to time in the Gazette 
at Madras, lists containing the names 
of persons belonging to the Family, 
Household, or Retinue of His Highne-s 
the Nabob of the Carnatic, or of the 
Nabob Regent for the time being, 
who are to be entitled under this Act 
to privilege from Civil and Criminal 
process ;" and the Council would pro- 
bably have little difficulty in coming to 
the conclusion that, although the word- 
ing of the Act might be faulty, the 
intention of the Legislature was to give 
the exemption for lile. The present 
Bill was intended to supply the omis- 
sion in the former Bill, and there was 
a precedent for this in the Statute Book. 
Act XVI 1 1 of 1848, which was passed 
on the death of the Nabob of Surat, 
continued to the Members of the Na- 
bob’s family the exemption from the 
process of the Ci\il and Criminal Courts 
which they had enjoyed during his life- 
time, and the present Hill had even a 
stronger claim oil the attention of the 
Council. In the case of the Nabob of 
Surat, there were certain Courts of 
Justice in which creditors might have 
enforced their claims against the family 
of ■ the Nabob. When those Courts 
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were abolished, Act XVII I of 1818 was 
passed, which deprived claimants of the 
right to resort to any Court at all. This 
was not the case in the present in- 
stance. The creditors of the family, 
and retainers of the late Nabob of the 
Carnatic would be placed by the Bill 
which he proposed, in no worse position 
than they had been in all their lives, 
inasmuch as there had never been, since 
1801, anj r Court in which they could 
have preferred their claims without the 
pci mis>ion of Government. 

The first part of the Bill gave to the’ 
uncle and chief male relative of the late 
Nabob, and to the female members of 
his family, exemption from Civil* and 
Criminal process' during the term of 
their respective lives ; and to the other 
male members of his family, and to his 
retinue, protection from suits of which 
the causes of action arose during the 
time Act I of 1844 and Act XV11I of 
1857 were in operation. 

The only other provision of the Bill 
to which it was necessary to draw the 
attention of the Council was one which 
made a slight addition to the provision 
contained in Section II of Act I of 
1844. That Section enacted " that no 
writ or proce*s shall at any time be 
sued forth or prosecuted against the 
person, goods, or property of 11 is High- 
ness the Nabob of the Carnatic, or of 
the Nabob Regent for the time being, 
or of any person whose name shall be 
included in any list published in the 
Gazette” It had been decided by the 
Supreme Court of Madras that a writ 
of summons issued from the Plea Side 
of the Court was not a writ against 
the person within the meaning of the 
Act; and the eJfcct of this decision 
was, in the words of the Honorable 
Company’s Solicitor, that “a plaintiff' 
may file a plaint, issue and serve bis 
summons, in default of an appearance 
by defendant enter an appearance for 
him, issue and servo a rule to plead, 
in default of plea enter bis cause for 
trial, ex parte proceed to trial, obtain 
a verdict, tax his costs, sign his Judg- 
ment, and issue an execution upon his 
J udgment, before the defendant can take 
any step whatever for asserting his 
exemption from the process aud juris- 
diction of the Court under Act I of 
1844. In the present Bill, therefore, 
the words “ no action shall be com- 
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mcnced or prosecuted” had been in- 
serted before the words “no writ or 
process shall be sued forth.” 

With these observations, he begged 
to move the first reading of the Bill. 

The Bill was read a first time. 

KURNOOL. 

Mb. FORBES moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ for bringing the District of 
Kurnool under the Laws of the Presi- 
dency of Fort St. George.” 

Agreed to. 

Sections I and II were passed as they 
stood. 

Ma. FORBES moved that the fol- 
lowing Preamble be inserted in tho 
Bill: — namely — “ Whereas it is expedi- 
ent that the District of Kurnool should 
he brought under the Laws of the Presi- 
dency of Fort St. George, it is enacted 
as follows.” 

Agreed to. 

I The Title was passed as it stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

OATIIS AND AFFIRMATIONS. 

Mr. PEACOCK said, some time ago, 
a Select Committee was appointed to 
consider and report on certain projects 
of Laws relating to Oaths and Affirma- 
tions, but it bad not presented its report 
as yet. The same question had now 
come before tho Select Committees on 
the Codes of Civil Procedure framed by 
Her Majesty’s Law Commissioners in 
England, who recommended that wit- 
nesses should be examined without oath 
or affirmation ; and they were unable to 
decide it in consequence of the other 
Committee not having made any Report, 
lie should therefore move that the 
Select Committee on the Projects of 
Laws relating to Oaths and Affirmations 
be discharged, and that the question be 
referred to the Select Committees on 
the Bills for simplifying the Proce- 
dure of the Courts of Civil Judicature 
of the East India Company. 

Agreed to. 

MERCHANT SEAMEN. 

Mr. CUURIE moved that the Vice- 
President be added to the Select Com- 



LEGISLATIVE COUNCIL. 


240 


mittee on the Bill “ for the amendment 
of the Law relating to Merchant Sea- 
men. M 

Agreed to. 

LUNATIC ASYLUMS. 

* 

Mu. CURRIE moved that Mr. 
Forbes be added to the Select Commit- 
tee on the Bill “relating to Lunatic 
Asylums ” 

Agreed to. 

ESTATES OF LUNATICS (MOFUSSIL). 

Me. CURRIE moved that Mr. Forbes 
be added to the Select Committee on 
the Bill “to make better provision for 
the care of the Estates of Lunatics 
not subject to the jurisdiction of Her 
Majesty’s Courts of Judicature.” 

Agreed to. 

COTTON FRAUDS (BOMBAY). 

Me. LeGEYT moved that Mr. Forbes 
be added to the Select Committee on 
the Bill “ for the better suppression of 
Frauds in the Cotton-trade in the Pre- 
sidency of Bombay.” 

Agreed to. 

The Council then adjourned, on the 
motion of Mr. Grant. 


Saturday , June 5, 1858. 
Present : 

The Hon*ble the Chief Justice, Vice-President, 
in the Chuir. 

Hon J. P. Grant, P. W. LeGoyt, Esq., 
Hon. Major General E. Currie, Esq., 

Sir J ames Outram, H. B. Harington, Esq., 
Hon. B. Peacock, and 

Hon. H. Ricketts, H. Forbes, Esq. 

CIVIL PROCEDURE. 

The CLERK presented to the Coun- 
cil a Petition from Inhabitants of Dacca 
offering suggestions for improving the 
Procedure of the Civil Courts. 

^ Mr. CURRIE moved that the Pe- 
tition be referred to the Select Com- 
mittees on the, Bills for simplifying the 


Procedure of the Courts of Civil Judi- 
cature of the East India Company. 

Agreed to. 

RECOVERY OF RENTS (BENGAL). 

The CLERK also presented a Peti- 
tion from land-holders and others resid- 
ing in Dacca relative to the Bill “ to 
amend the law relating to the recovery 
of Rent in the Presidency of Fort 
William in Bengal.” 

JMr. CURRIE moved that the Peti- 
tion be referred to the Select Committee 
on the Bill. 

Agreed to. 

ESTATE OF THE LATE NABOB OF THE 
CARNATIC. 

The CLERK also presented a Peti- 
tion from certain creditors of the lato 
Nabob of the Carnatic, praying for 
an amendment of Section XV of the 
Bill “ to provide for the administra- 
tion of the Estate and for the pay- 
ment of the debts of the late Nabob of 
the Carnatic.” 

Mu. PEACOCK moved that the Peti- 
tion be referred to the Select Committee 
on the Bill. 

Agreed to. 

OFFENCES AGAINST THE STATE. 

The CLERK reported to the Coun- 
cil that he had received a communica- 
tion from the Secretary to the Govern- 
ment of India in the Home Depart- 
ment, forwarding papers relative to the 
trial of the Zemindar of Pachete, with 
a view to the amendment of the law re- 
garding preparations for levying war 
against the State. 

RESTORATION OF POSSESSION OF 

LANDS — AND REGULATION OF NA- 
TIVE PASSENGER SHIPS. 

The VICE-PRESIDENT read Mes- 
sages informing the Legislative Coun- 
cil that the Governor General had as- 
sented to the Bill “ to facilitate the re- 
covery of land and other real property 
of which possession may have been 
wrongfully taken during the recent dis- 
turbances in the North- Western Pro- 
vinces of the Presidency of Bengal;” 
and the Bill “ for the regulation of Na- 
tive Passenger Ships and of Steam Ves- 
sels intended to convey passengers on 
coasting voyages.” 



241 


State 


243 


[Juke 5, 1858.] Offence* m BUU 


OFFENCES AGAINST THE STATE. 

Mb. PEACOCK moved the first 
reading of a Bill “to make further 
provision for the trial and punishment 
of offences against the State.*’ He 
said, the papers relating to the trial 
of the Zemindar of Pachete had been 
laid on the table, with a recommen- 
dation from the Government of India 
that the law relating to offences 
against the State should be amended. 
It was not his intention to make any 
remarks on that trial ; but it appeared 
to him that the result shewed that 
the existing law required amendment. 
According to the Commissioner before 
whom the trial was held, there was no 
doubt that the Zemindar of Pachete 
was in a state of disaffection. He had 
collected arms, ammunition, and men ; 
he had sworn his followers to secrecy, 
and had sent improper and insulting 
letters to Officers of Government. It 
was not for him (Mr. Peacock) to con- 
sider what conclusion might have been 
drawn from these acts if the question 
had been with what intent the Zemin- 
dar had collected these arms, ammuni- 
tion, and men. The question before 
the Commissioner was, had he levied 
war against the State, or had he con- 
spired to do so? Levying war, and 
conspiring to levy war against the 
State, were the charges upon which he 
was indicted; and the Commissioner 
stated that, upon the evidence, he could 
not come to the conclusion that lie was 
guilty of those charges. If compassing 
to levy war, like compassing the King’s 
death, accompanied by an overt act, 
had been an offence, then there might 
have been another question for the 
Commissioner to determine. Although 
the prisoner had not been proved to 
have actually levied war, or to have 
entered into a conspiracy to levy war 
against the State, still his having col- 
lected arms, ammunition, and men — 
his having written and sent insulting 
and offensive letters to Government 
Officers — and his having administered 
an oath to his followers not to disclose 
anything that took place in their pre- 
sence, would have been facts upon which 
the Commissioner could have determined 
the question of his intention. By the 
law of England as it stood under the 
Statute 25 of Edward II I., compassing 


or imagining the King’s death was an 
act of treason : the act of levying war 
against the King was also treason; 
but a mere intention to levy war was 
not treason. The collecting of arms, 
ammunition, and men for the purpose 
of killing the King, was an overt act 
of compassing the death of the King, 
and was treason. But collecting arms, 
ammunition, and men with the inten- 
tion of levying war, was not treason, 
unless war was actually levied. The 
mere intention, in short, to levy war, 
though accompanied by an overt act, 
was not an act of rebellion or treason. 
The law was amended by 11 and 12 
Vic. c. 12, s. 3, which made it 
felony to compass the levying of war, 
and rendered the offence punishable 
with transportation for life, if the ohjeot 
was one of those mentioned in the 
Statute. The words of the Section were 
I as follows : — 

“ And be it enacted that, if any person 
whatever, after the passing of this Act, shull, 
within the United Kingdom or without, com- 
pass, imagine, invent, devise, or intend to 
deprive or depose our most gracious Lady the 
Queen, her heirs, or successors, from the stylo, 
honor, or royal name of the Imperial Crown 
of the United Kingdom, or of any of Her 
Majesty’s dominions and countries, or to levy 
war” — that wus to say, or shall compass, ima- 
gine, or intend to levy war — “against Her 
Majesty, her heirs, or successors, within any 
part of the United Kingdom, in order by 
force or constraint to compel her or them to 
chango her or their measures or counsels, or 
in order to put any force or constraint upon, 
or in order to intimidate or overawe both 
Houses or either House of Parliament, or to 
move any foreigner or stranger with force to 
invade the United Kingdom, or any other of 
Her Majesty's dominions or countries under 
the obeisunce of Her Majesty, her heirs, or 
successors, and such compassings, imagina- 
tions, inventions, devices, or intentions, or 
any of them, shall express, utter, or declare, 
by publishing any printing or writing, or by 
open and advised speaking, or by any overt 
act or doed, every person so offending shall 
be guilty of fdouy, and being convicted there- 
of, shall bo liable, at the discretion of the 
Court, to bo transported beyond the sea9 for 
he term of his or her natural life, or for any 
berm not less than seven years, or to be im- 
prisoned for any term not exceeding two years, 
with or without lutrd labor, as the Court shall 
direct.*’ 

Section VII declared as follows 

“ Provided also, and bo it enaoted that,*if 
ho facts or matters alleged in an Indictment 
or any felony under this Apt shall amount in 
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Law to treason, such Indictment shall not by 
reason thereof be deemed void, erroneous, or 
defective ; and if the facts or matters proved 
on the trial of any person indicted for any 
felony under this Act shall amount to treason, 
such person shall not, by reason thereof, be 
entitled to be acquitted of such felony : but no 
person tried for such felony, ahull bo afterwards 
prosecuted for treason upon the same facts.” 

What he proposed was to make it an 
offence to collect arms, ammunition, or 
men with the intention of levying war 
against the State, or of being prepared to 
levy such war, and to make the offence 
punishable in the same manner as the 
offence of actually levying war. Under 
this Will, the collection of arms, ammu- 
nition, and men for the purpose of levying 
war would be punishable if it should be 
proved to be the intention of the of- 
fender either to levy war against the 
State, or to be in a state of preparation 
to levy such war if chances should turn 
up in his favor. Had that been the 
law at present, the Commissioner who 
tried the Zemindar of Paelieto might 
probably have come to the conclusion 
that his object in collecting arms, am- 
munition, and men, was either to levy 
war against the State, or that ho might 
bo prepared to do so if a favorable op- 
portunity should occur. The fact of his 
administering an oath of secrecy was 
strong evidence to shew that his inten- 
tion was not merely to provide for his 
own defence, or to render assistance to 
tho East India Company. The Will 
enacted that, if any person, owing alle- 
giance to the British Government, 
should collect arms, ammunition, and 
men, or otherwise prepare to levy war, 
with the intention either of levying war, 
or of being prepared to levy war against 
the Queen or the Government of the 
East India Company, ho should be 
liable, upon conviction, to the punish- 
ment of death, or to the punishment of 
transportation for life, or of imprison- 
ment with hard labor for any term not 
exc3eding fourteen years; and should 
also forfeit his property and effects of 
whatever description. These were the 
punishments provided by Section I of 
Act XT. of 1857- for rebellion, or waging 
war against tho Government. The mere 
fact .of an individual collecting arms, 
ammunition, and men, with the view, 
'not of protecting himself, or of assisting 
the Government, but of levying war 
against the Government, or of being in 
Mr,JPeacock 


a state of preparation to do so whenever 
an opportunity might offer, was an 
offence almost as dangerous to the State 
as the actual levying of war, and he 
thought that it was not going too far 
to render it liable to the same punish- 
ment. 

Section II of the Bill was directed 
against the harboring or concealing of 
offenders, and provided the same pun- 
ishment as Section II of the existing 
Act. 

He also proposed to make misprision 
an offence. The Bill provided that, if 
any person, having knowledge of the 
commission by another of any of the 
offences mentioned in Section I of Act 
XI of 1857, or in Section I of this Act, 
should conceal the fact, or neglect to 
make it known to the Government or 
to the local judicial authorities, ho 
should be liable to imprisonment for 
any term not exceeding seven years, and 
also to fine. This was a very important 
Section. Persons were not to conceal 
offences against the State. Such con- 
cealment was an offence punishable by 
the law of England ; he believed it 
was also punishable by the laws of other 
countries : it was certainly punishable 
by the law of America, which provided 
the same punishment for it as that 
proposed in this Bill. There was a 
Clause in the Penal Code for punishing 
misprision of offences against the State. 
He had not exactly followed that Clause, 
because he was not certain that tho 
Select Committee sitting on the Penal 
Code might not think it necessary to 
amend it before they reported upon the 
Code to the Council. 

The Bill was read a first time. 

INSTITUTION OF SUITS AND APPEALS 
(N. W. PROVINCES). 

Mil. HARINGTON moved the 
second reading of the Bill “ for the 
relief of persons who, in consequence of 
the recent disturbances, may have been 
prevented from instituting or prosecut- 
ing suits or appeals in the Courts of the 
North-Western Provinces within the 
period allowed by law.** 

Mr. RICKETTS said, if only for 
the sake of consistency, and lest it should 
bo supposed that the Honorable Mem- 
ber ior the North-Western Provinces 
had convinced him that the view he 
expressed the other day in this Council 
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was visionary and unsuited to the con- 
dition of the times, it behoved him to 
say that he disapproved of the little Bill 
now before the Council just as much as 
he disapproved of the little Bill intro- 
duced some weeks ago. lie wished 
that the Honorable Member would 
at once say how many more of these 
little Bills he lmd in his portfolio. He 
must have others ; for he (Mr. Bicketts) 
learnt that, so long ago as the 5th of 
March last, the Chief Commissioner of 
the Punjab issued a Circular Order 
stating that he had resolved that 

“every community, section of community, or 
individual who may havo plundered or destroy- 
ed property, real or personal, belonging 
to European British subjects, or European 
foreigners, or to Native Christians, or to the 
Natives of the country who threw in their lot 
witli us, shall be made to pay the value of the 
same to the utmost of his or their means, and 
within the earliest reasonable period.” 

The Chief Commissioner had .also 
resolved that it should “ be the duty 
of the local authorities to ascer- 
tain summarily and estimate fairly the 
value of the property plundered or 
destroyed, under whatsoever circum- 
stances. n These rules had been issued 
upwards of three months ago for the 
Provinces of the North-West which 
were transferred to the administration 
of the Punjab. That which was good 
for the Provinces transferred, must also 
be good for the Provinces not transfer- 
red ; and he (Mr. Bicketts) supposed 
that the Honorable Member must- 
have a Bill somewhere for placing the 
latter on the same footing in this re- 
spect. It could not, ho thought, be good 
that the Natives of the country should 
see a Bystem such as that he had just 
read in force in the Provinces transfer- 
red, and nothing of the kind provided 
for the untransferred districts. He 
must suppose, therefore, that the Ho- 
norable Member bad another special 
Bill in store ; and if this was to go on, 
we should, for many mouths to come, 
have the Honorable Member, like 
Oliver, constantly asking for more. 
Ho knew that the Honorable Member 
would not take his advice ; but, never- 
theless, feeling strongly on the subject 
as be did, he considered it his duty to 
tender it. His advice was that the 
Honorable Member should introduce a 
Bill of this nature : — 


“ A Bill to enlarge the powers of the Govern- 
ment of the North-Western Provinces. 

“ It shall be lawful for the Government, of 
the North-Western Provinces, anything con- 
tained in any Regulation or Act notwith- 
standing, to remedy generally, by such means 
and in such manner as may be considered 
suitable, any losses or injuries suffered by 
individuals, or communities, or by the State, 
in the late disturbances in those Provinces : 
and it shall be lawful for the said Govern- 
ment to amend or suspend any part of the 
existing Code of Procedure in the Civil and 
Criminal Courts, and to alter the constitution, 
jurisdiction, and powers of any of the Civil, 
Criminal, and Revenue Courts of those Pro- 
vinces, and to vest any European or Native 
Olficers of Police with such powers as from 
time to time may appear needful.” 

Armed with such an Act as that, tho 
Executive Government might forget 
altogether that the Legislative Council 
existed ; and he thought it might be well 
that, for a time, its existence should be 
forgotten. Ho was aware that the Ho- 
norable Member and his friends at 
Allahabad were wedded to the system 
which now existed in the North-Western 
Provinces, and that they felt apprehen- 
sive lest any general measure of tho 
kind he recommended, should be con- 
strued as implying that the system had 
broken down He saw no reason for 
any sensitiveness or any anxiety on that 
point, though he perceived, from tho 
papers received by the last Mail, that 
high authorities in England were al- 
ready beginning to speak of the expe- 
diency of introducing into the North- 
Western Provinces the system which 
had been introduced with so much 
advantage into the Punjab. They said : — 

“ In our earlier administration of India, we 
wore ignorant of the genius and character of 
its people. Wo gave to them an elaborate and 
complex system of Judicature which they did 
not understand, much less appreciate, and 
which has raised up a host of native attorneys, 
and encouraged perjury uud corruption in tho 
Courts. What the Natives of IndiA desired 
and did understand, was a system like that 
which had been introduced into the Punjab, 
Pcgue, and our newly-acquired territories. 
They did not understand that division of au- 
thority under which the Magistrate could go 
farther than tlic Collector, and the Judge go 
farther than the Magistrate j and, to use an 
old-fushioned maxim, they preferred speedy 
injustice to tardy justice.” 

Ho believed that they did; that 
speedy justice was quite as desirable in 
the North-Western Provinces as in tho 
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Punjab ; and lie would enable the Ex- 
ecutive Government of those Provinces 
to administer speedy justice, by enacting 
such an Act as he had read. 

Mb. PEACOCK asked if the Honor- 
able Member made any motion on the 
subject. 

Mr. RICKETTS replied that lie did 
not. 

Mr. PEACOCK said, he understood 
the Honorable Member to recommend 
the Honorable Member on his right (Mr. 
Harington) to bring in a Bill to autho- 
rize the Government of the North- 
Western Provinces to pass such laws 
as it should think necessary for the pur- 
pose of ensuring speedy justice to the 
inhabitants, and of rectifying defects in 
the present laws and administration. 
As the Honorable Member hail only very 
lately become a Member of the Legis- 
lative Council, he might possibly be 
excused for not having thoroughly stu- 
died its constitution. Had he so stu- 
died it, he would have known that the 
Legislative Council had no power to 
pass any such Act as that which he re- 
commended. No Executive Govern- 
ment in India had power to make Laws 
or Regulations ; and it was not compe- 
tent to this Council to give them such 
power. All Laws passed in India must 
be considi red and passed by this assem- 
bly, and must receive the assent of the 
Governor General. The Charter Act 
3 and 4 Win. IV, c. 85, under 
which the Council sat, contained provi- 
sions to this effect ; and he thought it 
right to call the attention of the Hon- 
orable Member to them, because, when 
the Honorable Member publicly ex- 
pressed opinions of this nature, he 
thought it right that both he and the 
Public should understand the position 
in which the Council was placed. It was 
useless to tell the Council that the 
Lieutenant-Governor of the North-West- 
ern Provinces ought to be empowered 
to pass Laws for providing speedy justice 
in those Provinces, and for other matters, 
when the Council had no authority to 
give the Lieutenant-Governor any such 
power. The Sections of the Statute to 
which he alluded, were Sections XL1II 
and LXX. Section XL1II enacted as 
follows 

** And bo it enacted that the said Governor 
General in Council shall have power to make 
laws and Regulations for repealing, amending, 
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or altering any Laws or Regulations whatever 
now in force or hereafter to be in force in the 
said territories or any part thereof, and to 
make Laws and Regulations for all persons, 
whether British or Native, foreigners or others, 
and for all Courts of justice whether esta- 
blished by His Majesty’s Charters or other- 
wise, ana the jurisdiction thereof, and for all 
places and things whatsoever within and 
throughout the whole and every part of the 
said territories and for all servants of the said 
Company within the dominions of Princes 
and States in alliance with the said Company ; 
save and except that the said Governor Ge- 
neral in Council shall not have the power of 
making any Laws or Regulations which shall 
in any way repeal, vary, suspend, or affect any 
of the provisions of this Act.” 

Now, the provisions here referred to, 
were provisions which gave to the Gover- 
nor-General in Council the power of mak- 
ing Laws, but the same Statute withheld 
that power from the local Governments. 
So far, indeed, had Parliament gone in 
this particular that it had provided that, 
when the Governor General left tho 
| Presidency unaccompanied by any Mem- 
ber of the Council of India, the Legisla- 
tive Council might authorize him to 
exercise all the powers which might ho 
exercised by the Governor General in 
Council, except the power of making 
Laws or Regulations . Consequently, 
this Council could not vest even the 
Governor General himself with power 
to make Laws. If the Governor General 
wished to make any Law, he must sit 
in this assembly. While absent at 
Allahabad or elsewhere, he could give 
his assent to Bills passed by this Coun- 
cil ; but ho could not pass any Law 
whatever. The Section in the Charter 
Act which provided this, was Section 
LXX. It taid : — 

“ Whenever the Governor General in Coun- 
cil shall declare it is expedient that the Go- 
vernor General should visit any part of India 
unaccompanied by any Member or Members 
of tho Council of India, it shall be lawful for 
the Governor General in Council, previous to 
the departure of the Governor General, to 
nominatQ some Member of the Council to be 
its President, in whom, during the Governor 
General's absence from the Presidency of Port 
William, the powers of the Governor Ge- 
neral in assemblies of the Council, shall bo 
reposed : and it shall be lawful in every such 
case for the Governor General in Council, by 
a Law or Regulation for that purpose to bo 
made, to authorize the Governor General alone 
to exercise all or any of the powers which 
might be exercised by the Governor Genoral 
in Council, except the power of making Laws 
or Regulations.” 
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Therefore, it was not competent to 
this Council to give the Governor Ge- 
neral himself the power of making Laws 
and Regulations. The Governor Ge- 
neral was at present administering the 
Executive Government of the North- 
Western Provinces. If the Council 
could not give the power of making 
Laws and Regulations to the Governor 
General as Governor General, surely it 
could not give it to him as Lieutenant- 
Governor or Governor of the North- 
Western Provinces ; and if it could not 
give it to him in either of those capa- 
cities, could it give it to any inferior 
Officer who might be appointed Lieute- 
nant-Governor of the North-Western 
Provinces ? He (Mr. Peacock) ap- 
prehended that the intention of the 
Charter Act was that no one, whether 
Governor General, or Governor of a 
Presidency, or Lieutenant-Governor, or 
Chief Commissioner, should have the 
power of making Laws. This Council 
had no power to pass any Law alter- 
ing the provisions of the Charter 
Act, and it could not authorize either 
the Governor General himself or any 
other person to make Laws. Conse- 
quently, to advise the Honorable Mem- 
ber for the North-Western Provinces 
to propose a Bill which should autho- 
rize the Executive Government of the 
North-Western Provinces to pass such 
Laws as it should consider expedient, 
was to advise him to propose a measure 
which the Council must instantaneously 
reject as opposed to one of the funda- 
mental principles of its constitution. 
If the Honorable Member opposite 
(Mr. Ricketts) thought that the Charter 
Act did not restrict the power of mak- 
ing Laws to the Legislative Council, 
he (Mr. Peacock) woClld recommend 
him to read the Despatch which was 
received by the Government of India 
from the Honorable Court of Directors 
in 1884, shortly after the passing of 
the Charter Act. That Despatch point- 
ed out the powers and duties of the 
Governor General in Council in regard 
to making Laws, and expressly stated 
that the whole responsibility for every 
Law that might be passed, rested upon 
the Governor General in Council. Was 
this Council to authorize the Lieute- 
nant-Governor of the North-Western 
Provinces, or the Governor of any 
Presidency, or the Chief Commissioner 


or Commissioner of any Province, to 
make any Laws he pleased, and leave 
the Governor General in Council res- 
ponsible for them ? For his own part, 
he could not lor a moment seriously 
think of attempting to vest legisla- 
tive functions in any person, however 
high his rank, or however competent 
he might be for the duty, in violation 
of the express provisions of the Char- 
ter Act, and of the constitution of this 
Council. If it was desirable that pow- 
ers of legislation should be given to 
the Executive Governments, they would, 
doubtless, be given by Parliament ; 
but let not any Honorable Member 
be constantly talking in this Council 
of things that ought to be done by 
the Council when the Council had no 
power to do them. If the Honorable 
Member opposite (Mr. Ricketts) really 
thought that the Executive Govern- 
ment of the North-Western Provinces 
should be authorized to legislate v and 
to alter at its own discretion the 
Civil and Criminal judicature in those 
Provinces, why, instead of advising 
another Member to briug in a Bill 
for the purpose, did he not bring one 
in himself ? It was perfectly open 
to him to introduce a Bill suspending 
the operation of all the Regulations 
now iu force, and declaring the whole 
of the North-Western Provinces to 
be non-Regulation Provinces. It was 
quite competent to the Honorable 
Member to propose it ; and then he 
would have an opportunity of taking 
the opinion of the Council upon his 
project, and seeing how far the Council 
went along with him in his views. But 
before the Honorable Member proposed 
to authorize the person administering 
the Executive Government of the North- 
Western Provinces to legislate for those 
Provinces, he would earnestly recom- 
mend him to study the Clauses of the 
Charter Act to which he had referred 
him, and the Despatch of the Honora- 
ble Court of Directors to which he had 
directed his attention. The Despatch 
was a most excellent one, well worthy 
of being studied; and it laid down 
clearly and definitively the rules and 
principles by which the Governor Gene- 
ral in Council should be guided in act- 
ing upon the powers of legislation vested 
in him by the Charter Act. 

Mb. llARINGTON . said, the op- 
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osition offered by the Honorable Mem- 
er of Council opposite (Mr. Picketts) 
to the Bill which he had asked the 
Council to read this day a second time, 
had not taken him by surprise. Indeed, 
he might say that, from what had fallen 
from the Honorable Member on the 
occasion of bis addressing the Council 
for the first time after taking bis scat, lie 
had fully anticipated that the Honorable 
Member would make the same objection 
. to the Bill now proposed to be passed as 
was made by him to the measure then 
under diseus.-ion, and which, having re- 
ceived the assent of the Bight Honor- 
able the Governor General, as intimated 
to the Council at the commencement of 
this day’s proceedings, had become 
Law — namely, that it was piecemeal le- 
gislation. But although the opposition 
which the Bill now before the Council 
had met with from the Honorable Mem- 
ber was not altogether unexpected, he 
must be permitted to express some de- 
gree of astonishment at the silence which 
had been maintained by the Honorable 
M ember up to this time since the delivery 
of the speech to which he had referred. 
In that speech, the Honorable Member 
had told theCouncil that the condition of 
the North-Western Provinces was such 
that it did not appear to him possible 
that any Act which might apply to one 
or two Districts, would be applicable to 
all, and that lie should much prefer 
cither that the powers of the Governor 
of the North-Western Provinces should 
be enlarged, or that the operation of the 
ltegulations in those Provinces should 
be suspended for a term. Entertaining 
these views, he certainly thought that, 
as suggested by the Honorable and 
learned Member of Council on his left 
(Mr. Peacock), the Honorable Member, 
instead of confining himself to an ab- 
stract declaration of his opinion as to 
the course which it might he proper to 
pursue, should him3tlf, in this interval 
of upwards of a month, have brought in 
a Bill embodying his views, in order 
that he might take the sense of the 
Council upon them, and ascertain how 
far they wero prepared to go along with 
him. He could not perceive that any 
advantage could arise from a mere con- 
fession of faith, if ho might so speak, 
such as was made by the Honorable 
Member on the occasion of his first ad- 
dressing the Cpuncil ; while, if the Ho- 
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norable Member’s views wero correct, 
and if lie had hit upon a suitable reme- 
dy for the existing state of things in the 
North-Western Provinces, there could 
he no doubt that much practical good 
would icsult from their being made the 
subject of legislation, and from proper- 
measures being taken for their enforce- 
ment. Of what use, he would ask, were 
the Honorable Member’s views if they 
were to appear only on the printed re- 
cord of the Council’s Proceedings, or in 
the columns of the public prints ? 
It was from their application, if just, 
and not from the expression of them 
merely, that the people at large would 
benefit. 

His Honorable and learned friend on 
his lc't had so fully and conclusively 
answered that part of the Honorable 
Member’s speech in which he had re- 
commended him to bring in a Bill to do 
that which his Honorable and learned 
friend had pointed out could not legally 
be done, that he considered it quite un- 
neces.-aiy to trouble the Council with 
any further remarks on the subject. 

The Honorable Member wished to 
know whether he had any more small 
Bills of the same character as that be- 
fore the Council in his portfolio, and if 
so, how many ? The Honorable Mem- 
ber would be glad to learn that he had 
no more Bills arising out of the present 
state of the country in hand, and that, 
moreover, he did not anticipate that, in 
so far as the Civil -Courts in the North- 
Western Provinces were concerned, it 
would be necessary to have recourse to 
any further legislation until the Council 
were called upon to pass the Code of 
Civil Procedure, which was now rapidly 
going through Committee, and would, 
he hoped, soon become Law. 

The Honorable Member charged him 
and his friends at Allahabad with being 
so wedded to the present system that 
they would consent to no change. On 
what authority, or on what grounds lie 
hud brought forward this charge, or 
who were the friends to whom the Hon- 
orable Member alluded, he had no idea ; 
but if the Honorable Member would 
refer to the proceedings of Government 
for the year 1854, he would find that 
lie was called down to Calcutta in that 
year to take part with Mr. Mills, who, 
for some time, had a seat in this Coun- 
cil, in drawing up a Code of Civil Pro- 
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cedure, and that they had proposed a 
large and sweeping measure of reform 
which appeared to theoi well calculated 
to secure the object so earnestly advo- 
oated by the Honorable Member of 
Council — namely, the speedy and effici- 
ent administration of justice in our 
Civil Courts. They had also drawn 
up a Bill empowering the Government 
to establish Courts of Small Causes 
throughout India. It was no fault of 
his that the measures proposed by 
Mr. Mills and himself had not been 
adopted. To himself, it had, for some 
time, been a subject of regret that the 
Bill for establishing Courts of Small 
Causes, which had been carefully consi- 
dered and amended by a Committee of 
the Council, had not been passed in to Law 
long ago. It was still before the Council, 
and he should cordially support any mo- 
tion for passing it. 

The Honorablo Member seemed to 
suppose that the Bill under discussion 
had originated with him ; but such was 
not the case. As noticed in his remarks 
when he moved the first reading of the 
Bill, ho had received a communication 
from the Government of the North- 
Western Provinces, accompanied by a 
Report from the Suddcr Court at Agra, 
in which he wa3 requested to adopt the 
necessary measures for bringing in a Bill 
to meet the objects specified in the S ud- 
der Court’s letter. The present Bill 
was framed in consequence of those 
dii cations; and ns the Honorable Mem- 
ber of Council opposite, though he ob- 
jected to the Bill, had brought forward 
no specific motion, it only remained for 
him (Mr. Harington) to express a hope 
that the Council would allow it to be 
read a second time. 

The Motion for the second reading of 
the Bill was carried, and the Bill read 
a second time. 


CONTINUANCE OF CERTAIN PRIVI- 
LEGES TO THE FAMILY, Ac. OF THE 

LATE NABOB OF THE CARNATIC. 

Mr. FORBES moved the second 
reading of the Bill “ to continue certain 
privileges and immunities to the family 
and retainers of the late Nabob of the 
Carnatic.” 

The Motion was carried, and the Bill 
read a second time. 

VOL IV.— PART VI. 


KURNOOL. 

Mr. FORBES moved that the Bill 
“ for bringing the District of Kurnool 
under the Laws of the Presidency of Fort 
St. George” be now read a third time 
and passed. 

The Motion was carried, and the Bill 
read a third time. 

MUNICIPAL ASSESSMENT (BOMBAY). 

Mr. LeGEYT moved that the Bill 
“ for appointing Municipal Commission- 
ers and for raising a Fund for Munici- 
pal purposes in the Town of Bombay” 
be referred back to a Select Committee 
consisting of Mr. Currie, Mr. Forbes, 
and the Mover, and that the Committee 
be instructed to take into consideration 
a communication on the subject recent- 
lj r received by him from the Govern- 
ment of Bombay, and to propose such 
further amendments in the Bijl as 
may appear to them to be necessary. 

He said lie would briefly explain his 
object in wishing to adopt this course. 
On the 27th of February hurt, the Bom- 
bay Municipal Bill was ordered to be 
republished, and to he brought up for 
re-consirloration after five weeks. 

He had not been able to bring the 
matter forward again at the expiration 
of five weeks. On the 14th of March, 
he received a communication from the 
Government of Bombay requesting that 
further proceedings might be suspend- 
ed, in order that the Government might 
consider the amendments made in the 
Bill by the Select Committee and 
adopted by the Council, but which, in 
some respects, did not seem to meet the 
views of the Government or the Bench 
of Justices. The communication from 
the Government of Bombay referred to 
in his motion, he received only yester- 
day. He found that the Government 
and the Bench of Justices did not agree 
to several of the alterations made in 
the Bill, particularly to those which 
related to the constitution of the Muni- 
cipal Body ; moreover, great annoyance 
was felt by the J ustices at the proposal 
:o take the control of the public works 
>ut of their hands. It was the wish of the 
Government of Bombay to go as much 
Eis possible hand in hand with the Bench 
of J ustices, in this matter. The recovery 
f largo sums advanced hy the Govern- 
9 
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ment for the Vehar Works depended 
much on a good understanding being 
maintained between the Justices and the 
Government. Under those circum- 
stances, he thought that the Bill should 
undergo some reconsideration, and pro- 
bably it would be better that such re- 
consideration should be had in Select 
Committee, than in a Committee of the 
whole Council. 

After some discussion as to whe- 
ther the course proposed was regular, 
this Bill having been settled in a Com- 
mittee of the whole Council, Mb. 
LeGeyt, with the leave of the Council, 
withdrew his motion, stating that he 
would consider the several suggestions 
just made, and move or give notice of 
motion next Saturday. 

INSTITUTION OF SUITS AND APPEALS 
(N. W. PROVINCES). 

Mr. HARINGTON moved that the 
Bill “for the relief of persons who, in 
consequence of the recent disturbances, 
may have been prevented from institut- 
ing or prosecuting suits or appeals in the 
Courts of the North-Western Provinces 
within the period allowed by law** be 
referred to a Select Committee consist- 
ing of Mr. LcGey t, Mr. Currie, and the 
Mover. 

Agreed to. 

Mr. HARTNGTON moved that 
the Standing Orders be suspended to en- 
able the Select Committee to present 
their Report within one month. 

Mr. FORBES seconded the Motion, 
which was then agreed to. 

CONTINUANCE OF CERTAIN PRIVI- 
LEGES TO THE FAMILY, &c. OF THE 
LATE NABOB OF THE CARNATIC. 

Mr. FORBES moved that the Bill 
“ to continue certain privileges and im- 
munities to the family and retainers 
of the late Nabob of the Carnatic” 
be referred to a Select Committee con- 
sisting ol Mr. Peacock, Mr. Harington, 
and the Mover. 

Agreed to. 

KURNOOL. 

Mr. FORBES moved that Mr. Rick- 
etts be requested to take the Bill “ for 
bringing the District of Kurnool under 
the Laws of the Presidency of Fort St. 
to tlie President in Council, in 
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order that it might be submitted to the 
Governor General for his assent. 

Agreed to. • 

INSTITUTION OF SUITS AND APPEALS 
(N. W. PROVINCES). 

Mr. HARINGTON moved that the 
Select Committee on the Bill “ for tlm 
relief of persons who, in consequence of 
the recent disturbances, may have been 
prevented from instituting or prosecut- 
ing suits or appeals iu the Courts of the 
North-Western Provinces within the 
period allowed by law” be instructed 
to present their Report within one 
month. 

Agreed to. 

SUSPENSION OF SUITS AGATNST THE 

FAMILY, &o. OF TIIE LATE NABOB 
OF THE CARNATIC. 

Mr. PEACOCK moved that the 
Standing Orders be suspended to enable 
him to bring in and proceed with a Bill 
| “to continue for six months the privi- 
leges granted by Act I of 1844 to eer- 
tain members of the family, household, 
and retinue of his late Highness the 
Nabob of the Carnatic.” In doing so, 
he said the Council had already, by its 
vote on the Motion for the second read- 
ing of the Bill introduced by the Ho- 
norable Member for Madras on Saturday 
last, adopted the principle that the pri- 
vileges and immunities conferred by 
Act I of 1844 on the family and re- 
tainers of the late Nabob of the Carna- 
tic should be continued to them. It 
had not been thought right to suspend 
the Standing Orders for the passing of 
that Bill, because, as it affected the pri- 
vate interests of the creditors of the 
Nabob, and was not a mere temporary 
Act, it was but fair that the creditors 
should have an opportunity of pointing 
out any objections which they might 
have to offer against the measure. Last 
year, this Council passed an Act — XVIII 
of 1857 — allowing one year to the fami- 
ly and retainers of the late Nabob of the 
Carnatic for the purpose of appealing 
against the decision of the Supreme 
Court of Madras, which declared Act I 
of 1844 to have ceased to have effect in 
consequence of the death of the Nabob. 
That Act would expire on the 4th of 
next month ; and from that date, the 
family and retainers of the late Nabob, 
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if no other measure were adopted, would report upon it at the next Meeting of 
be liable to be sued and imprisoned. It the Council. 


did not appear to birh expedient that, 
after having affirmed the principle that 
the exemption given by Act I of 1844 
should be continued to certain members 
of the family of the late Nabob for life, 
the Council should leave them to be 
sued and arrested between the 4th of 
July and the time when it would have 
an opportunity of fully discussing the 
Bill which had just been read a second 
time. No appeal could now be brought 
under Act XVI 1 1 of 1857 against the 
decision of the Supreme Court. But if 
it was right, as the Council had deter- 
mined it to be, that the family and re- 
tainers of the late Nabob should have the 
privilege conferred upon them by Act 
1 of 1844 continued, he thought it was 
also right that they should have the 
same protection during the progress of 
the Bill introduced by the Honorable 
Member for Madras through its several 
stages. He, therefore, proposed to read 
for a first and second time to-day a Bill 
to continue for six months the privileges 
granted by Act 1 of 1844 to certain mem- 
ber of the family, household, and retinue 
of his late Highness the Nabob of the 
Carnatic. He had fixed six months, lest 
any objections might come in from cre- 
ditors of the Nabob which might delay 
the final settlement of the Bill intro- 
duced by the Honorable Member for 
Madras; but if Honorable Members 
considered six months too long, he had 
no objection to limit the operation of 
the Bill to four months. 

He moved this liill necessarily with- 
out any previous notice. He could not 
have given notice that he would move 
it, because he could not be sure that the 
Council would adopt the principle of 
the Bill which had been brought in by 
the Honorable Member for Madras. 

Mb. GRANT seconded the Motion, 
which was then carried. 

Mb. PEACOCK moved that the Bill 
be now read a first time. 

The Bill was read a first time. 

Mb. PEACOCK moved that the Bill 
be now read a second time. 

The Motion was carried, and the Bill 
read a second time. 

Mb. PEACOCK then moved that the 
Bill be referred to a Select Committee 
consisting of Mr. Harington, Mr. Forbes, 
and the Mover, with an instruction to 


Agreed to. 

The Council adjourned. 


Saturday, June 12, 1858. 

Present : 

The Hon'ble the Chief Justice, Vice-President, 
in the Chair. 


Hon. J, P. Grant, 
Hon. H. Ricketts, 
Hon. B. Peacock, 

P. W. LeGeyt, Esq. 


E. Currie, Esq. 

H. B. Harington, Esq. 
and 

H. Forbes, Esq. 


ARMY AND STATE OFFENCES ; HEI- 
NOUS OFFENCES; MUTINY AND 
DESERTION. 

The VICE-PRESIDENT read a 
Message informing the Legislative Coun- 
cil that the Governor General had as- 
sented to the Bill “ to continue in force 
for a further period Acts XIV of 1857, 
XVI of 1857, and XVII of 1857, and 
to authorize in certain cases the trans- 
portation of offenders sentenced to im- 
prisonment.” 


ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

The CLERK brought to the notice 
of the Council a Petition purporting to 
be “ The Humble Petition of His High- 
ness Azeem Jah Bahadoor, Nabob of 
the Carnatic and Subahdar of Arcot,” 
and signed “ Azeem Jah,” against the 
Bill “ to provide for the administration 
of the Estate and for the payment 
of the debts of the late Nabob of the 
Carnatic.” 

Mr. GRANT said, he apprehended 
that the Council could not receive the 
Petition. There was no such title re- 
cognized as the Nabob of the Carnatic 
and Subahdar of Arcot. The title had 
lapsed in 1855. 

The Petition was not received. 

Mb. PEACOCK said, to give the 
Petitioner an opportunity of presenting 
his Petition in a correct form, he should 
move that the Clerk of the Council do 
iriform him of the grounds upon which 
the present Petition had been rejected. 

The VICE-PRESIDENT said, ho 
should take this opportunity of men- 
tioning that he had reason to believe 
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that the full Petition of Prince Azeem 
•lah was not yet before the Council. 
By the last Mail, he had received a let- 
ter from a person describing himself 
as Secretary of the Prince, stating that 
the Prince intended to present a fuller 
Petition, a copy of which was enclosed, 
headed in the same way as that which 
the Council had just decided to be objec- 
tionable. He understood from the Clerk 
that the original of this Petition had 
not j'ot been received. 

Mr. PEACOCK’S Motion was then 
put and agreed to. 

SUSPENSION OF SUITS AGATNST 
THE FAMILY, Ac. OF THE LATE 
NABOB OF THE CARNATIC. 

Mr, PEACOCK presented the Re- 
port of the Select Committee on the 
Hill " to continue for six months the 
privileges granted by Act I of 1844 to 
certain members of the family, house- 
hold, and retinue of his late Highness 
the Nabob of the Carnatic.” 

STATE OFFENCES. 

Mr. PEACOCK moved the second 
reading of the Hill “ to make further 
provision for the trial and punishment 
of offences against the State.” 

The Motion was carried, and the Bill 
read a second time. 

MUNICIPAL ASSESSMENT (BOMBAY). 

On the Order of the Day for the 
third reading of the Hill “ for appoint- 
ing Municipal Commissioners and for 
raising a Fund for Municipal purposes 
in the Town of Hombay” being read, 
Mr. LeGfvt, who had given notice of a 
motion to recommit the Hill under the 
87th Standing Order, moved that the 
consideration of the Hill be postponed. 

Agreed to. 

SUSPENSION OF SUITS AGAINST THE 

FAMILY &c. OF THE LATE NABOB 
OF THE CARNATIC. 

Mr. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ to continue for six months 
the privileges granted by Act 1 of 1844 
to certain members of the family, house- 
hold, and retinue of his late Highness 
the Nabob of the Carnatic.” 

& Agreed to. « 

The Vice-President 


The Bill passed through Committee 
without amendment, and was reported. 

Mr. PEACOCK moved that the 
Bill be now read a third time and 
passed. 

The Motion was carried, and the Bill 
read a third time. 

Mr. PEACOCK moved that Mr. 
Ricketts be requested to take the Bill 
to the President in Council in order 
that it might he submitted to the Go- 
vernor General for his assent. 

Agreed to. 

THE INDIAN PENAL CODE. 

Mr. LeGEYT said, he had received a 
communication from the Government of 
Bombay enclosing a copy of a corres- 
pondence with Brigadier General Sir R. 
Shakespear, Political Commissioner of 
Guzerat, with a request that he would 
lay it before the Council with a view to 
some legislation. The subject of the 
correspondence was the transmission 
of twigs throughout the Province of 
Guzerat, which had been detected by 
Mr. Spiers, Acting Deputy Magistrate 
of the Ahmedabad district, at a village 
near Cambay, and brought to the notice 
of Sir R. Shakespear, who reported it to 
the Government as a suspicious circum- 
stance requiring careful enquiry. Some 
enquiry had been made by Mr. Spiers, 
but it did not seem to have elicited any 
such information as would enable tho 
Authorities to come to a definite conclu- 
sion. This was the second time thattwigs 
had been lately sent through the Pro- 
vince. A sketch of the route by which 
they had passed, had been forwarded with 
the correspondence. It appeared that, in 
answer to all the enquiries made respect- 
ing them at the different villages 
along this route, the one universal 
answer given was — “ We know nothing 
of wlmt they mean. The tracks arrived, 
and, according to custom, we passed 
them on.” The custom here referred 
to was a very old one throughout tho 
Province. When a robbery took place, 
the footsteps of the robbers were search- 
ed for and measured by straws or twigs 
and then tracked from village to vil- 
lage, and the village at which the 
track stopped was held responsible for 
the property robbed. In this case, there 
bad been an attempt to show that a 
robbery had been committed in one of 
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the villages; but it appeared that no 
information had been given to the 
Police of any such robbery until after 
the enquiry regarding the twigs had 
been instituted, and the story of its 
occurrence seemed hardly deserving of 
credit. Under all the circumstances, 
and seeing that the system of carrying 
signs from village to village afforded 
great facility for disseminating secret 
intelligence through the country, Sir R. 
Shakespear and the Government of 
Bombay were of opinion that some 
legislation was necessary to prohibit all 
persons from taking charge of signs 
without the direct orders of the Go- 
vernment. There was no Law at present 
under which the transmission of signs 
by villagers could be treated as a penal 
offence, though there was a Regulation 
under which village Officers in the 
service of Government, who after pro- 
hibition disobeyed orders in passing on 
these signs could be dealt with. The ob- 
ject now was to put a stop to the trans- 
mission of such signs entirely, whether by 
villagers or by village Officers. He had 
not thought that he would be justified in 
preparing a special Bill upon this sub- 
ject. The Government of Bombay, in 
forwarding the correspondence to him, 
had requested that he should “ submit 
for the consideration of the Legislative 
Council of India the propriety of ren- 
dering the system, as applicable to India 
generally, a penal offence.” It appeared 
to him that the best way of dealing 
with the matter was to move, as he 
now did, that the communication receiv- 
ed by him from the Government of 
Bombay on the subject of rendering 
the transmission of signs from village 
to village a penal offence, be laid upon 
the table and referred to the Select 
Committee on “The Indian Penal Code.” 

Agreed to. 

CRIMINAL PROCEDURE (BENGAL). 

Mb. CURRIE moved that a com- 
munication received by him from the 
Bengal Government on the subject of 
rivate prosecutions in cases of forgery 
e laid upon the table and referred to 
the Select Committee on the Bill 44 for 
extending the jurisdiction of the Courts 
of Criminal Judicature of the East 
India Company in Bengal, for simplify- 
ing the Procedure thereof, and for in- 


vesting other Courts with Criminal 
jurisdiction.” 

Agreed to. 

STATE OFFENCES. 

Mr. PEACOCK moved that the 
Standing Orders be suspended to ena- 
ble him to proceed with the Bill “ to 
make further provision for the trial and 
punishment of offences against the 
State.” 

Mr. HARINGTON seconded the 
Motion, which was then agreed to. 

Mr. PEACOCK moved that the 
above Bill be referred to a Select Com- 
mittee consisting of the Vice-President, 
Mr. Harington, and the Mover, with an 
instruction to report upon it at the next 
Meeting of the Council. 

Agreed to. 

The Council adjourned. 


Saturday , June ID, 1858. 
Present : 

The Hon’ble the Chief Justice, Vice-President. 

Hon. B. Peacock, H. B. Harington, Esq. 

and 

E. Currie, Esq., H. Forbes, Esq. 

The Members assembled at the Meet- 
ing did not form the quorum required 
by law fur a Meeting of the Council 
for the purpose of making Laws. 


Saturday , June 26, 1858. 
Present : 

The Honorable the Chief Justice, Vice-President 
in the Chair. 

Hon J. P. Grant, E. Currie, Esq., 

Hon. H. Ricketts, H. B. Harington, Esq., 
Hon. B. Peacock, and 

P. W. LeQeyt, Esq., H. Forbes, Esq. 

KURNOOL. 

The VICE-PRESIDENT read a 
Message informing the Legislative 
Council that the Governor General had 
assented to the Bill “ for bringing the 
District of Kumool under the Laws of 
the Presidency oi Fort Sfc. George.” 
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MOULMEIN PORT-DUES. 

The CLERK presented a Petition 
from Metsis. Miller and Buchanan, 
merchants of Moulmein, praying for an 
amendment of Act XXXV of 1857 (for 
the levy of Port-dues in the Ports of 
Moulmein, Rangoon, Kyouk Phyoo, 
Abyab, and Chittagong), especially with 
respect to the duties chargeable on ships 
entering the Port in ballast. The Peti- 
tioners ask to have the Act assimilated 
to the Calcutta and Bombay Acts. 

Mil. GRANT moved that the Peti- 
tion be printed. 

Agreed to. 

ESTATE OF TDK LATE NABOB OF 
THE CARNATIC. 

Tiie VICE-PRESIDENT said, the 
Clerk of the Council had brought to 
his notice that he had received a Peti- 
tion (which appeared to be the original 
of that copy which lie had mentioned 
to the Council at its last Meeting) pur- 
porting to be from “Prince Azccin Jah, 
Bahadoor, Nabob of the Carnatic, and 
Subahdar of Arcot.” lie apprehended 
that, according to the Resolution of the 
Council on the former occasion, this 
Petition could not be received. From 
what he had stated to the Council in 
reference to the copy received by him- 
self, he believed that the Petition had 
been forwarded before the Resolution 
of the Council could have been known 
to the Petitioner. Still, it fell within 
tho Resolution, aud could not be re- 
ceived. 

MALACCA LANDS. 

Tiie CLERK reported to the Council 
that he had received a communication 
from the Governor of the Straits Settle- 
ment on the subject of a proposed enact- 
ment concerning the property in land 
in Malacca and to enable the local 
Government to dispose of the waste 
lands in that Station. 

Me. PEACOCK moved that the 
above communication be printed. 

Agreed to. 

ESTA33B OF THE LATE NABOB OF 

* THE CARNATIC. 

On the Order of the Day being read 
for the presentation of the Report of 


the Select Committee on the Bill “ to 
provide for the administration of the 
Estate and for the payment of the debts 
of the late Nabob of the Carnatic’' — 

Mb. PEACOCK said, the Select 
Committee had framed their Report, 
and he had intended to present it this 
day ; but he now understood that tho 
Agent of Prince Azeem Jah had arrived, 
ar.d was now in Calcutta ; aud as the 
Council had rejected two Petitions 
from the Prince on the ground of an 
informality in their heading, he thought 
it better to defer presenting it until 
Saturday next, unless any further Peti- 
tion should be forwarded to the Council 
before that time. 

OFFENCES AGAINST THE STATE. 

Mk. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill “ to make further provision for the 
trial and punishment of offences against 
the State.” 

BOMBAY MUNICIPAL ASSESSMENT. 

On the Order of the Day being read 
for the third reading of the Bill “ for 
appointing Municipal Commissioners 
and for raising a Fund for municipal 
purposes in the Town of Bombay” — 

Me. LeGEYT moved that the Bill 
be re-committed for the purpose of con- 
sidering certain amendments proposed 
in a communication received by him 
from the Government of Bombay dated 
29th April 1858. 

Agreed to. 

Seetion I provided as follows : — 

“ So much of the 158th Section of the Act 
of Parliament 33 Geo. Ill c. 52 as remains 
in force j so much of Chapters II and IV" of 
Regulation XIX. 1827 of tho Bombay Code 
as remains in force, and so much of Act VII of 
1836 as relates to those Chapters ; Regulation 
XXXII. 1827 of the sume Code ; and Act XI 
of 1845 — are hereby repealed, except so far as 
they repeal any other Act, aud except us 
to any assessment or tax which shall be un- 
paid and as to any proceeding for the recovery 
of the same wliich shall have been commenced 
before this Act comes into operation.*' 

Mr. LeGEYT moved that the words 
and figures u except Section XIII of 
Chapter II” be inserted after the word 
“ force” in the 6th line of the Section. 
He said, the object was that that part 
of Regulation XIX. 1827 which re- 
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lated to licenses for public notices of 
sale, should be retained. In the official 
correspondence that had taken place re- 
garding the Hill, the Bench of Justices 
had suggested that it would be extremely 
inconvenient if the present system of 
giving public notice of the sale of houses 
and other property by beat of drum 
were discontinued ; and the Government 
of Bombay had concurred in their view. 

Mn. CURRIE said, as the Section 
was originally drawn, no part of Chapter 
II of Regulation XIX. 1827 was pro- 
posed to be repealed. It stood thus : — 

“So much of the 158th Section of the 
Aot of Parliament 33 Geo. Ill c. 52 as 
remains in force ; Sections 24, 25 and 26 of 
Regulation XIX. 1«27 ; Regulation XXXII. 
1827 of tlie Bombay Code ; and Act XX of 
1815, are hereby repealed, except so far 
as they repeal any other Act, and except as to 
any assessment or tax which si tall be unpaid, 
and as to any proceedings for the recovery of 
the same which shall have been commenced 
before this Act comes into operatic i ! 

The Select Committee to whom the 
Bill was referred, thought that Chapter 
11 of Regulation XIX. 1827 ought 
also to be repealed. Chapter II contained 
several Sections. The first Section, 
which was Section IX of the Regulation, 
related to assessment on shops and stalls, 
and was superseded by a subsequent 
Act which was repealed by this Bill. 
Sections X and XI related to licenses 
for wedding sheds or other places of 
temporary amusement, and were super- 
seded by a provision in Act XIV of 
1856, the Conservancy Act for the Pre- 
sidency Towns. Section XII related to 
licenses for using country music without 
doors. In Act XIII of 1856, the Po- 
lice Act for the Presidency Towns, pro- 
vision was made for prohibiting altoge- 
ther the use of this sort of music in the 
streets, except under a license from the 
PoliceCoimnissioner. Section XI I, there- 
fore, was also superseded by the later 
enactment. Then came Section XIII, 
to which the present Motion referred. 
Sections XIV, XV and XVI related to 
fines, penalties, and forfeitures incurred 
under the Chapter, and were superseded 
by the Police Act for the Presidency 
Towns. There was thus only one Section 
of the Chapter which was not superseded, 
and that was Section XIII, which provid- 
ed that “ all persons desirous of giving 
public notice by beat of battakee of the 


sale of any house, building, land, or 
other immoveable property, or the sale 
of any goods or chattels, or of publicly 
offering or giving any other kind of law- 
ful public notice by beat of battakee," 
should obtain a license, upon payment 
of certain fees. The Select Committee 
on this Bill were of opinion that, in re- 
vising the whole law for raising muni- 
cipal revenues for the Town of Bombay, 
it was right that the sources of income 
should be restricted to those which were 
provided by the Bill, and by the Conser- 
vancy Act XIV of 1856 ; and, therefore, 
they had not thought it necessary to 
retain Section XI II of Regulation XIX. 
1827. The income which it produced, 
must be very small. If the levy of such 
fees was to bo retained at all, provision 
ought to have been made for it in the 
general Conservancy, or the general Po- 
lice Act j but as no such fees were taken 
in the other Presidency towns, the Se- 
lect Committee on those Bills v had 
thought it unnecessary to retain them 
specially for Bombay. 

The Honorable Member had said that 
it would be inconvenient to prevent no- 
tices of sale being given by beat of 
drum. But the repeal of the Section 
would not prevent such notices being 
given. It would only prevent fees be- 
ing levied on account of the notices. 

it was to be observed also that, as the 
Bill was drawn, the retention of Section 
XIII of Regulation XIX. 1827 would 
not make the fees levied under it appli- 
cable to municipal purposes. All lees 
provided for by the Conservancy Act 
were made payable to the Municipal Com- 
missioners : these would be paid to the 
Collector; and, although Act XI of 
1815 declared fees realized under Chapter 
II of Regulation XIX. 1827 to bo ap- 
plicable to municipal purposes, that Act 
was repealed by this Bill. 

On the whole, he thought there was 
no necessity for retaining the Section in 
question. 

Mr. LeGEYT said, as a wish had 
been expressed by those who were sup- 
posed to represent the Public in Bombay 
more than any body else could be said 
to do, that the practice in question 
should be retained, it would be a want 
of courtesy to reject their application. 
There could be no doubt that the mode 
provided by Section XIII Chapterll Re- 
gulation XIX. 1827 wag an extremely 
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convenient one for giving notice of such 
sales as the Section contemplated, to the 
oorer population of a large Town, who 
ad no access to newspapers. It had been 
in existence in Bombay time out of 
mind, and he thought that its abroga- 
tion now would be felt as a hardship and 
inconvenience. It was very true that 
a person might obtain publicity for an 
intended sale by employing persons for 
the purpose ; but he thought that the 
notices given of such sales should be 
under some sort of control ; and that if 
the control hitherto in force should be 
withdrawn, considerable inconvenience 
might follow. He should therefore press 
the amendment he had proposed. 

The question being put, the Council 
divided : — 

Ayes 6. Noes 2. 

Mr. Forbes, Mr. Currie, 

Mr. Jlariugton, Mr. Peacock. 

Mr. LcGeyt, 

Mr. Rickctt9, 

Mr. Grant, 

The Chairman. 

Mr. CUIUIIE said, he found that 
the Select Committee, in amending this 
Section, had made an oversight. It was 
perhaps rather late to rectify the omis- 
sion now ; but still he thought it 
necessary to bring the matter to the 
notice of the Council, and, unless the 
Council objected, to make a Motion on 
the subject. Another Chapter of Re- 
gulation XIX. 1827 ought to have 
been included in the Section ; — he meant 
Chapter VI. It provided rules for 
levying fees in the Court of Petty 
Sessions, aud in the Offices of the 
Magistrates of Police. He would read 
the list of the fees to be levied : — 

Rs. Qr. Rs. 


For every complaint instituted when 
filed in the Office of a Magistrate 

of Police, 0 2 0 

Forevery complaint instituted when 
filed in the Court of Petty 

Sessions, 1 0 0 

For summoning each party to an- 
swer before the Magistrate, .... 0 1 0 

For summoning each party to an- 
swer before the Court of Petty 

Sessions, 0 2 0 

For summoning each witness to 
attend at the Office of the Ma- 


gist*frito { «hd for each person 
swbra, if the fee for summoning 

hfw not been paid, 

summoning each witness in the 
^Dtouirt of Petty Sessions, and for 

^ ;v -Vr, LcGeyt 


each person sworn, if the fee for 
summoning has not been paid, 0 10 

For every voluntary affidavit 1 0 0 

For granting each certificate to the 
Commanders of ships, on their 
arrival at, and departure from, 
the Port of Bombay, payable on 
the delivery of the rile d' equipage 

of their vessels, 5 0 0 

For every commission to a Patell, 

Mukadum, or Chogla of a Caste, 10 0 
For every passport issued by the 
Senior Magistrate to Europeans, 2 0 0 

These fees, which consisted principally 
of fees in cases instituted before the 
Magistrates of Police, in the Court of 
Petty Sessions, did not obtain in the- 
other Presidency towns ; and the Com 
mittee which prepared the Police Bill 
for the Presidency towns had been 
of opinion that they ought to be dis- 
continued in Bombay. Accordingly, in 
the Schedule to that Bill, among the 
Laws to be repealed was mentioned 
Chapter VI of Regulation XIX. 1827. 
But in a Committee ot the whole Coun- 
cil, the Honorable Member for Bombay 
objected to the repeal of the Chapter. 
He said — 

“ The Bombay Government had represented 
that the repeal of this Regulation would de- 
prive the Municipal Revenue of that Presidency 
of six thousand Rupees ]3cr annum, which it 
could ill afford to lose, and tor which nothing was 
substituted in tho Bill. This bill had hitherto 
avoided all matters which related to Municipal 
Revenue, and he thought that tho Regulations 
referred to in tlic above Clause should be al- 
lowed to remain in force until the new Muni- 
cipal Bill should come before the Council, and 
the revenues to bo collected thereunder be 
considered. Six thousand Rupees per annum 
was a large sum for the Municipal Fund, in its 
present state, to lose ; but if it should bo 
determined to repeal Chapter VI of Regulation 
XIX. 1827 by the Municipal Bill, he hoped 
to have provision made in that Bill for making 
good from other sources the loss of tho amount 
now realized under tho Regulation.” 

Now, the Bill beforo the Council did 
provide ample funds for all municipal 
purposes ; and as this Chapter had not 
been repealed by the Police Act solely 
on the ground that the municipal re- 
venues of Bombay were not then unaer 
revision, he thought it ought to be 
included in Section I of the present 
Bill. The reason for which the Honor- 
able Member wished it to bo retained 
when the Police Act passed, had ceased 
to exist ; and it ought now to be repeal- 
ed. He (Mr, Currie) therefore moved 
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that the word and figures “and Vi" be 
inserted after the figures “ IV" in the 
4th line of Section 1. 

Mr. LeGEYT said, he thought 
that the Council had better leave the 
Section as it now stood. The income 
of the Bombay Municipality had under- 
gone rigid scrutiny ; and in the papers 
which formed the annexures to the Bill 
which he introduced in January last, 
all the items that were receivable by 
the Municipality had been taken into 
account and set against the estimated 
disbursements. He did not think that, 
upon reference to that account, the 
Honorable Member would find that 
much margin had been left, although 
the sum calculated upon as the income 
was very large. There might be a 
greater deficiency in the taxes to be 
levied under the head of Town duties 
than the Council was aware of; and 
the whole scheme might be consider- 
ably disturbed by the deduction now 
proposed. The charges under Chapter 
VI of Regulation XIX. 1827 might 
appear frivolous ; but they had been of 
long standing. When it was proposed to 
repeal the Chapter on a former occasion, 
the Bombay Government urged that it 
should be retained ; and he did not think 
that any advantage whatever would 
result from the repeal. The amount 
realized under this Chapter was about 
six thousand Rupees a year, which was 
not a very small sum ; and he really did 
not see any reason for discontinuing the 
existing arrangements, especially as this 
item had been calculated in the esti- 
mate of income out of which the future 
disbursements for municipal purposes 
wore to be provided. 

Mr. PEACOCK said, it was very in- 
convenient that these questions should 
be brought before the Council without 
previous notice. He had certainly been 
under the impression that Chapter VI 
of Regulation XIX. 1827 had been 
repealed. The fees levied under it had 
hitherto been appropriated to the Mu- 
nicipal Fund ; but the Municipal Fund 
was provided for by the present Bill, 
and he thought that the fees in ques- 
tion ought not to go to that Fund. 
They were fees for the administration 
of Justice, and, if levied at all, they 
should be applied to the support of the 
Courts of Justice, or form part of the 
general revenues of the State* By the 
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Police Act, the Council had very much 
increased the powers of the Magis- 
trates. Under this extended jurisdiction, 
Magistrates had to deal with many more 
cases than before, and the fees for pro? 
cesses would be proportionately larger. 
The Council had just now, by the 
amendment which had been carried, put 
on a tax for municipal purposes for a 
license to give notice by beat of drum 
of a sale of property, and other matters. 
He thought that such a tax was objec- 
tionable. To impose a tax upon legal 
proceedings for municipal purposes ap- 
peared to him to be still more so; and 
he should vote in support of the Mo- 
tion for repealing Chapter VI of Re- 
gulation XIX. 1827. 

Mr. CURRIE said, with respect to 
what had been stated regarding the ap- 
propriation of the fees, as the Bill stood, 
he did not exactly know what would 
become of them. Section XXXI Chapter 
VI of the Regulation of 1827 provided 
that they should be paid to the Sub 
Treasurer “ for the benefit of the County 
Fund Act XI of 1845 directed that 
they should be appropriated to the 
M unieipal Fund ; but that Act would 
be repealed by this Bill ; and the 
Section of this Bill which constituted 
the Municipal Fund, provided indeed 
that all fines and penalties imposed 
by the Court of Petty Sessions or 
Magistrates of Police should form 
part of the Fund, but it made no men- 
tion of fees levied in the Court of 
Petty Sessions and in the Offices of the 
Magistrates. 

The CHAIRMAN" said, the effect of 
introducing the proposed amendment 
now would possibly be to delay the 
passing of the Bill, aud to vary, to some 
slight extdht, the estimate of income 
upon which the Government of Bombay 
had proceeded, tie was therefore dis- 
posed to leave the Clause as it. stood; 
although, if the amendment had been 
brought forward before, he should 
have been inclined to vote in favor 
of it. 

Mr. CURRIE said, he begged to 
remind the Council that the question of 
the repeal of Chapter VI of Regula- 
tion XI X. 1827 had been before it 
on a former occasion, in connection with 
the Police Bill for the Presidency Towns ; 
and the only apparent reason for whiuh 
the Chapter was allowed to*stand in that 

z 
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Bill was that the Municipal Fund of 
Bombay was in difficulties, and could 
not afford to lose the revenue derived 
under it until the new Municipal Bill 
should provide other sources of income. 

. The CHAIRMAN replied that still, 
by inadvertence or otherwise, the present 
Bill had been allowed to go before the 
Government and the community of 
Bombay without any notice of the in- 
tention to, insert in it an amendment 
repealing Chapter VI of Regulation 
XIX. 1827. 

The Motion was then put and 
agreed to. 

Mm. LeGEYT moved that the words 
“ the repealed portions of” be inserted 
after the word “ to” in the 7th line of 
the Section. 

• The Motion was agreed to and the 
Section then passed. 

Section IV provided that there 
should be three Commissioners, one to 
be appointed by the Governor in Coun- 
cil, and the two others to be elected by 
the Justices of the Peace in Sessions. 

Me. LeGEYT moved that this Sec- 
tion be left out, and the following new 
Section substituted for it : — 

M There shall be seven Commissioners for 
the purposes of this Act, and for the conser- 
vancy and improvement of the Town of Bom- 
bay. Two of such Commissioners shall be 
appointed by tho Governor in Council. The 
other five Commissioners shall consist of two 
■European and threo Native residents of Bom- 
bay, who shall be elected by Her Majesty’s 
Justices of the Peace in Sessions assembled.” 

The Honorable Member said, the 
Council would perceive that this was a 
return to the Section which stood in i 
the Draft Bill, but which was altered by 
the Select Committee. Tlif alteration 
had met with considerable disfavor from 
the Bench of Justices in Bombay. The 
Government of Bombay, when the 
subject first went before it for consi- 
deration, was not opposed to a reduc- 
tion of the number of the Board of 
Conservancy; but subsequently,, in a 
letter which they had addressed to him, 
dited 29th Aprjl 1858, they said — 

- ** The* Governor in Council agrees with the 
Benqfc, ijL^hq, ppinions expressed throughout 
the zuMinder of the Acting Clerk’s letter, 
VtitS W ex&jttion of its 4th and 5th para- 
jgrijjjj} Mi. J With rtspeefc to the matters to which 

St two paragraphs refer, the Select Cora- 
oojre^fcly > observed that Government 

Jfr % jpurri6 m 


(Bombay) BilL 272 

was reluctantly brought to consent to a scheme 
of municipal management involving the conti- 
nuance of seven Commissioners, acting under 
the supervision, direction, and control of the 
Justices ; but having done so, His Lordship 
in Council is unwilling to retract the assent 
already given by him to the adoption of that 
scheme ; and he considers the avoidance of 
further delay in passing the Municipal Bill so 
important, that he would, at any rate, feel 
disinclined from renewing a discussion which 
might possibly cause additional obstruction." 

Tho J ustices stated in their letter to 
tbe Government as follows:— 

" With reference to Section IV of tha Bill, 
I am desired to state that the Bench consider 
that the proposition made by them, agreed to 
by the Bombay Government, and embodied in 
the Draft Act sent from Bombay to the Le- 
gislative Council, with reference to the ap- 
pointment of seven Municipal Commissioners, 
sliould be adhered to.” 

Ho had received several non-official 
communications on this subject from 
persons interested in it in Bombay; 
and he found the real feeling there to be 
this — that by the reduction of the Mu- 
nicipal Board from seven to three, the 
Natives of Bombay would lose a voice, 
and a strong voice in the municipal 
arrangements of the Town, which they 
considered they had enjoyed as a privi- 
lege for many years. The present Con- 
servancy Board consisted of three Na- 
tives and four Europeans ; and the 
Bench of Justices were anxious that 
this should continue to be the constitu- 
tion of the Board. A Board of thiee 
Commissioners would never have more 
than one Native Member in it ; and the 
sore point with them was that the 
Native voice would be lost in the 
future Conservancy arrangements of the 
Island. 

With respect to the efficient working 
of a Board composed of seven Members, 
tbo96 who had written to him argued 
in their letters that the work might be 
divided amongst Sub-Committees of 
four and three Members, and would 
thus be done just as well as it could be 
by a Board of only three Members. 
The change in the oonstitution of the 
Board had given rise to strong feeling 
in Bombay, and the Government 
thought that the agreement which they 
had made with the Justices should be 
allowed to stand. Under all these 
ciroqmstanoe^ he had thought it right 
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to re-in trod ace the original Section, 
providing that the Municipal Board 
should consist of seven Members in- 
stead of only three. 

Mb. CURRIE said, the objection 
which was said by the Honorable 
Member to exist to the amendment 
made by the Select Committee in this 
Section, and adopted by the Council— 
namely, thatthe Natives of Bombay would 
lose a voice in the Conservancy Arrange- 
ments of the town — was hardly borne 
out by the fact. The Conservancy Board 
at Bombay now consisted of seven 
Members, of whom ho believed four 
were Europeans, and the other three 
Natives. The Europeans, consequently, 
had now a majority in the Board. 
Under the new constitution as proposed 
by the Select Committee, and adopted 
by the Council, there might be, and in 
all probability would be, one Native and 
two Europeans, or there might be one 
European and two Natives. At any 
rate, it was probable that there would 
always be one Native at least. The 
Europeans had a majority in the Board 
at present, and they might have a ma- 
jority in the Board proposed. Therefore, 
the objection taken to the amended 
Section did not seem to him to be well 
founded; especially as the election of 
the two elective Commissioners would 
remain in the hands of the Bench of 
Justices, just in the same way as the 
election of the five elective Members of 
the Conservancy Board was now vested 
in them. 

The grounds upon which the Select 
Committee had proposed the amend- 
ment, were stated in their Report ; and, 
that Report being in the hands of 
Honorable Members, he thought it un- 
necessary to go into them. They con- 
cluded by saying : — 

,€ We concur in the opinion expressed by 
the Government, and by some of the Justices, 
that a small number of well-paid Commis- 
sioners, not subject to minute supervision and 
control, but acting under a sense of personal 
responsibility, will constitute a body much 
better adapted for the convenient and speedy 
despatch of the ordinary current work of the 
Conservancy, than the seven Commissioners 
now proposed, who may be controlled in all 
their proceedings by a body so numerous and 
so uncertain as the Justices assembled in Ses- 
sions." 

It was undeniable that the Board as 
now constituted had not given general 


satisfaction. ^ Among the printed' papers 
connected with the Bill was an Hfrtract 
frpm a Government R^cJution ijited 
I7th April 1855, wW$h ran a*' fol- 
lows : — 

“That, with reference to the repeated calls 
which have been made upon the Worshipftd 
Bench of Justice* to expedite the submission 
of the Draft Act which lias been now several 
months under consideration and discussion, 
and generally to the dilatdriness Which hat 
hitherto marked the proceedings of the Board 
of Conservanoy and the Bench of Justices in 
Municipal matters, the Governor In' Council is 
of opinion that some alteration in the' mode 
of transacting Municipal business is urgently 
required, and possibly, that the whole Muni- 
cipal constitution of Bombay may stand in 
need of revision." 

In consequence of the dissatisfaction 
felt with respect to the present consti* 
tution of the Municipal body, a sugges- 
tion was made, and approved by the 
Government of Bombay, that the num- 
ber should be reduced, and a Board con* 
stituted similar to that provided by 
the amended Bill. The Government did 
not now object to the amendment which 
had been made by the Select Commit- 
tee and adopted by the Council. They 
admitted that they had given an unwill- 
ing asseut to the proposal of the Justices 
to retain the existing constitution of the 
Board ; but stated that, having given that 
assent, they were disinclined now to re* 
tract it. One Member of the Govern- 
ment, however, who had not been a party 
to this unwilling acquiescence, declared 
himself in favor of the Municipal Body 
proposed by the amended Bill. Nor did 
the Justices themselves appear to be at 
all unanimous on the subject. He found 
from a Report published in one of tho 
Bombay newspapers, that at the Meet- 
ing of Justices at which this Section of 
the Bill was taken into consideration, 
there were present only twelve Justices 
out of sixty or seventy. The Report 
said : — 

u At the last Meeting, Section V of the 
Bill, which provides that the Governor in 
CounciUhall appoint one of the Commissioners, 
who shall be President, and that the other two 
Commissioners shall be elected by Her Majes- 
ty’s Justices of the Peace in Sessions assembled, 
was taken into consideration ; and, although 
there were but twelve Justices present, there 
were no less than three different propositions 
regarding this Section of the Bilh Messrs. 
Aoland apd Stuart were of .opinion that oip 
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Commissioner would be more likely to carry 
out tlie provisions of the Bill with advantage 
to the Public than three, the number mention- 
ed in Section IV j Messrs. Narayen Dinanath 
and Rustomjee Curse tjee (Members of the 
Board of Conservancy) were opposed to this 
view, and proposed as an amendment that 
i jveii Commissioners were necessary to cany 
out the provisions of the Bill j whilst Messrs. 
Winchester and Hutchinson proposed as a fur- 
ther amendment that the 4th Clause of the Bill 
be allowed to remain unaltered. The latter 
amendment was, on being put to the vote, lost : 
the same result attended the first proposition ; 
and ultimately, the amendment of Mr. Nnrayen 
Dinanath, to continue the old Board, was carri- 
ed by seven votes versus five.” 

He thought, therefore, that the state- 
ment made on this point in the letter of 
the Acting Clerk olthePeace couldhardly 
be accepted as the collective voice of the 
Bench of Justices — the more so as among 
the connected papers was a Petition to 
the Council signed by Mr. Gilmore and 
twelve other Justices, expressly approv- 
ing of a Municipal Board composed of 
three Members, in preference to one 
composed of seven. He thought, there- 
fore, that there was really no ground for 
the Council changing the resolution to 
which it had already come upon this 
question. 

Mb. PEACOCK said, he did not see 
any reason for making the proposed 
change. The Bill had been settled by 
a Committee of the whole Council on 
the Report of the Select Committee to 
whom it had been referred. Originally, 
Section III Btood as the Honorable Mem- 
ber for Bombay now proposed ; but the 
Select Committee had altered it, and the 
alteration had been adopted by the 
Council in Committee. The Council 
ought, therefore, to have some very 
strong reason to induce it to change the 
resolution to which it had already come 
upon the question. He did not know 
whether the Honorable Member for 
Bombay proposed, if be earned his 
amendment, to alter Section VIII of the 
Bill. As the Bill now stood, there were 
to be three Commissioners, and these 
were to be paid. Section VIII provided 
that they 

“ may receive such allowances out of the 
funds to be raised under this Act as shall be, 
from time to time, fixed by the Governor in 
CounoiL Provided that the allowances for any 
Commissioner shall not exceed the rate of ten 
thousand Rupees a year if the Commissioner 
• bolds no other appointment or occupation ; or 
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the rate of four thousand Rupees a year if he 
holds any other appointment or occupation." 

That provision adopted the principle 
laid down by the Council in the Municipal 
Bill for Calcutta. If there were to be 
seven Commissioners, he should like to 
know whether the Honorable Member 
for Bombay would have all of them paid 
Commissioners, or all of them unpaid 
Commissioners, or some of them paid 
and some unpaid. If all were to be paid, 
it would be an important question whe- 
ther the Municipal Fund could afford to 
pay £7,000 a year instead of £3,000 a 
year for the purpose. The only public 
ground upon which the Honorable Mem- 
ber proposed the change in the Bill, was 
stated in the letter from the Acting 
Clerk of the Peace in Bombay to the 
Secretary to the Government of Bom- 
bay. Mr. Loathes said: — 

“ With references to Section IV of the Bill, 

| I am desired to state that tho Bench consider 
that the proposition made by them, agreed to 
by the Bombay Government, and embodied iti 
the Draft Act sent from Bombay to the Legis- 
lative Council, with reference to the appoint, 
ment of seven Municipal Commissioners, 
Bhould be adhered to.” 

But the Bench gave no reason why 
the proposition made by them should be 
adhered to. 

The Acting Clerk of the Peace pro- 
ceeded to say, in tho next para, of his 
letter — 

“ The Bench consider, with reference to Sec- 
tion IX of the Bill, that the M unicipal Commis- 
sioners should be under the supervision, direc- 
tion, and control of Her Majesty’s Justices iu 
Sessions assembled, as proposed in Section X 
of the original Draft Bill.” 

But the Bench gave no reason for this 
opinion. The question of placing the 
Commissioners under the supervision 
and control of the Justices had been con- 
sidered by the Select Committee on this 
Bill, and they made the following re- 
marks on the subject in their original 
Report : — 

“ In considering tho constitution of the Mu- 
nicipal body at Bombay, and the several com- 
munications on this subject which have from 
time to time been printed, we have felt our- 
selves bound to advort- to the different aspect 
which this question has now assumed in con- 
sequence of the important duties connected 
with the drainage of tho Town not being 
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undertaken by the Government, as was con- 
templated when the scheme proposed by the 
Bill was discussed between the Government 
and the Justices. We concur in the opinion 
expressed by the Government and by some of 
the Justices, that a small number of well-paid 
Commissioners, not subject to minute supervi- 
sion and control, but acting under a sense of 
personal responsibility, will constitute a body 
much better adapted for the convenient ana 
speedy despatch of the ordinary current work 
of the Conservancy, than the seven Commis- 
sioners now proposed, who may be controlled 
in all their proceedings by a body so numerous 
and so uncertain as the Justices assembled in 
Sessions. 

We therefore propose that there shall be at 
Bombay (as there is in each of the two other 
Presidency Towns) only three Commissioners, 
of whom one shall be an Officer appointed by 
Government, and two shall be elected by the 
Justices, and paid out of the Municipal Fund. 
We think that the Justices, who are presumed 
at Bombay in some degree to represent the 
whole body of rate-payers, should li'ivo both 
the privilege and the responsibility of electing 
two fit persons for this important office. We 
propose that the three Commissioners should 
ordinarily not be subject to check or control by 
the Justices ; but with respect to new works 
involving a large expenditure of the Municipal 
Funds, we think that the Commissioners may 
with advantage be required to lay their propo- 
sals before the Justices before they are submit- 
ted to the Governor in Council for sanction ; 
and we have so provided by Section IX of the 
Amended Bill.” 

The Select Committee, therefore, of 
whom the Honorable Member for Bom- 
bay was one, having duly weighed all 
the communications that had been placed 
before them on the subject, had recom- 
mended to the Council that the Com- 
missioners should not be subject to the 
control of the Justices ; and, in accord- 
ance with that recommendation, had 
inserted in the Bill the Section which 
now stood as Section IX, and which 
enacted as follows : — 

“In the execution of this Act and the In- 
corporated Act, and pf Act XIV of 1856, the 
Commissioners shall not be subject to any 
check or control on the part of the Justices. 
Provided that, in respect of any work for the 
execution of which the consent or sanction of 
the local Government is necessary under any 
of the said Acts, and in respect of the regula- 
tion of the salaries of Officers appointed under 
any of the said Acts, the Commissioners shall, 
before making application to Government, 
submit a plan of the work or a Schedule of 
the salaries for the approval of the Justices. 
When any such plan or Schedule is disap- 
proved by the Justices, the Commissioners, 
if they see fit, may refer the matter for the 
decision of the Governor in Council.” 


' The Council had adopted this Sec- 
tion ju a Committee of the whole Qoun- 
cil, as also Section IV of the amended 
Bill, which provided that the number 
of Commissioners should be three, and 
that of these, one should be appointed 
by the local Government, and the other 
two be elected by the Justices, — and 
Section VIII, which provided that the 
Commissioners should receive salaries 
for their services. He thought that 
the views taken by the Select Commit- 
tee were oorrect, and that no sufficient 
ground had been shewn for iuducing 
the Council to change the resolution 
to which it had already come with re- 
spect to them. The Government of 
Bombay themselves did not advocate 
the change very strongly. They said 

“ The Governor in Council agrees with the 
Bench in the opinions expressed throughout 
the remainder of the Acting Clerk's letter, 
with the exception of its 4th and 6th para- 
graphs. Witli respect to the matters to 
which these two paragraphs refer, the Select 
Committee correctly observed that Govern- 
ment was reluctantly brought to consent to a 
scheme of Municipal management involving 
the continuance of seven Commissioners, act- 
ing under the supervision, direction, and con- 
trol of the Justices ; but having done so. his 
Lordship in Council is unwilling to retract 
the assent already given by him to the adop- 
tion of that scheme ; and he considers the 
avoidance of further delay in passing the 
Municipal Bill so important, that he would, 
at any rate, feel disinclined from renewing a 
discussion which might possibly cause addi- 
tional obstruction.” 

These were the only reasons before 
the Council in support of the proposed 
alteration. They were followed by a 
paragraph which was against it. The 
paragraph said : — 

“lam, however, directed to state that the 
Honorable Mr. Beeves, who was not a Mem- 
ber of this Government when the matter was 
originally discussed, wishes that you should 
be made aware of his opinion that the sub- 
stitution of seven Commissioners for the three 
proposed in tho Select Committee's Amended 
Draft Act, would most injuriously affect the 
Municipal Constitution of Bombay.” 

He (Mr. Peacock) was certainly 
of the same opinion ; and he thought 
that the Council, having once come to 
the conclusion in a Committee of the 
whole Council that there should be 
only three Commissioners, should re- 
quire some stronger reasons than those 
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which had as yet been brought forward 
to induce it to vary its opinion. 

Mb. LbGEYTS Motion was then 
put and negatived, and the Section 
passed as it stood. 

Section IX provided that the Com- 
missioners should not be under the con- 
trol of the Justices. 

Mb. LeGEYT said, after the resolu- 
tion to which the Council had just come, 
it would perhaps be superfluous to press 
an alteration which he intended to pro- 
pose in this Section. The object of that 
alteration was to restore the control of 
the Justices over the proceedings of the 
Commissioners. When the question was 
discussed in Select Committee, he did 
not oppose the reduction of the num- 
ber of the Board of Commissioners from 
seven to three ; but he did oppose the 
removal of the Commissioners from the 
control of the Justices, and he still con- 
tinued of opinion that such a measure 
was not likely to be attended by any 
particular good. He was also satisfied 
that it would create a strong feeling of 
disfavor among the Natives of Bombay. 
The Justices had exercised control over 
the Municipal disbursements and ar- 
rangements of the Island for many years. 
That they had done so with good effect in 
themain, was universally admitted. They 
had also lately come forward in a most 
liberal manner, and suggested the imposi- 
tion of new taxes upon themselves and 
the community at large for improvements 
which would place Bombay far beyond 
any other town in India as far as muni- 
cipal advantages were concerned. It was 
now proposed to deprive them of all 
control over the Commissioners ; and 
they naturally said — “ We have done all 
this for Bombay ; we have swayed the 
community by our influence to assent to 
a town duty which will raise large funds ; 
we have done all that the authorities 
have asked of us ; and what do we get 
in return ? We are pushed aside ; we 
are told — * We do not want you any 
longer ; we will deprive you of that voice 
w^icli you have hitherto had in the ma- 
nagement of the municipal funds, and in 
the supervision of public works which 
have hitherto been carried out with 
those funds under your control. * ” 
It appeared to him that, under the 
circumstances, the Justices had consider- 
able reason to complain. As he had said 
just now* the belief in Bombay was that, 
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if the Board should be reduced to three 
Commissioners, the control over public 
works in the Island would altogether 
ass away from the body which had 
itherto exercised such control over it. 
And he must say a very happy influence 
it had been ; because it had enabled the 
Board of Conservancy to carry out im- 
provements without any of those petty 
acts of opposition which check such im- 
provements beyond anything else, to a 
surprising extent. When the provision 
for removing the Commissioners from 
the control of the Justices was promul- 
gated in Bombay, a universal cry was 
raised there against it amongst the Na- 
tives. Ho did not say that there was a 
unanimous feeling in the Bench of Just- 
ices, that the present state of things 
should be retained. The Bench consisted 
partly of European and partly of Native 
J ustices ; and the Europeans were not so 
nearly affected by the local improvements 
and local conservancy department as the 
Natives were. It was the Native members 
that lelt the hardship of the proposed 
change, which would involve the loss to 
them of the influence and dignity which, 
in their estimation, attached to the office 
of a Justice of the Peace. He thought 
it would be extremely unwise to diminish 
the influence which the Bench of Just- 
ices had hitherto possessed. They had 
hitherto exercised it entirely for good. 
He did not know one single instance in 
which the power had been exercised 
except for the good of the town and of 
the community. There was a feeling 
amongst the Native Justices that they 
formed part and parcel of the Go- 
vernment by reason of their holding a 
Commission of the Peace ; and very of- 
ten, in times of difficulty, particularly iu 
the riots between Parsees and Mahom- 
medans, some few years since, they had 
interposed, and exerted an unseen 
influence to put down the disturb- 
ances. He thought, therefore, that in 
remodelling the Municipal Commission, 
and in imposing new taxes upon the com- 
munity to the extent of five lacs of 
Rupees a year, which the scheme provid- 
ed in this Bill contemplated, the Council 
should not offend the feelings which 
had hitherto been usefully and loyally 
employed for the common good. He 
felt no inclination to give any undue 
importance to the political status of the 
Justices; but it was undeniable that 
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they were a moat useful 1>ody of men ; 
and if the community of Bombay were 
to be deprived of their presence, he 
wspB convinced that many months would 
not elapse befare their loss would be felt 
and deplored. He must also say that 
he did feel that there was a compact 
between the Government and the Just- 
ices on this subject, which ought not 
to be disregarded. The Government 
had distinctly consented that the Just- 
ices should have control over the 
municipal funds; and he thought it 
would not be right for this Council to 
come between them and the Justices, 
and place the Bench on a scale lower 
than that which it had hitherto occupi- 
ed, by depriving it of the influence and 
power at present vested in it. He, there- 
fore, begged to move that Section IX of 
the Bill be left out, and that the follow- 
ing new Section be substituted lor it : — 

“ In execution of this Act and of Act XIV 
of 1856, and in administering the Municipal 
Fund, the Commissioners, in all mutters other 
than such as are by the said Act expressly 
mentioned to be subject to control by the 
Government or its OlHcers, shall be under the 
supervision, direction, and control of the said 
Justices in Sessions assembled, or of such other 
persons as the Governor in Council may ap- 
point to supervise and control the Fund. 
Provided that, in the event of the said Justices 
or such other persons as aforesuid rejecting any 
measure submitted for their sanction by the 
Commissioners, it shall be lawful for the Com- 
missioners, if they see fit, to refer the matter 
to the Governor in Council, whose decision 
thereon shall be final.” 

Mu. CURRIE said, he had been 
under the impression that the vote which 
the Council had just come to upon. {Sec- 
tion IV carried with it the whole of 
the alterations made by the {Select Com- 
mittee with respect to the constitution 
of the Municipal Body. Of course, it 
was open to the Hon’ble Member to 
move his amendment ; but it seemed to 
him that the amendment was haidly 
consistent with the vote which the 
Council had just given on the last 
Motion. 

With regard to the objection urged 
by the Honorable Member against this 
Section, that it seemed to him to set 
aside the Justioes, and to cast a slight 
upon themr— he (Mr. Currie) was cer- | 
taiuly of opinion tli&t the Justices ought 
not to be set aside; and it had been the 
endeavor of the. Select Committee to 


reserve to them all the authority which 
they could properly reserve, and which 
the Justices could usefully exercise. It 
was impossible that so large and unceiv 
taih a body as a Beach dfseven ty Just- 
ices could exercise, a beneficial control 
over all the details of the' proceedings 
of the Executive Board. The BiU 
reserved to the Justices the election- of 
the majority of the Municipal Com- 
missioners. It also provided that no 
increase should be made in the house- 
rate except upon their representation • 
that the accounts of the Municipal 
Fund should be laid before them periodi- 
cally, in order to enable them to perform 
this duty ; and that uo new work involv- 
ing large expenditure should be sub. 
niitted to the Government for sanction 
without having been first laid before 
them for their approval ; and it further 
gave them control over the salaries of 
the establishments which might be ap- 
pointed by the Commissioners. In all 
this, he thought the Council had reserved 
to the Justices all the powers which 
they could exercise with advantage. 

The Honorable Member had said that 
the Native Justices would feel very 
strongly the change made by the amended 
Bill in their power of control and superin- 
tendence; hut judging from the Report 
he (Mr. Cume) had read of the pro- 
ceedings at the Meeting of Justices at 
which the constitution of the Municipal 
Body was taken into consideration, he 
thought that there could hardly be any 
strong feeling on the subject, since only 
twelve out of some seventy Justices 
attended the Meeting, and out of them, 
five at least must have been Europeans. 

Mb. LkGEYT’S Motion was then 
put. The Council divided : — 

Aye 1. Noes 7. 

Mr. LeGeyfc. Mr. Forbes. 

Mr. Haringtoiu 

Mr. Currie. 

Mr. Peaoook. 

Mr. Ricketts. 

Mr. Grant. 

The Chairman. 

Section X provided an annual rat? of 
five per cent, on houses, buildings, and 
lands, subject to the proviso that the 
local Government might, on the reprer 
sentatiem of the Justices, fix, any higher 
animal rate hot exceeding 7i per cent. 
It further provided that, “ any rate so 
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fixed shall l>e published in the Govern- 
ment Gazette before the commencement 
of the year in which such rate is to 
have effect ” 

Mb. LeGEYT moved that this last 
provision be left out of the Section. 

Mr. CURRIE said, he had to apolo- 
gize to the Council for troubling it so 
often ; but it fell to him, as the only re- 
maining Member of the Select Commit- 
tee on the Bill, to answer the Motions 
which were being brought forward. 

He confessed he did not see the ob- 
ject of the Motion just made. He did 
not understand upon what grounds the 
Honorable Member proposed to omit 
the last part of the Section. The Sec- 
tion provided that the five per cent, rate 
on houses should be an annual rate ; the 
proviso provided that the rate which 
might bo imposed in lieu of it, should 
be an annual rate ; and the incorporated 
Act XX Y of 185(1 provided for an j 
annual valuation and assessment. Every 
thing shewed that the rate was to her 
an annual one ; and surely, if the Go- 
vernment determined to fix for any year 
a rate in excess of the ordinary rate 
prescribed, they ought to give notice of 
it before the commencement of the year 
in which it was to have effect. It, 
therefore, appeared to him that the 
words which the Honorable Member 
proposed to omit from the Section, were 
necessary. The Government said, in 
their letter to the Justices, that they 
would wish them to consider the provi- 
sion in the 10th Section of the Bill — 

41 that extraordinary rates of assessment must 
bo published in the Government Gazette 
before the commencement of the year in which 
the assessment is to bo levied, which would 
possibly be before the necessity of the enhance- 
ment of the rate could be apparent.” 

But surely, if an extraordinary rate 
was to be levied in any year, the neces- 
sity for levying it must be apparent be- 
fore the commencement of the year. 

After some discussion, Mr. LeGeyt, 
with the leave of 'the Council, with- 
drew his Motion. 

Section Xlll provided that — 

“ The Commissioners may exempt from as- 
sessment any house, building, or land, the 
ampial value whereof is less than twelve 
Iwpees, if the same be the solo rateable pro* 
of the awiif r.” ... 
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Mb. LeGEYT moved two amend- 
ments in the Section ; — first, that the 
word 44 may” after the word 44 Com- 
missioners” in the first line of the Sec- 
tion be left out, and the word 44 shall” 
he substituted for it ; and secondly, 
that the word 44 twelve” before the word 
“ Rupees” be left out, and the word 
“ twenty-four” be substituted for it. 
The reasons, he said, given by the Go- 
vernment of Bombay for these amend- 
ments, were to be found in paragraphs 
2 and 3 of their Resolution dated the 
17th of March 1858. The Justices 
stated in paragraph 7 of their letter to 
the Government as follows : — 

44 With reference to Section XIII, the Bench 
agree with Government that the sum justifying 
exemption from the rate on houses and lands 
should be at least double the amount proposed 
by the Legislative Council ; but they are still 
of Opinion tliut the annual vuluo of forty-eight 
Rupees originally proposed would be tho proper 
amount, and that the exemption Bhould be 
absolute by law.” 

He had always understood that the 
practice in Bombay was not to assess 
any building of which the annual value 
was less than forty-eight Rupees ; but 
in some of the aunexures to the Bill, 
he saw it stated that twenty Rupees 
bad been adopted as the limit, lie was 
not certain which of these two figures 
was the correct one ; but the reason 
advanced for not levying an assessment 
on these small tenements was that the 
proceeds of the tax were extremely small, 
and while the payment of it would be 
very inconvenient to the poorest class 
of the inhabitant?, the expense and 
trouble of collecting it would never 
be repaid. He quite concurred with 
the Government of Bombay and the 
Justices that all buildings of which the 
annual rent was under twenty-four 
Rupees should be exempted from the 
assessment. 

Mb. CURRIE said, he had no ob- 
jection to urge against the first amend- 
ment proposed. With respect to the se- 
cond, lie would merely say that the 
Select Committee, fiuding no reason 
alleged for so high a minimum as forty ? 
eight Rupees, had thought it right to 
substitute for it twelve Rupees, which 
was the minimum already approved of 
for Calcutta and Madras. In Calcutta, 
it did not seem from the Report of the 
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Municipal Commissioners for last year 
that twelve Rupees had been found to 
be an inconvenient limit. It appeared, 
however, that heretofore the limit in 
Bombay had been twenty Rupees ; and 
with reference to that circumstance, and 
to the reasons which had now been as- 
signed by the Governor in Council, he 
should have no objection to adopt the 
limit of twenty-four Rupees proposed 
by the Government. 

Mu. RICKETTS said, it appeared to 
him that it should be the object of the 
Council that the houses in Bombay and 
iu the other Presidency Towns should 
be improved ; but if the Council were 
to substitute “shall** for “may” in the 
Section, any person who made his tene- 
ment a little worse than it now was, so 
as to depreciate its annutl value below 
twenty-four Rupees, would be entitled to 
claim exemption from the assessment as 
a matter of right, whereas, in its present 
form, the Section would leave it to the 
discretion of the Commissioners to 
make the exemption or not. 

The CHAIRMAN said, his doubt 
about the proposed amendments did not 
arise from the fear expressed by the 
Honorable Member who had spoken last 
that the owners of small tenements in 
Bombay would, as it were, cut off their 
noses to spite their faces, by living in 
bad houses in order to escape the tax. 
That risk the Council must run whether 
they made the exemption imperative or 
discretionary. The consideration sug- 
gested by his Honorable Friend was no 
doubt in favor of the second amendment. 
But on the first amendment, he (the 
Chairman) greatly doubted, notwith- 
standing what wassaid byjbhe Governor 
of Bombay in Council, whether it was 
expedient to substitute “shall** for 
“ may** in this Clause. If the exemp- 
tion were made imperative, you must 
needs give to every person who was not 
exempted from assessment, the means 
of questioning the decision of the Com- 
missioners. He did not know what 
means the Bill as it stood would give ; 
whether it would give a regular appeal 
to the Board of Justices, or leave the 
party aggrieved to contest the validity of 
the assessment in an ordinary Court of 
Justice. He would, however, observe 
that no one who had had any experience 
in assessing the value of small tene- 
ments— and, as he had once acted as a 

VOL. IV.— PART VI. 


revising Barrister, he had some slight 
experience that way — but must be aware 
that on no kind of issue were you more 
apt to encounter a mass of contradic- 
tory evidence upon which it was eitremo- 
ly difficult to come to a conclusion. If, 
therefore, there was to be an appeal from 
the decision of the Commissioners, as 
there must be if it were obligatory upon* 
them to exempt from assessment tene- 
ments of which the value was below a 
given sum, the Act would open a door 
to a great deal of litigation, and might 
subject the Commissioners and the Muni- 
cipal Fund to much inconvenience and 
expense. All exemptions from a general 
tax on the ground of poverty were matters 
of favor rather than matters of right ; and 
on the whole, he thought that it was 
preferable to leave this exemption from 
assessment to the discretion of the 
Commissioners, trusting to them for a 
fair and judicious ex Teise of the power. 

He fully concurred in the proposal to 
raise the value of the tenements to be 
exempted from twelve to twenty-four 
Rupees. 

Mb. GRANT said, the word “may** 
wa3 used in the corresponding Section 
of the Act lor Calcutta, and he was pretty 
sure that it was used there advisedly, 
for the very reason mentioned by the 
Honorable Chairman. The question 
of the property assessed being “ the solo 
rateable property of the owner** was 
one likely to lead to litigation, as well 
as the question of value. Therefore, in 
every point of view, it appeared to him 
that it would be better to leave exemp- 
tion from assessment under the Act to 
the discretion of the Commissioners. 

Mit. PEACOCK said, he certainly 
thought it better, for the reasons sug- 
gested by the Honorable Chairman and 
the Honorable Member who had spoken 
last, to retain the word “ may** in pre- 
ference to the word “ shall.** 

With respect to the maximum sum 
which should justify exemption from 
assessment, he would observe that the 
tax would bo a tax, not on occupiers, 
but on owners. The reason given by 
the Bombay Government for making 
the maximum sum forty-eight Rupees 
instead of twenty-four Rupees per annum,, 
was as follows : — 

“ In Bombay, where the cost of living is so- 
much greater than in Calcutta or Madras, it 
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seems scarcely equitable to tax the property 
of persons whose only means of livelihood may 
be a shed let for a rent barely sufficient for their 
subsistence.*’ 

But it waa scarcely probable that any 
owner who let his house or shed cither 
for twenty-four Rupees or forty-eight 
Rupees a year, lived upon the rent 
alone. If any such case existed, the 
Commissioners could exempt it under 
the word “ may.” 

Mb. LkGEYT said, the occupier 
would be the owner generally, though 
he perceived that the Government stat- 
ed the contrary. He did not think 
that they were right. He would, with 
the leave of the Council, withdraw his 
first amendment ; but he must press the 
second. 

The first Motion was by leave with- 
drawn. 

The second Motion was then put, and 
agreed to. 

Section XVII provided that*— 


which did now stand in the Calcutta 
and Madras Bills, he hoped that the 
Council would see no objection to re-* 
storing the Section to the form in which 
it originally stood. He, therefore, mov- 
ed that the words “ any number of days 
in any quarter shall be liable to the 
whole tax for that quarter,” at the end 
of the Section, be left out, and the fol- 
lowing words substituted for them : — 

“A period exceeding thirty days in any 
quarter, a I mil be liable to the whole tax for 
that quarter. If the period do not exceed 
thirty days, no tax shall be chargeable for that 
quarter. Provided that, when any person 
owning or having charge of any vehicle or 
animal, shall transfer tlio same to another per- 
son, ho shall givo notice thereof to the Com. 
missioners within ono week of the date of such 
transfer ; or, if he fail to givo such notice, 
ahull be liable to the whole tax for the quarter, 
although the poriod during which he may have 
owned or had charge of such vehicle or animal, 
shall not have oxceedod thirty days.” 

Mb. CURRIE said, if the Section 


“Every person who may have owned or had 
charge of any vehicle or animal kept within 
the said town for any number of days in any 
quarter, shall bo liuble to the whole tax for 
that quarter.” 

Mb. LeGEYT said that the Govern- 
ment of Bombay had written as follows 
in reference to this Section ; — 


“The Governor in Counoil considers that in 
Section XVII the substitution of the words 
“ any number of” for the words “ a period ex- 
ceoding thirty,” in Section XIX of the Origi. 
nal Bill, is not an improvement. His Lord- 
ship in Council has no reason for believing 
that the frauds which, in the Select Commit- 
tee's observations on this Section, are stated 
to oocur in Calcutta, prevail in Bombay. Go- 
vernment do not, however, object to the alto* 
ration which will bo effected by Section 
XVIII of the new Bill.” 


The Select Committee in their Reporl 
said that the Section corresponded with 
Section V of the Suburban Roads Bill 
as- settled in Committee of the whole 
Council, and that the alterations were 
intended to provout the frauds, by fieti- 
tious transfers of vehicles, &c., wliioli 
had been found to occur under the Cal. 
outta Act XXVIII of 1856. As, how- 
ever, the Authorities in Bombay stated 
that such frauds were not practised in 
that Presidency, and they preferred the 
more liberal provision contained in the 
dipiffe mpwh they had sent up, and 
reacoci 


were restored to its original form, the 
Commissioners appointed under tlio Act 
would not thank the Honorable Member 
for it. The object of the change made 
in the Section by the Select Committee, 
was to obviate in Bombay an abuse 
which had actually arisen here under 
the Calcutta Act. In consequence of 
a representation made by the Muni- 
cipal Commissioners on the subject, a 
similar alteration had been made in the 
Suburban Roads Bill, in England, if a 
person had possession of a horse for any 
portion of the period for which the tax 
was levied, he had to pay the tax for 
the whole of that period. It might be 
that, under this rule, the same horse 
might be paid for twice ; but he saw 
no objection to that, as it amounted to 
I but a small tax on the transfer. 

Mb. HA KINGTON said, although 
the Council had the assurance of tlio 
Honorable the Governor in Council at 
Bombay that the frauds stated to be 
practised by certain classes in Calcutta 
in order to avoid payment of the tax 
upon their conveyances, to which they 
were liable under the Bengal Act, were 
not known at Bombay, he thought these 
frauds were likely to prove contagious, 
and he doubted not that, at no distant 
(late, the infection would find its way into 
the Presidency ; in which case, as re- 
marked by the Honorable Member for 
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Bengal, the Commissioners under the Act 
would not thank him for the alteration 
which he proposed to introduce into the 
Section. But as the Bill did not ap- 
pear to contemplate that any vehicle 
or animal should pay the tax more than 
once for any quarter, he was of opinion 
that a provision to that effect should 
bo added to the Section, and it was his 
intention to move such addition in the 
event of the amendment proposed by 
the Honorable Member for Bombay not 
being carried. 

Mb. PEACOCK said, he thought 
that the better way would be to make a 
person who had had posssession of a 
horse or carriage during any portion of 
a quarter, pay the tax for that quarter. 
That was the principle adopted in Eng- 
land in regard to the assessed taxes, and 
it was a rule which appeared to him to 
rest on a sound principle. The provi- 
sion in the Calcutta Act that no tax 
should be chargeable where a person had 
possession of a carriage or horse for less 
than thirty days, had led to frauds in 
many cases. The Commissioners, in their 
Report for the last year, stated that 
cases like this had occurred. A party of 
four gentlemen — if, indeed, persons who 
could be guilty of such devices could 
be called gentlemen — kept a carriage be- 
tween them, and collusively transferred 
the property from one to another every 
month, and so avoided the tax. Now, ho 
thought the Legislative Council ought 
not to allow itself to be laughed at in 
that way, and that it ought to provide 
that, if a person kept a horse or carriage 
for any part of a quarter, he should pay 
the tax, which was a very small one, for 
the whole quarter. The principle was 
that, if a person could keep a horse or 
carriage for his luxury or convenience, 
he should contribute towards the Muni- 
cipal Fund. You judge of his capability 
to contribute by what he keeps. The 
Bill imposed taxes on what the poor 
actually consumed — such os rice, ghee, 
and even fire-wood; and he did think 
that a gentleman who kept a horse for 
his comfort for any portion of a quar- 
ter, ought to pay seven Bupees towards 
the Municipal Fuud for that quarter. 

Mb. GB ANT said, the Council had to 
choose between two principles — would it 
tax a carriage or horse once only every 
quarter P — or would it tax every owner of 
a carriage for what he had kept up within 


| the quarter P If the Council resolved to 
tax a carriage or horse only onoe every 
quarter, perhaps the best way would be 
to make that person pay whose property 
the carriage or horse might be on qua] s 
ter-day . The first thing, however, to be 
done was to determine which of the two 
principles should be adopted. 

The CHAIRMAN said, take it as 
one would, as there was to be no regis- 
tration, the Commissioners must depend 
upon the returns which would be made 
by the tax payers ; and therefore, the 
plan suggested by the Honorable Mem- 
ber who had spoken last, seemed to him 
the best mode of carrying out the object 
which the Honorable Member of tlw 
North Western Provinces had in view. 

The question being put, the Council 
divided : — 


Ay 96 2 
Mr. LeGeyt. 
The Chairman. 


Noes 6 
Mr. Forbes. 

Mr. Harington. 
Mr. Currie. 

Mr. Peacook. 
Mr. Kicketts. 
Mr. Grant. 


Mb. PEACOCK moved that the 
words “ number of days in any” before 
the word “ quarter” in the 5th line of 
the Section be left out, in order that the 
words “ portion of a” might be substi- 
tuted for them. In doing so, be said he 
had no objection to give the Commis- 
sioners power to exempt any person 
from the tax in respect of a horse and 
carriage which ho kept for any portion 
of a quarter only for the purposes of 
business or trade. 

Mb. CURttIF said, he had no objec- 
tion to a verbal alteration like the one 
proposed, except that it might throw 
some doubt on the interpretation of the 
wording of the Suburban Beads Act, 
which adopted the phrase “ any number 
of days.” 

Mb. PEACOCK said, "any number 
of days” would not mean one day ; and 
it was better to make the amendment'in 
the present Bill, leaving the Act relat- 
ing to the Suburban Boads to be 
amended when necessary. 

The Motion was put, and agreed to. 

Mb. HARINGTON moved that the 
following Proviso be added to the Sec- 
tion : — 


“ Provided that no more than one payment 
of the tax shall be required in any quarter on 
auy such vehicle or animal j and that, whore any 
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change of ownership in respect of any vehicle 
or animal shall have taken place during any 
quarter, the person who may have owned or 
had charge of the vehicle or animal on the first 
day of the quarter Bhall pay tlie tax for the 
whole quarter.” 

Me. CURRIE said, he must beg to 
offer the most decided opposition to this 
amendment. If it was thought right 
that the tax on a particular carriage or 
animal should be paid only once a quar- 
ter, it was much better that the payment 
by each person who had been the owner, 
.should be adjusted according to the por- 
tion of the quarter during which he had 
possessed it. The amendment now pro- 
posed, would be quite impracticable. 

Me. PEACOCK said although the 
tax wa9 called a tax on the carriage, it 
in reality was a tax on the owner in 
respect of the carriage. It was not the 
particular carriage that was taxed. Sup- 
pose a man kept a pie-bald horse : the 
tax imposed would be, not upon the pie- 
bald horse, but upon the owner for keep- 
ing it. If he sold the horse and pur- 
chased another during the same quarter, 
he would still be liable to the tax. If a 
man could afford to keep a horse for liis 
luxury or convenience during any por- 
tion of a quarter, ho could afford to pay 
seven Rupees for municipal purposes for 
that quarter. It would be impossible for 
the Commissioners, in every case where a 
horse might have changed hands, to dis- 
cover in whose possession it was during 
particular portions of the quarter. 

The CHAIRMAN said, the fallacy 
of that argument was that, in most of 
these cases, the fact of keeping a horse 
or vehicle for a short time was not a 
test of the ability of the person keeping 
it to contribute in a larger degree to the 
Municipal Fund. Suppose the case of a 
man whose means enabled him to keep a 
horse and gig, and to keep no more. His 
horse broke down, and he had to get 
rid of that and buy another. Perhaps he 
bought the new horse before ho could 
get rid of the old one, and for a few days 
both remained in his stable. His means, 
his presumable capacity to contribute 
to the Municipal Fund, remained the 
same ; yet, if the Clause stood as the 
Honorable and learned Member would 
have it, he would bo made to pay a 
double tax. 

Jfhe Motion was then put, and nega- 
tived. 


The CHAIRMAN then moved that 
the following Proviso be added to the 
Section : — 

“ Provided that, in case any snob person has 
kept or had charge of any vehicle or animal 
for a period less than thirty days, the Com- 
missioners may remit any portion of the tax 
payable in respect of such vehicle or animal 
not exceeding two- thirds of the tax for the 
quarter.” 

Me. CURRTE said, this Proviso 
would be subject to the same sort of 
frauds which the Section in the Act for 
Calcutta had been found subject to. 

The CHAIRMAN said, if a man had 
kept two vehicles for say three weeks, 
but parted with one of them after that 
time, he would, under the Section ns it 
now stood, have to pay a quarter’s 
tax for both. His (the Chairman’s) 
Proviso would make him liable for only 
one month’s tax for the vehicle which 
he had kept only three weeks. He did 
not seo that this provision was open to 
the Honorable Member’s objection. The 
fraud of which he understood the Muni- 
cipal Commissioners to complain was 
this. Two or three Baboos kept a car- 
riage between them, each for only 
twenty-eight days, and so evaded the 
tax. Now, he would catch each of those 
three Bahoos. He would not take a 
quarter’s tax from each ; but he would 
take at least a month’s tax from each ; 
and so the Fund would not lose by the 
change of ownership, whether it was 
colorable and fraudulent, or real and 
bond fide . 

Me. PEACOCK said, he should pre- 
fer to leave the Section as it stood, ex- 
cept as to those horses and carriages 
which were kept for the purposes of 
business or trade. 

Me. LeGEYT asked/ what the words 
“ business or trade” would include ? By 
far the greater number of the vehicles 
kept in Bombay were kept by clerks 
and assistants who lived eight or nine 
miles distant from the Fort, and were 
consequently obliged to keep convey- 
ances to bring them to their offices. 
Upon this class, the tax would press 
most heavily, and any relief that could 
properly be afforded to them ought 
not to be withheld. He, therefore, 
should with great pleasure vote in favor 
of the Honorable and learned Chair- 
man’s Proviso. v 
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Mr. CURRIE said, he thought that 
the Proviso would increase the difficul- 
ties experienced in collecting the tax. 
If a person returned a false schedule, 
shewing a less number of horses than 
he hod actually had in his possession, it 
might not be very difficult to prove 
that it was false ; but it would be utter- 
ly impossible to prove the exact num- 
ber of days that he might have had 
possession of a particular horse. He 
thought that the simpler the provisions 
were, the better, and should vote against 
the amendment. 

Mit. GRANT said, if he thought 
that this Proviso would really make the 
collection of the tax difficult, he should 
vote against it ;* but it only gave a dis- 
cretionary power to the Commissioners. 
It left it optional with them to remit 
a certain portion of a quarter’s tax in 
respect of a horse or carriage kept for 
less than thirty days; and the proof 
that a carriage or horse had been kept 
for less than thirty days, would be on 
the person who claimed the remission. 
If he could not give such proof, he 
would not get the remission. And cer- 
tainly, the Proviso was consistent with 
the principle of the carriage and horse- 
tax. This tax was not levied as an item of 
general revenue ; its object was that every 
man should pay for the use which he 
makes of the roads. The Municipality 
repaired the roads; there were no turn- 
pikes on them ; and, therefore, all who 
used them with horses and vehicles 
ought to pay their fair share for the 
repairs. The strict principle would be 
to make a man pay so much a day ; 
but that would be too complex in prac- 
tice. The tax was made payable quar- 
terly for the sake of convenience ; but 
if a person used the roads only one day, 
it was hard to make him pay for ninety 
days. It appeared to him that the pro- 
posed Proviso sufficiently met in a 
rough way the justice of the case, and 
he should vote in support of it. 

Mu. PEACOCK said, with reference 
to what had fallen from the Honorable 
Member for Bombay, it appeared to him 
that there would not be one case in five 
hundred in which a person situated as 
the Honorable Member described, would 
keep a carriage for only a portion of a 
quarter, unless he gave up his business. 
The real objection which he saw against 
the Proviso was the difficulty in the 


collection of the tax to which the Honor- 
able Member for Bengal had adverted. 
Under the Section as it stood, no. such 
difficulty would arise. 

The amendment being pot, the Coun- 
cil divided 

Aye* 4 Noe* 4 

Mr. Hanngton, Mr. Forbes, 

Mr. LeGeyt, Mr. Currie, 

Mr. Grant, Mr. Peacock, 

The Chairman. Mr. Ricketts. 

The numbers being equal, the Chair- 
man gave a casting vote with the Ayes. 

Section XXVI provided as follows 

w All monies received by the Commissioners 
or paid to their credit by virtue of this Act, or 
of Act XIV of 1856, or of any other Act or Re- 
gulation, und all fines and penalties imposed 
and levied by the Court of Petty Sessions or 
by any Magistrate of Polico or Justice of the 
Peace within the said Town, and all sums of 
money oollected on account of fees for licenses 
granted under Act V of 1842, shall form a 
Fund whioli shall be called the Municipal 
Fund of Bombay .” 

Mu. CURRIE said, in consequence 
of the alteration made to-day in Section 
I on the motion of the Honorable Mem- 
ber for Bombay, it would be necessary 
to amend this Section. The Council 
had acceded to the Honorable Member’s 
wish to increase the Municipal Fund by 
the fees leviable under Section XIII 
Chapter II of Regulation XIX. 1827 ; 
but, as the Bill stood, the appropriation 
of those fees was not provided for. The 
lees were to be realized by the Collector. 
Act XI of 1845 had provided that they 
should go to the Municipal Fund; but 
that Act was repealed by the present Bill ; 
and, therefore, there was now no provi- 
sion for the appropriation of the fees. 
He had pointed this out to the Honorable 
Member, hut the Honorable Member 
seemed to think that it was of no conse- 
quence, and that the Governor in Council 
might do what he pleased with the fees. 
He (Mr. Currie) thought that, if the fees 
were levied at all, they should go to the 
Municipal Fund ; and as the Honorable 
Member would make no Motion on the 
subject, he (Mr. Currie) would move that 
the words and figures “ or Section XIII 
Chapter II Regulation XIX. 1827 of 
the Bombay Code” be inserted after the 
figures “ 1842” in the 11th line of the 
Section, so that the fees collected under 
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that provision should form an asset of 
the Municipal Fund. 

Agreed to. 

Section XXVIII placed the Munici- 
pal Fund under the management of the 
Commissioners, and directed that it 
should be applied “ to the purposes of 
the Act, and the incorporated Act, and 
of Act XIV of 1856 ; and to the execu- 
tion of any public works tending to the 
improvement of the said Town, which 
may be sanctioned by the Governor in 
Council, although not expressly men- 
tioned in the Acts.” 

Mr. LeGEYT moved that the words 
*or any measures connected with the 
comfort and health of the inhabitants” 
be inserted after the word “ Town” in 
the 14th lino of the Section. The 
Justices had recommended the insertion 
of these words in their letter to the 
Government of Bombay. 

Mr. CURRIE said, he thought the 
words proposed, were quite unnece sary. 
The Section had been framed by the Se- 
lect Committee ; and when they framed 
it, they had before them Section XI II 
of Act XI of 1845, which empowered 
the Justices to construct any “public 
works, tending to the improvement of 
the Town, connected with the comfort 
and health of the inhabitants thereof.” 
The Select Committee thought that, in 
taking the general words which they 
did, in lieu of those used in the Section, 
they would provide for all that was 
necessary. Any measures of a public 
nature connected with the comfort and 
health of the inhabitants of a town, 
must be included in the terms “ public 
works tending to the improvement of 
the town.” He, therefore, thought the 
amendment quite unnecessary; and as 
no alteration should be made in a Bill 
already settled in a Committee of the 
whole Council without good and suffi- 
cient reason, he should vote against it. 
The Motion was put, and negatived. 
Section XXXI provided as follows; — 

“ The Commissioners shall carry out, with 
as little delay as possible, such a complete sys- 
tem of sewerage and drainage within the said 
Town as shall be directed by the Governor in 
Council t and until such Bystem of sewerage 
and drsinage h&s been completed, and all the 
exposes thereof defrayed, and all monies bor- 
1 for the payment of such expenses and 
ioJjgjFttlt thereon have been repaid, shall set 
for the purposes above-mentioned, out 
, Municipal. Fund, an annual sum not 


less than two hundred and fifty thousand 
Rupees. If suoh system of sewerage and 
drainage has been completed, and all the ex- 
penses thereof defrayed, and all monies bor- 
rowed for the payment of such expenses and 
interest thereon have been repaid, before the 
expenses incurred by Government for the con- 
struction of the said Yehar Water-works shall 
have been repaid, the said annual sum of two 
hundred and fifty thousand Rupoes shall be 
added to the sum of one hundred and seventy- 
five thousand Rupees directed by the preced- 
ing Section to be appropriated annually to tho 
repayment of the expenses of the said works.” 

Mu. LeGEYT moved that the 
words — 

“ carry out, with as little delay as possible, 
such a complete system of sewerage und drain- 
age within the said Town as shall be directed 
by the Governor in Council ; and until such 
system of Bowcrage and drainage has been com- 
pleted, and all the expenses thereof defrayed, 
and all monies borrowed for the payment of 
such expenses and interest thereon have been 
! repaid, shall” — 

after the word M shall” in the 1st line 
of Section XXXI, be left out, and the 
following words substituted for them, 
namely : — 

11 Until such a completo system of sewerage 
and drainage within the said Town, as shall be 
agreed upon between the Governor in Council 
and the Bench of Justices, shall have been com- 
pleted and oil the expenses thereof defrayed, 
and all monies borrowed for the payment of 
such expenses and interest thereon shall have 
been repaid,” 

He said, this alteration was necessary, 
for there had been a sort of an agree- 
ment between the Government of Bom- 
bay and the Justices that the system 
of sewerage and drainage should be car- 
ried out by the former. It was at the 
suggestion of the Government of Bom- 
bay that he moved his amendment. 
The Government thought that the 
amendment would meet tho difficulty of 
the case. He himself believed that it 
would, and hoped that the Council would 
see no objection to its adoption. 

Mu. CURRIE said, this Bill gave 
the Municipal Commissioners of Bom- 
bay a very large increase of revenue, 
and one of the principal objects for 
which that increa&e had been proposed 
and acceded to, was a complete reform of 
the sewerage and drainage of the Town. 
The Select Committee had thought it 
right that the Bill should contain a 
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specific provision that such a system of 
sewerage and drainage should he carried 
out as speedily as possible, and that a 
certain portion of the Municipal Fund 
should be appropriated to that object. 
Accordingly, they had inserted Section 
XXXI. The amendment proposed by the 
Honorable Member was open to the ob- 
jection that it did not provide expressly 
that such a system of sewerage and 
drainage should be carried out. It only 
provided that a certain sum should be 
reserved for the purpose. It was very 
important that there should be an ex- 
press provision in the Bill requiring 
that the work, for which a large por- 
tion of the Municipal Fund was to be 
raised, should be carried out with all 
practicable speed ; and if such a work 
was to be carried out, the proper per- 
sons to superintend it wero, he thought, 
the Board of Commissioners. They 
would be able to do this more efficient- 
ly and satisfactorily than any Officers 
appointed by Government. He did not 
know whether the manner in which 
the Vehar Water- works had been carried 
out under the superintendence of Go- 
vernment had been such as to give 
satisfaction. But however that might 
be, the Municipal Commissioners were 
certainly the proper persons for carrying 
out a system of sewerage and drainage 
within the town. In Calcutta, the sub- 
ject of improving the drainage of the 
town had been before the Government 
for more than twenty years. Reports 
on schemes of sewerage and drainage 
had been called for and laid aside ; and 
the question was at last brought to a 
practical issue by the Municipal Com- 
missioners. The Secretary to the Mu- 
nicipal Commissioners had proposed a 
plan of drainage which had been sub- 
mitted to the Commissioners, and by 
them laid before the Government, it 
had been examined by Officers of Go- 
vernment, and approved by them in all 
material points. To the Municipal Com- 
missioners, then, was due the praise of 
having brought the long-conceived pro- 
ject of reforming the drainage of Calcut- 
ta to a practical issue. He understood 
that the Bombay Government proposed 
to contribute from the Abkaree duties 
a large portion of the amount necessary 
for draining the Townland it might per- 
haps impose as a condfsicm of such con- 
tribution that the execution of the work 


should be left in its own hands* If 
such were the case, he should be unwill- 
ing to offer any opposition to the 
amendment; but mim it were so, He 
should prefer to leave the Seotion unal- 
tered. At any rate, the amendment 
moved by the Honorable Member would 
require some alteration ; because, in its 
present form, it pledged no one to the 
carrying out of that which was so 
necessary — a complete system of sewer- 
age and drainage for Bombay, 

Mr. LeGEYT said, the Honorable 
Member had re-opened a very large 
question, and one which, at this distance 
from Bombay, was more or less involved 
in obscurity. It was difficult to see ex- 
actly how the question lay at this mo- 
ment. He believed that the Govern- 
ment, in paragraph 5 of their letter, had 
exactly bit upon the best oourse which 
could possibly be pursued in the case ; and 
he did tliiuk that it would be most in- 
judicious in the Council by any vote to 
tie up the hands of the Government) or 
to insist on any duty being performed 
by the Commissioners which the Govern- 
ment, after full consideration, had engag- 
ed, with the consent of the Municipality, 
to take into its own hands. If the 
Council did this, it would be doing Bom- 
bay a grievous and serious injury. He 
could not see the least reason to object 
to the proposition of the Government 
that this part of the Act should be a sort 
of declaration as to the existing state of 
things between the Government and the 
Municipality. The question relative to 
the Vehar Works jvas still an open one 
between them. A final reference on the 
subject was now before the Court of Di- 
rectors. The Municipality hoped for a 
satisfactory result from that reference, 
and the Government had recommended 
that a compromise on the points of con- 
tention should be allowed. The state of 
the drainage question stands thus at the 
present moment. The Municipality had 
come forward, and done their part. They 
had agreed to contribute two and a 
half lacs a year towards the drainage. 
The Government, in their letter to the 
Justices dated the 19th March 1857, 
proposed, subject to the orders of tto 
Government of India—* 

“That Government should undertake to' 
expend in the construction of the works re- 
quisite for the introduction of a reformed sys- 
tem of drains to&seteer* in Bombay, in adab 
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t^tokwm jbtcoatribnfced (estimated at 
t$oUm and fifty thousand Rupees) from the 
Municipal Fund for the like purpose, suck 
amount at may be realised by Government over 
and above Ike prelent Abkaree and Customs 
Revenue from country spirits manufactured in 
or imported into Bombay by increasing the 
duty on suck spirits so aa to raise the same to 
one Rm>ee per gallon, the rate in force at Cal- 
cutta. It is roughly estimated that the increase 
of Revenue from the additional duty will 
amount to about two lacs and fifty thousand 
Rupees.” 


The Municipality accepted this pro- 
posal, and were perfectly wilting to hand 
over the sum of two and a half lacs a year 
towards the carrying out of an efficient 
system of sewerage and drainage. The 
Government also proposed to take the 
work into their own hands, because they 
considered that they oould do it better 
than the Municipality. 

With respect to the Honorable Mem- 
ber’s question regarding theVehar Water- 
works, he was prepared to say that those 
works had given satisfaction. No public 
work in India of the same magnitude 
had been so speedily and so efficiently 
carried out as they had been. Of course, 
as happened in the case of all public 
works of a similar nature, the actual 
outlay for the works had exceeded the 
estimate; but it was to be observed 
that these important works had been 
commenced upon and carried out in the 
short space of three years, and that they 
might have been used this year in supply- 
ing Bombay with water if there had 
been any pressing need for it. He was by 
no means persuaded that, if the system of 
sewerage and drainage were not left with 
the Government of Bombay, the Go- 
vernment would not say — “ If we cannot 
carry out the work in our own way, we 
will take no further trouble in the mat- 
ter.” If the Government were allowed 
to carry out the sewerage and drainage, 
no difficulty would occur ; and it would 
b<ra thousand pities if this Council were, 
by its vote, to let a work of so rauoh 
importance to the Town of Bombay— of 
importance second in degree only to that 
of the introduction of water into Bora- 
bly^rensaito unexecuted, or be executed 
tik m ^ Sufficient manner. He should, 
i his Motion. 

[R3£AN said, he thought 
' pt the sugges- 
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sidered, and to be approved of by the 
community as represented by the Board 
of Justices. The only argument of the 
Honorable Member for Bengal which at 
all moved his mind was that the Sec- 
tion, as proposed to be amended, would 
not make the dqty of carrying out a 
system of sewerage and drainage quite 
so imperative on the Commissioners as 
the Section in its present form made it ; 
but on the other hand, although this 
was now declared to be their duty, it 
was so expressed as to leave it a duty of 
imperfect obligation. The words were— ■ 
“The Commissioners shall carry out 
with as little delay as possible, such a 
complete system of sewerage and drain- 
age within the said town as shall be 
directed by the Governor in Council.” 
There was, therefore, something which 
the Governor in Council must first de- 
termine ; and then, there would remain 
the very wide issue — “What was ‘as little 
delay as possible ?* ” The real stringency 
of the existing Sections consisted in the 
provision which required a certain por- 
tion of the Municipal Fund to be set 
apart until a system of sewerage and 
drainage was carried out, and which 
forbade its application to any other 
purposes. That provision would remain 
if the Section were amended in the way 
proposed. 

Mb. GRANT asked if the Council 
was to understand that both the Go- 
vernment of Bombay and the Public of 
Bombay as represented by the Justices, 
were in favor of the change advocated 
by the Honorable Mover of the amend- 
ment ? 

Mb. LeGEYT replied, entirely. 

Mb. PEACOCK said, he did not 
understand the question to be whether 
the Government or the Commissioners 
should carry out a system of sewerage 
and drainage, but wbether there was 
any thiug in the Act to compel the Go- 
vernment to carry out such a system. 
He thought that the Council might 
safely rely on the Government of Bom- 
bay, and that the system would be car- 
ried out efficiently as eoou as the plan 
of ' operations should have been deter- 
mined on, aud the necessary funds were 
available. 

Mb. irXGEYT’B Motion was then put 
and agreed to, anjjl the Section passed. 

The Council having resumed its sit- 
| Mn{$ the Bitt- wa$ reported. 
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Mb. LeGEYT moved that? the BUI 
be read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. ' 

STATE OFFENCES. 

Mb. PEACOCK moved that the 
Council do resolve itself into a Com- 
mittee on the Bill “ to make further pro- 
vision for the trial and punishment of 
offences against the State.” 

Agreed to. 

The Bill passed through Committee 
with the addition of a Section limiting 
its duration until the end of the year 
1839, and was reported. 

Mb. PEACOCK moved that the Bill 
be read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

Mb. PEACOCK moved that Mr. 
Ricketts be requested to take the above 
Bill to the President in Council in order 
that it may be submitted to the Govern- 
or General for his assent. 

Agreed to. 


******* ^8*18^ 


' The Honorable the Chief J^etiee, Vte* 

Pr4*id*iU % m^Chjite. 

Hoo’ble J. P. Grant, Hon. Sir A. W. Butler* 
Hon’ble H. Ricketts, H. , B. Hwiagton, 
Hon’ble B. Peacock, Esq. 

P. W. LeGejt, Esq.,, and 

E. Currie, Esq., H. Forbes, Esq. 


MUNICIPAL ASSESSMENT (BOMBAY). 

Mr. LeGEYT moved that Mr. 
Ricketts be requested to take the Bill “for 
appointing Municipal Commissioners 
and for raising a Fund for Municipal 
purposes in the Town of Bombay” to 
the President in Council in order that 
it may be submitted to the Governor- 
General for his assent. 

Agreed to. 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mr. FORBES moved that a commu- 
nication received by him from the Mad- I 
ras Government be laid upon the table 
and referred to the Select Committee 
on the Bill “ to provide for the adminis- 
tration of the Estate and for the pay- 
ment of the debts of the late Nabob of 
the Carnatic.” 

Agreed to. 

MADRAS MARINE POLICE. 

Mb. FORBES moved that a commu- 
nication received by him from the Mad- 
ras Government be laid upon the table 
and referred to the Select Committee 
on the Bill “ for the maintenance of a 
Police Force for the Port of Madras.” 

Agreed to. 

Th# Council adjourned. 

VOL it. — PABT VII. 


SUSPENSION OF SUITS AGAINST THE 
FAMILY &o. OF THE LATE NABOB 
OF THE CARNATIC. 

The VICE-PRESIDENT read a 
Message informing the Legislative Coun- 
cil that the Governor General had assent- 
ed to the Bill “ to continue forsix months 
the privileges granted bv Act I of 1844 
to certain members of the family, house- 
hold, and retinue of his late Highness 
the Nabob of the Carnatic.” v 

ESTATE OF THE LATE NABOB OP 
THE CARNATIC. 


The CLERK presented to the Coun- 
cil a Petition from Mr. Alexander Orr, as 
Attorney of His Highness Prince Azeem 
Jah Bahadoor, praying the Council to 
delay further proceedings with the Bill 
“to pVovide for the administration of 
the estate and for the payment of the 
debts of the late Nabob of the Carnatic” 
until Saturday the 17th of July, to al- 
low time for the arrival of an amended 
Petition from Prince Azeem Jah; or that 
His Highness be at once allowed to be 
heard by Counsel against the Bill, either 
before the Select Committee on the Bill, 
or before a Committee of the whole 
Council. 

Mu. PEACOCK said, it would be in 
the recollection of the Council that the 
Bill to which the Petition referred was 
read a first and second time on the. 17$& 
of March last. Afterwards, a communi- 
cation was received from tbo Madras 
Government requesting that the BQ| 
might be passed as quickly as possible. 
In consequence of that coram unicatiqn, 
he moved the suspension of the Stand- 
ing Orders, in order * that the Select 
Committee to whom the Bill had been 
referred might' mport, upon it. at the 
end of two vctomi* ihfttqad of three, 



Madras Marine legislative council. Poftw Bill. 304 


the period prescribed by the Standing 
Orders. On the 12th of June, Prince 
Azeem Jah presented a Petition to the 
Council describing himself as the Nabob 
of the Carnatic, and Subahdar of Arcot ; 
and because he gave himself that title, 
the Council thought it could not re 
calve his Petition. The Petition was 
accordingly rejected ; and, on the 17th of 
June, the Clerk of the Council wrote a 
letter to the Prince stating that it had 
been rejected, and the grounds of the re- 
jection. The Council had lately received 
a letter from the Government of Madras 
stating that the principal creditors of the 
late Nabob approved of the Bill, and 
urged that it should be passed as quick- 
ly as possible. On Saturday last, he 
was about to present the Report of the 
Select Committee upon the Bill ; but 
he had postponed doing so for reasons 
which he stated at the time. To-day, 
the Council had heard the Petition of 
Mr. Orr, requesting that progress with 
the Bill should be delayed until the 17th 
of July. Under the circumstances of the 
case, he thought it was but reasonable 
that this should be granted. But it 
must be distinctly understood that on 
the 17th J uly the Report of the Select 
Committee would be presented, unless 
some fresh Petition should that day 
come before the Council which would 
induce it to refer it to the Select Com- 
mittee for consideration. 

He should, therefore, move that the 
Select Committee be instructed to delay 
the presentation of thoir Report until 
the 17th Instant. 

Agreed to. 

TRANSPORTATION OP CONVICTS. 


Saturday, July 10, 1858. 
Present : 


The Hon’ble the Chief Justice, Vice-President, 
in the Chair ; 


Hon'ble J. P. Grant, 
Hon’ble B. Peacock, 
Hon'ble H. Ricketts, 
P. W. LeGevt, EBq., 
E. Currie, Esq., 


Hon’ble Sir Arthur 
Buller, 

H. B. Harington, Esq. 
and 

H. Forbes, Esq. 


NABOB OF SURAT. 


The CLERK presented a Petition of 
Meer Jafur Alee Khan Bahadoor of 
Surat, on the part of himself and the 
widow and grand-daughters of the late 
Nabob of Surat, praying for the passing 
of an Act to amend Act XVIII of 1848 
(for the administration of the Estate of 
the late Nabob of Surat, and to continue 
privileges to his Family) in conformity 
with the draft of an Act forwarded with 
the Petition. 

Mr. PEACOCK moved that the 
Petition be printed. 

Agreed to. 

MASTERS AND SERVANTS. 


Tile CLERK also presented a Peti- 
tion from the Master, Wardens, and 
Members of the Calcutta Trade Associa- 
tion, praying for the introduction of a 
legislative measure to check wilful brea- 
ches of contract or desertion of service by 
workmen or servants by a system of 
summary punishments and summary re- 
medies to be enforced by a Magistrate. 

Mr. CURRIE moved that the Pe- 
tition be printed. 

Agreed to. 


Mr. LbGEYT moved that the Select 
Committee appointed to consider and 
report on the existing Law iu the Straits 
Settlement regarding the transportation 
of conviots, be discharged; Since the 
appointment of the Committee, cases 
had occurred to show that any further 
proceeding on the subject referred to the 
Committee was unnecessary. 

Agreed to. 

The 'Council adjourned. 


MADRAS MARINE POLICE. 

Mr, FORBES presented the Report 
of the Select Committee on the Bill 
“ for the maintenance of a Police Force 
for the Port of Madras.” In doing so, 
he said he should have occasion for a 
very few minutes to trespass on the at- 
tention of tho Council. Honorable Mem- 
bers were aware that the Police Force for 
the Towns of Calcutta, Madras, and 
Bombay exercised their powers under 
Act XIII of 185(5. By Section XXIV 
of that Act, the Police had authority 
within the towns and suburbs of Calcut- 
ta, Madras, and Bombay ; and by one 


Jfft. Peacock 
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of the Clauses of Section II, the word 
“ Town” was defined to “ include all 
places within the local limits of the 
jurisdiction of Her Majesty’s Supreme 
Courts of Judicature at Calcutta, Mad- 
ras, and Bombay.” At Madras, the 
jurisdiction of Her Majesty’s Supreme 
Court extended only to low-water 
mark ; and in Calcutta and Bombay, 
only parts of the Ports were within the 
jurisdiction of Hfer Majesty’s Supreme 
Courts. The draft of the present Bill 
sent up from Madras, contained a Sec- 
tion, inserted on the advice of the Com- 
pany’s Advocate General, providing 
that the Marine Police Force should 
have authority within the limits of the 
Port, which it was considered it would 
not have if it were constituted under 
Act XIII of 1856. But Mr. Eliott, in 
introducing the Bill, held a differentopin- 
ion. He found that by Section XXVI 
of that Act the Magistrates of Police 
had authority to punish offences com- 
mitted within the limits of the Port ; 
and he argued that, if the Magistrates 
of Police had authority to punish 
offences committed within those limits, 
ipso facto the Police Force must have 
authority to bring the offenders before 
them for punishment ; and that there- 
fore the jurisdiction of the Police and 
the jurisdiction of the Magistrate must 
be co-ordinate. Accordingly, in the Bill 
which he brought in, he omitted that 
Section, and 3tated his reasons for so 
doing in a Minute which he transmitted 
to the Government of Madras, and 
which was by them referred to the Ad- 
vocate General. That learned Gentleman 
gave every consideration to Mr. Eliott’s 
reasoning, but was unable to agree with 
it. He maintained that, however much 
it might have been the intention of the 
Legislature that the jurisdiction of the 
Magistrates and of the Police should 
be co-ordinate, the Act of 1856, by Borne 
omission, made no such provision ; that 
the Act must be construed strictly and 
literally; and that, as the jurisdiction 
which it gave to the Police was restrict- 
ed to the Town, and the Town of 
Madras was comprised within the local 
limits of the jurisdiction of Her Majesty’s 
Supreme Court of Judicature, the Police 
could not have authority within that 
art of the Port of Madras which was 
eyond that jurisdiction. The subject 
had been taken into consideration by 


the Select Committee on the Bill, who 
thought that it was one of considerable 
importance. Had it related to Madras 
only, they would have felt it ineumoent 
on them to introduce such amendments 
into this Bill as would provide for the 
case in question ; but it appeared to 
them that the question concerned Cal- 
cutta and Bombay just as much as it 
concerned Madras ; and that, therefore, 
it ought to be considered in connexion, 
not with the present Bill which related 
only to Madras, but with Act XIII of 
1856 which was applicable to the whole 
of India. The Select Committee had 
not the advantage of being associated 
with any Member of the Council who 
belonged to the profession of the Law ; 
and they considered the question of 
sufficient importance to warrant their 
recommending that a Select Committee 
should be appointed to report upon it, of 
whom the Honorable and learned Chief 
Justice and the Honorable Mr. Peacogk 
should be Members, in order that it might 
receive an authoritative and final deci- 
sion. He should move for the appoint- 
ment of such a Committee ; and in doing 
so, he should propose that they be 
directed to submit their Report within 
one week ; because, as the Bill for the 
maintenance of a Police Force for the 
Port of Madras would go before a Com- 
mittee of the whole Council on Satur- 
day next, and as, if it passed through 
the Committee, he should move that 
it be read a third time and passed, it 
was necessary that any amendment 
which might be desirable in Act XIII 
of 1856, should be made at the same 
time, in order that the Madras Marine 
Force might not find itself, directly it 
was constituted, unable to act within the 
Port within which its functions were to 
be exercised. He should therefore move 
that the Report of the Select Commit- 
tee on the Madras Marine Police Bill, 
a Minute upon the Bill by the late Mem- 
ber for Madras, and the opinion of the 
Advocate General at Madras upon the 
question raised in that Minute, be refer- 
red to a Select Committee, consisting of 
the Vice-President, Mr. Peacock, and 
the Mover, with instructions to consider 
and report, at the next Meeting of the 
Council, whether, in their opinion, any 
amendment of Act XIII of 1856 was' 
necessary. 

Agreed to. • 
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INSTITUTION OP SUITS AND APPEALS 
(N. W. PROVINCES). 

Mb. HARINGTON presented the 
Report of the Select Committee on the 
Bill “ for the relief of persons who, in 
consequence of the recent disturbances, 
mAy have been prevented from institut- 
ing or prosecuting suits or appeals in 
the Courts of the North-Western Pro- 
vinces within the period allowed by 
law.” 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb. CURRIE presented the Report 
of the Select Committee on tlie Bill “ to 
make further provision for the settle- 
ment of land gained by alluvion in the 
Presidency of Fort William in Bengal.’* 

NOTICE OF MOTION. 

Mr. HARINGTON gave notice that 
he would, on Saturday the 17th instant, 
move the first reading of a Bill for con- 
ferring Civil jurisdiction in certain cases 
upon Cantonment Joint-Magistrates, 
and for constituting those Officers Re- 
gisters of Deeds within the limits of their 
respective jurisdictions. 

The Council adjourned. 


Saturday, July 17, 1858. 
Present : 

The Hon. the Chief Justice, Vice-President , 
in the Chair. 

Hon’ble J. P. Grant, P. W. LeGeyt, Esq., 
Hou’blo MajorGeneral E. Currie, Esq., 

Sir James Outram, H.B. llarington, Esq., 

Hon'ble H. Ricketts, and 

Hon’ble B. Peacock, H. Forbes, Esq. 

BOMBAY MUNICIPAL ASSESSMENT: 
OFFENCES AGAINST THE STATE. 

Tiib VICE-PRESIDENT read Mes- 
sages informing the Legislative Coun- 
cil that the Governor General had 
assented to the Bill “for appointing 
Municipal Commissioners and for raising 
a Fund for Municipal purposes in the 
Town of Bombay ,” — and the Bill “ to 
make further provision for the trial and 
punishment of offences against the 
State.” 


ESTATE OF THE LATE NABOB OP 
THE CARNATIC. 

Mr. PEACOCK presented the Re- 
port of the Select Committee on the Bill 
“ to provide for the administration of 
the Estate and for the payment of the 
debts of the late Nabob of the Car- 
natic.** 

POLICE OF THE PORTS OF THE 
PRESIDENCY TOWNS. 

Mr. FORBES presented the Report 
of the Select Committee on the jurisdic- 
tion of the Commissioner of Police and of 
the Police Force within the Ports of the 
Presidency Towns. 

LUNATIC ASYLUMS. 

Mr. CURRIE presented the Report 
of the Select Committee on the Bill “ re- 
lating to Lunatic Asylums.” 

PROCEEDINGS IN LUNACY IN THE 
SUPREME COURTS. 

Mr. CURRIE postponed the present- 
ation of the Report of the Select Com- 
mittee on the Bill “ to regulate proceed- 
ings in Lunacy in Her Majesty’s Courts 
of Judicature.” 

CANTONMENT JOINT MAGISTRATES. 

Mr. HARINGTON moved the first 
reading of a Bill “ for conferring civil 
jurisdiction in certain cases upon Can- 
tonment Joint Magistrates, and for con- 
stituting those Officers Registers of 
Deeds within the limits of their respect- 
ive jurisdictions.” 

In doing so, lie said, the proposition 
to invest Cantonment Joint Magistrates 
with civil jurisdiction in certain cases, 
and to appoint those Officers Registers 
of Deeds within the limits of their res- 
pective jurisdictions, was not now sub- 
mitted to the consideration of the Le- 
gislature for the first time. From a 
correspondence which had been handed 
to him by the Clerk of the Council, 
he found that, so far back as the year 
1847, Brigadier Steel, who at that pe- 
riod held the appointment of Superin- 
tendent of Cantonment Police, brought 
to the notice of the Commander- in-Chief 
certain objections which Appeared to 
him to exist as respected the working 
of Act XI of 1841, the 2d Section of 
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which declared that, in the Territories 
of the East India Company, subject to 
the proviso contained in the 1st Section, 

“ actions of debt and other personal actions 
against native officers, soldiers, and other per- 
sons amenable to the Articles of War for the 
Native Forces in the Military services of the 
Fast India Company, or residing within any 
station or Cantonment, and carrying on any 
trade or business in a Military bazar, shall be 
cognizable before a Military Court, and not else- 
where, provided the value in question shall not 
exceed two hundred Rupees, and the defendant 
was a person o(the description mentioned when 
the cause of action arose, and when the suit 
was instituted, and provided also that no suit 
shall be brought before any Military Court un- 
der the Act to determine any dispute of caste, 
or concerning any right to real property." 

Brigadier Steel’s objections to this 
Act were that the temporary constitu- 
tion of the Courts held under it would 
not admit of their making any in- 
vestigation into the character of the 
parties who came before them ; and 
that the consequence was that these 
Military Courts were a source of as 
much injustice as justice ; — that the 
Members, including the European Pre- 
sident, being changed every month, any- 
thing that occurred before one Court 
to establish the false swearing of an in- 
dividual as prosecutor or witness, was 
entirely unknown to any other Court 
sitting subsequently, which Brigadier 
Steel considered a great disadvantage ; 
— that it was not an uncommon thing 
for the Native Members of the Court, 
when they could not get over the affirm- 
ative evidence of the Plaintiff, to de- 
cree half the claim, and dismiss the 
rest ; — and that, owing very much to 
these causes, a class of men had been 
raised up in almost every Military Can- 
tonment who gained their livelihood by 
constantly appearing as Plaintiffs or 
witnesses in fictitious cases of debt. In 
a subsequent communication, Brigadier 
Steel gave the population of the Mili- 
tary Cantonment at Meerut, not includ- 
ing fighting men, at 45,480, and 
of Cawnpore at 49,975 ; and he annexed 
a statement of the claims submitted to 
the Military Courts of Bequests at 
those two stations for six months end- 
ing with October 1847. From this 
statement, it appeared that from the 
1st May to the 31st October 1847, 
1,204 cases were instituted at Meerut, 
and 817 at Cawnpore; and as the 


Courts which heard and determined 
this large number of cases sat for only 
a few days in each month, Brigadier 
Steel pointed out how impossible it 
was for those Courts properly to have 
sifted the evidence brought before them 
in each case. To remedy what appeared 
to him to be the evils of the existing 
law, Brigadier Steel proposed that all 
actions of debt and other personal ac- 
tions cognizable by Military Courts of 
Bequests under the provisions of Act 
XI of 1841 should ordinarily be # tried 
at stations where there was a Canton- 
ment Joint Magistrate by that Officer, 
on a reference from the Commanding 
Officer of the station, except when the 
Defendant should be a native officer or 
soldier, or a mustered camp follower ; 
and he submitted the draft of an Act, 
framed in accordance with these views, 
to be in force in all three Presidencies. 
The opinion of the Judge Advocate 
General having been called for on this 
proposition, it not only met with his 
entire approval, but he went farther, 
and, instead of excepting mustered 
camp followers from the Civil jurisdic- 
tion of the Cantonment Joint Magis- 
trate’s Court, as suggested by Briga- 
dier Steel, he recommended that the 
exception should extend only to native 
officers and soldiers, and that, with these 
exceptions, all classes of persons liable 
to be sued before a Military Court of 
Requests under the provisions of Act 
XI of 1841, should be made amenable 
to the Civil jurisdiction of the Military 
Joint Magistrate’s Court, from the 
operation of which ho anticipated such 
beneficial results, that he thought it 
very probable that at no distant date 
it would be found expedient to extend 
the jurisdiction of that Officer’s Court 
to native officers and soldiers likewise. 
With regard to Madras and Bombay, the 
Judge Advocate General observed that 
no new Act was necessary for those 
Presidencies, inasmuch as Section 1 Act 
XI of 1841 expressly provided that 
nothing contained in that Act should 
be held to alter or affect the jurisdiction 
of a single officer duly appointed under 
the rules in force in the Madras and 
Bombay Presidencies, for the trial of 
small suits in Military Bazars at Can- 
tonments and stations occupied by the 
troops of those Presidencies respective- 
ly; or the trial by Puuchayet of suits 
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against Military persons according to 
tlic rules in force under the Madras 
Presidency. In submitting the cor- 
respondence for the consideration of the 
Supreme Government, the Adjutant 
General of the Army was instructed to 
state that the Commandcr-in-Chief en- 
tirely concurred in the suggestions of 
the Judge Advocate General, and there 
was every reason to believe, from notes 
contained in the correspondence to 
whicj} he (Mr. Harington) had referred, 
that those suggestions would have been 
adopted and made the subject of a new 
enactment, had it not appeared to the 
Supreme Government that the wording 
of the 3 and 4 Vie. c. 37, s. 54 com- 
monly called the East India Mutiny 
Act, presented an obstacle to the pass- 
ing of a law in this country of the 
nature proposed. The Section referred 
to, enacted that — 

“ in all places where the forces of the East 
India Company now are or may be employed, 
or where any body of Her Majesty’s forces may 
be serving with the forces of the said Company, 
situate beyond the jurisdiction of the Court of 
Bequests established at the cities of Calcutta, 
Madras, and Bombay respectively, actions of 
debt and all personal actions against officers, 
all persons licensed to act as suttlers to any 
corps or detachment, or at any station or can- 
tonment, all persons resident within the limits of 
a Military cantonment, or other persons amen- 
able to the provisions of this Act, shall be cog- j 
nizable before a Court of Requests and not 
elsewhere, provided the value in question shall 
not exceed four hundred Rupees, and that the 
defendant was a person of the description men- 
tioned when the cause of action arose $” — 

and in the face of this provision the Pre- 
sident in Council remarked that he did 
not see how a single Officer could act as a 
Court of Bequests without contravening 
the Act of Parliament. The decision 
of the Supreme Government having 
been communicated to Brigadier Steel, 
he addressed a letter to the Commander- 
in-Chief through the Adjutant General 
of the Army, in which he said : — 

41 Had I proposed any interference with the 
European Courts of Requests, I am aware that 
I should have found the Act of Parliament an 
obstacle. But Native Courts of Requests were 
first established by Regulation XX. 1810, and 
since amended by Act XI of 1841, whilst 
the 12 and 13 Victoria c. 43, s. 1, (and a 
similar if not a stronger Clause exists in the 3 
and 4 Victoria), reserves to the local Govern- 
ment Hie right of making laws and regulations 
for the Native Army ana followers in the same 
wfj as they have always exercised that power 
fiar ibehr native subjects generally* I have stated 

. v 4f*t Harington 


in my former letters on this subject the total 
inadequacy of Courts of Bequests, as at 
resent constituted, to deal with the pecuniary 
ifFerences of a population of upwards 45,000 
people, exclusive of Military, who reside in the 
Cantonments of Meerut and Cawnpore severally. 
Under these circumstances, should Sir Charles 
Napier concur in my opinion, 1 hope he will 
see no objection to bringing the question again 
under the consideration of Government, more 
especially as the 1st Section of Act XI of 1841 
adverts to the existence of the tribunal of a 
single Officer at the other Presidencies ; and if 
considered legal there, I presumo they cannot 
be deemed otherwise here. 

This letter was also submitted, though 
without comment, for the consideration 
of the Supremo Government ; but as the 
President in Council continued of opi- 
nion that the Act of Parliament pre- 
cluded the proposed alteration in the 
law, lie considered it sufficient to direct 
that a communication to that effect 
should be made to Brigadier Steel ; and 
here the matter was allowed to rest. 

The question of conferring upon Can- 
tonment Joint-Magistrates the power 
of adjudicating petty Civil cases arising 
within their jurisdiction, had now been 
revived by Major Williams, the pre- 
sent able and energetic Superintendent 
of Cantonment Police ; and the Bight 
Honorable the Governor General con- 
sidering it very desirable that Canton- 
ment .Joint-Magistrates should be em- 
powered to dispose of Civil cases of a 
limited amount arising within Military 
Cantonments, provided that a simple 
and speedy mode of procedure for the 
trial of quell cases should be at the same 
time introduced by the Legislative 
Council, he (Mr. Harington) had been 
desired to take the necessary steps to 
obtain legal sanction to such a measure, 
and he had accordingly prepared the 
Bill of which he was now about to move 
the first reading. 

In drawing up this Bill, he had had 
to consider first the reason assigned by 
the Houorable the President in Coun- 
cil for declining to accede to a similar 
proposition when formerly made by the 
Military authorities ; and secondly, whe- 
ther the obstacle which was at that time 
stated to preclude the passing of an 
Act of the nature now contemplated, 
had been intermediately removed. 
Though this Council had no power to 
alter the Statutes which regulated 
Military Courts of Bequests for the 
Queen’s and Company’s European 
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troops, there could be no doubt of its 
competency to legislate for Courts of 
the same description for Native troops. 
This power was indeed expressly given 
to the Council by the 3 and 4 William 
IV, c. 85, s. 73, the 43rd Section of 
which contained the prohibition against 
any interference on the part of the 
Governor General in Council with the 
.Acts for punishing mutiny and deser- 
tion of Officers and Soldiers, whether in 
the service of the Crown or of the East 
India Company ; and taking these two 
Sections together, there could be no 
doubt, he thought, that the East India 
Mutiny Acts passed from time to time at 
home applied exclusively to the Queen’s 
and Company’s European troops serving 
in India, and had no application to the 
Native Army. The term “ camp-follow- 
ers” was certainly not to be found in 
the Section of the Act first quoted ; but 
that the provisions of that Section were 
intended to apply and did apply to all 
persons amenable to the Indian Articles 
of War as described in Section 157 
of Act XIX of 1847, was, he thought, 
clear from the proviso contained in 
the 20 and 21 Victoria, c. GO, s. 1, 
and the corresponding Section of the 
13 and 14 Victoria, c. 43, which, though 
it had passed, had probably not reached 
India at the date of the order of the 
Supreme Govern ment on Brigadier 
Steel’s original reference. That pro- 
viso declared that 

“nothing contained in the Act should in 
any manner prejudice or affect any Articles of 
War or other matters made, enactod, or in 
force, or which may afterwards be made, en- 
acted or in forco, under the authority of the 
Government of India respecting Officers, or 
or Soldiers, or followers, being natives of tho 
East Indies or other places within the limits 
ot the Company’s Charter; and thut in the 
trial of all offences committed by any native 
Officer, or soldier, or follower, reference shall 
be had to tho Articles of War framed by tho 
Government of India for such native Officers, 
Soldiers, or followers, and to the established 
usages of the service.” 

It was, he presumed, under the 
authority of this Section and of the 
corresponding Sections in previous 
enactments, as well as of the Charter 
Act, that Act XI of 1841 was passed, 
and the Superintendents of Military 
Bazaars in the Presidencies of Madras 
and Bombay, were invested with Civil 
jurisdiction to try petty suits; and he 


confessed he could discover nothing in 
any Act of Parliament existing at the 
time, to have prevented the Govern- 
ment of this country from passing a 
law of the nature proposed by the Judge 
Advocate General of Bengal, in so far 
as the persons amenable to the Indian 
Articles of War, and therefore to Acts 

XI of 1841 and XII of 1842, were con- 
cerned. But while the Judge Advocate 
General and Brigadier Steel would have 
excluded Native Officers and soldiers from 
the operation of any such law, and Bri- 
gadier Steel would have extended the 
exemption to mustered camp-followers, 
both Officers would have made the law 
applicable to mere residents of Mili- 
tary Cantonments, though holding no 
Military post, and though not amenable 
to the Articles of War for the Native 
Army ; and he apprehended that it was 
in respect of persons of this description 
that the Supreme Government consider- 
ed itself to be precluded from adopting 
the suggestion of the Military authori- 
ties by the wording of the 3 and 4 
Victoria, c. 37, s. 54, which expressly 
made all persons resident within the 
limits of a Military Cantonment amen- 
able, in personal actions up to four hun- 
dred liupecs, to the Courts of Bequests 
held under that Section, and to no other 
tribunal. The same provision was also 
to be found in the corresponding Sec- 
tion of the 13 and 14 Victoria c. 43 ; 
but as it had been omitted, be presumed 
designedly, from the last Mutiny Act 
passed for the Queen’s and Company’s 
European troops in India, tho obstacle 
which formerly existed to the passing 
of a law of the nature proposed, as re- 
garded non-Military residents of Can- 
tonments, would seem to have been 
removed ; in which case, so far as he 
could perceive, there was nothing now 
to prevent this Council from legislating 
for those persons in respect of Civil 
matters as well as for all persons of 
the description mentioned in Section II 
Act XI of 1841 as extended by Act 

XII of 1842 ; and he had framed the 
Bill in accordance with these views. 

It proposed to give the Governor 
General in Council and the local Go- 
vernment of any Presidency or place, 
power to invest the Military Joint Ma- 
gistrate of any Cantonment or Military 
Bazaar or Station, within the limits of 
their respective Governments, with Civil 
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jurisdiction to hear and determine ac- 
tions of debt or other personal actions 
against all persons of the description 
mentioned in Section 157 Act XIX of 
1847, and other persons who, though 
not amenable to the Articles of War 
for the Queen’s and Company’s Euro- 
pean Troops serving in 1 ndia, or for the 
Native Army, were nevertheless resi- 
dent within the limits of a Military 
Cantonment, provided that the value in 
question shouldnot exceedthe sum of two 
hundred Rupees and the defendant was 
a person of the description mentioned 
when the cause of action arose and when 
the suit was instituted. The procedure 
to be observed in the trial of such cases 
would be the same as that prescribed for 
Military Courts of Requests in Act XI 
of 1841. This procedure seemed suffici- 
ent for all useful purposes, and was, lie 
thought, as simple and speedy as could 
be desired. It was not iutended that 
there should be any appeal from the deci- 
sions of the Can tonment J ointMagistrate 
in cases cognizable by them, and those 
Officers would be at liberty at once to 
execute their decisions on the application 
of the decree holders, under the rules 
applicable to the execution of awards of 
Military Courts of Requests. No appeal 
was now allowed from the decrees of 
the Courts of Requests ; and, consider- 
ing that Cantonment Joint Magistrates 
were required to pass the same exami- 
nation as Junior Civilians, and as it 
might be presumed that they would 
always be chosen for their general fitness 
for the duties which would be entrust- 
ed to them, he thought that wc might 
anticipate that their decisions would be 
at least as good as those of the Native 
Military Courts of Requests ; while he 
had no doubt that they would generally 
give much greater satisfaction. Under 
these circumstances, and looking to the 
limited amount of the Civil jurisdiction 
which it was proposed to give to the Offi- 
cers in question, it did not appear to him 
to be necessary to render their decisions 
open to appeal. As regarded Madras and 
Bombay, in which Presidencies, as al- 
ready noticed, the Superintendents of 
Military Bazaars had authority to hear 
Civil cases of^mall amount, the Bill 
would in no way aifect the laws under 
which that jurisdiction was exercised 
Unless the Governors in Council of those 
Presidencies should think proper to 

♦ Mr. llotington 


extend its provisions to them, which, as 
the amount of Civil jurisdiction exercised 
by the Superintendents of Military Ba- 
zaars in Madras and Bombay was ex- 
ceedingly small, extending at Madras to 
only twenty, And at Bombay to only 
thirty Rupees, they might find it con- 
venient to do. 

These were the principal provisions of 
those Sections of the Bill which related 
to the Civil jurisdiction to be exercised 
by Cantonment Joint Magistrates in cer- 
tain cases. It remained for him to notice 
the part which provided that these Offi- 
cers might also be appointed Registers of 
Deeds within the limits of their Respect- 
ive jurisdictions ; and on this portion 
of the Bill, it would not be necessary for 
him to occupy much of the time of the 
Council — on which, he feared, he had 
already trespassed too largely. 

From papers which he had also re- 
ceived from the Clerk of the Council, he 
found that in the year 1845, the Officer 
commanding the Hyderabad Subsidiary 
Force brought to the notice of the 
Madras Government that a fraudulent 
practice had become prevalent at Se- 
cunderabad of executing fictitious mort- 
gages for the purpose of evading the 
awards passed by Courts of Requests 
under Act XI of 1841, and he recom- 
mended tli at a law should be passed 
declaring that no Deed of Mortgage 
executed by native merchants or others, 
being British subjects, should be valid 
unless registered at or shortly after the 
date of execution in the office of the 
Superintendent of Police. Subsequently, 
in March 1850, Sir Charles Napier 
recommended a proposition made by Sir 
George Parker, Cantonment Joint-Ma- 
gistrate at Meerut, and concurred in by 
the Advocate General of the Army and 
the Superintendent of Cautomnent 
Police, for a similar law in respect of 
deeds of sale of houses within Canton- 
ment Bazaars, the registry to be made 
in the office of the Cantonment Joint 
Magistrate. The matter having been 
referred to the Legislative Council, the 
Judge Advocate Generals of Bengal, 
Madras, and Bombay were called upon 
to furnish a draft of rules for registering 
the sale of houses within Military Can- 
tonments, such as, in their opinion, 
should be embodied in a legislative Act, 
shewing how and where and with what 
fees and formalities registration should 
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be made, wlmt power of investigation 
.should he adopted by registering Officers, 
and what should be the penalties for 
non -registration. Draft rules were framed 
in accordance with these instructions by 
each of the Judge Advocate Generals of 
the three Presidencies, which were re- 
ferred to the Legislative Council to be 
taken into consideration with the amend- 
ed general Law of Registration then 
before the Council, since which no fur- 
ther steps had been taken in the matter. 
He believed, however, that at no distant 
date a new Law of Registration applica- 
ble to all India would be proposed to 
the Council, probably by the Honorable 
Member on his right (Mr. Forbes) ; but 
this was no reason why, in the meantime, 
the proposition made so long ago for 
constituting Cantonment Joint Magis- 
trates Registers of Deeds within the 
limits of the Cantonments to which they 
stood appointed, should not be carried 
into effect ; and as it was now proposed 
to give these officers Civil jurisdiction 
in certain cases, it seemed desirable that 
the opportunity should be taken of ex- 
tending their powers to the registration 
of Deeds also within the same limits. 
From the position which they occupied, 
and from the knowledge which they 
must possess of the people residing in 
the Cantonments subject to their juris- 
diction, it might, he thought, fairly be 
assumed that Cantonment Joint Magis- 
trates were better qualified for the office 
of Register of Deeds within the Can- 
tonments than the Native Judges living 
outside, by whom the appointment was 
generally held ; and he anticipated that 
by appointing them to this post, much 
fraudaud chicanery would he prevent- 
ed. He did not consider it necessary 
that any special rules should be laid 
down at this time for the guidance 
of the Cantonment Joint AJ agist rates 
in the discharge of their duties as 
Registers of Deeds, particularly as it 
was probable, as already mentioned, 
that a general law would soon be intro- 
duced which would apply to all offices of 
Register of Deeds, by whomsoever held ; 
and all that the Bill prepared by him 
proposed, was to give the Governor Ge- 
neral in Council and the local Govern- 
ment of any Presidency or place, power 
to appoint any Military Joint Msgis- 
trate Register of Deeds within the limits 
of the Cantonments or Military station 
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to which his jurisdiction extended, and 
to declare that, when such appointment 
was made, all rules now in force applicable 
to Registers of Deeds, should be applica- 
ble to the Military Joint Magistrate so , 
appointed, and to the Deeds registered 
by him, or brought to him for registry. 
With these observations, he begged to 
move that the Bill be read a first time. 

The Bill was read a first time. 

STAMPS (BENGAL PRESIDENCY). 

The CLERIC presented to the Coun« 
cil a Petition from Rammohun Banner- 
jee and Guddadhur Bannerjee, Zemin- 
dars of West Burdwan, praying tlmfc 
the Council may extnwptfrom the opera- 
tion of the Bill to amend Regulation 
X. 1829 of the Bengal Code,” cases in- 
stituted .and pending in any of the 
Courts at the time of its passing. 

Mu. CURRIE moved that the Peti- 
tion be referred to the Select Com- 
mittee on the Bill. * 

Agreed to. 

POLTCE OP THE PORTS OF THE PRE- 
SIDENCY TOWNS. 

Mr. FORBES moved that the Re- 
port of the Select Committee on the 
jurisdiction of the Commissioners of Po- 
lice and of the Police Force within the 
Ports of the Presidency Towns present- 
ed tli is day, be adopted. 

Agreed to. 

MADRAS MARINE POLICE. 

MR. FORBES moved that the Coun- 
cil resolve itself into a Committee on the 
Bill “ for the maintenance of a Police 
Force for the Port of Madras;*’ and 
that the Committee be instructed to 
consider the Bill in the amended form 
in which it had been recommended by 
the Select Committee to be passed. 

Agreed to. 

Section I provided that, to meet the 
expense of a Marine Police, the sum of 
three annas should be taken by the owner 
of every boat employed to convey cargo 
or goods to or from any ship or vessel 
in the Port of Madras, in addition to the 
hire payable under Ant IV of 1842. 

Mr. PEACOCK said, he did not pro- 
pose to move any amendment in this 
Section ; but he had an iimeudmeut to 
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ftove in Section II ; and if that, should bo 
carried, it might bo necessary to add 
some words to Section I. Section II pro- 
vided that “ no cargo or goods of any 
description shall be conveyed in any 
boat to or from any ship or vessel in 
the Port of Madras, unless accompani- 
ed by an Officer of Police.” He thought 
it quite right that every boat which was 
hired for the purpose of carrying cargo, 
should pay* the tax required by Section 
I ;.but it appeared to him objectionable 
that every boat carrying cargo should 
be accompanied by an Officer of Police, 
whether it was a private boat, or a boat 
engaged for hire, or whether the person 
or persons hiring it wished it to be ac- 
companied by an Officer of Police or not. 
lie could not see why he, f(>r instance, 
if he chose to put himself and his lug- 
gage on board a catamaran at Madras to 
go off to a ship, should be bound to 
take a Police Officer with him ; nor 
could he see why one or more merchants, 
if they employed a boat to convey car- 
go belonging to them, should be bound 
to send a Police Officer on board whe- 
ther they wished it or not. The object 
of this Pill was to prevent depredations 
being committed in the boats employ- 
ed in the conveyance of cargo in the 
Madras Roads ; and if a merchant de- 
sired to send liis own clerk or supercargo 
in charge of his goods, he saw no reason 
why he should not be permitted to do 
so, but should be bound to send a Police 
Officer instead. It appeared to him — 
and he bad mentioned it on the motion 
for the second reading — that the obliga- 
tion imposed by the Section to take a 
Police Officer in every case, might 
throw great impediment in the way of 
trade. Police Officers might not always 
be at hand to accompany boats, and the 
owner of the cargo might prefer to send 
his own clerk in charge to waiting for a 
Police Officer. 

He (Mr. Peacock) proposed, therefore, 
when Section II came under consider- 
ation, to move the addition to it of words 
which would enable the owner or owners 
of cargo employing a boat for the convey- 
ance of cargo, to dispense with the at- 
tendance of a Police Officer by giving a 
Consent in writing that the boat 
should not be accompanied by such an 
Officer.. If that amendment should be 
adopted, it might be necessary to insert 
Words in Section I to the effect that 
% Peacock 


whether a boat employed to convey car- 
go carried a Police Officer or not, the 
owner of the boat should he bound to 
receive and account for the tax pre- 
scribed by the Section. The Madras 
Government themselves did not press for 
the adoption of Section 11 in its present 
form. They said : — 

“ The present Bclieme, including the attach- 
ing of o Police Officer to each cargo boat, hua, 
it must bo observed, the full concurrence of 
the Merchants of Madras, by whom the fees 
are to be paid, and who may bo presumed to bo 
well acquainted with the loot} , ircnmstaiiecs 
uud requirements of the Port. If, however, it 
should, in the judgment of the Legislative 
Council, be deemed objectionable that the tak- 
ing a Police Officer in every cargo boat should 
bo rendered compulsory, it might bo made 
optional. It might be left to the discretion of 
the party shipping or landing goods to have 
n Police Officer in the boat or not, as he thought 
fit.’* 

He should move that the considera- 
tion of Section I should be postponed 
until the question as to Section II was 
determined. 

Agreed to. 

Section II being read by tlie Chair- 
man — 

Mr. PK ACOCK said, for the reasons 
he had just stated, he should move that 
the following words bo added to the 
Section : — 

“ unless the person by whom the boat shall 
l)o hired or employed to convey such cargo or 
goods, slmll consent in writing that the boat 
shall not be accompanied by un Officer of the 
Police Force ; or if such boat shall be hired or 
employed as aforesaid by several persons not 
jointly interested in such cargo or goods, unless 
all such persons shall give such consent in writ- 
ing bb aforesaid.” 

Mr. FORTIES said, when this Bill 
was introduced by his Honorable friend 
Mr. Eliott, the Honorable and learned 
mover of the amendment and the Honor- 
able Member for Bombay took the same 
exception to it which lmd just been so 
aldy put. The objections urged on that 
occasion had been communicated by 
Mr. Eliott to the Government of Mad- 
ras, and had been laid by the Govern- 
ment before the mercantile community 
of the place as represented by the Cham- 
ber of Commerce. That Body had con- 
sidered all the arguments which had 
been advanced in support of them, and 
they stated that, in their opinion, it was 
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(o the interest of the mercantile com- 
munity which they represented that no 
boat should convey cargo to or from 
any ship in the Port unless it was ac- 
companied by an Officer of the Police 
Force. British Merchants were not in 
the habit of pressing upon the Legisla- 
ture the enactment of a Law which, 
when passed, would operate injuriously 
against their interests by throwing ob- 
stacles in the way of business, and 
being a hindrance to trade, liut this 
was the course which the Honorable 
and learned mover of the amend- 
ment assumed the mercantile communi- 
ty of Madras to have taken in the 
present instance. It was to be observed 
that the entire expense of the proposed 
Marine Police Force was to be met by 
contributions from that community. 
No part of it whatever would be provid- 
ed by the Government. The whole 
would come from those whose property 
was to be guarded by the Force ; and it 
did appear to him that, when the mer- 
cantile community of the Port had 
proposed a particular guard for their 
goods, and had offered to pay for the 
maintenance of that guard out of their 
own pockets, it was somewhat hard to 
deny them the privilege which they 
sought. 

He had another objection to the 
amendment proposed. He thought that 
it was the duty of the Government to 
guard the property of every individual 
of the community, whether he desired 
it or not. We did not on shore find 
that any resident applied to have his 
house guarded by Policemen. Every 
man’s property or land was guarded by 
the Police whether he wished it or not ; 
and he (Mr. Forbes) was unable to see 
why the same principle should not 
be extended to property on the sea. 
Successful pilfering on boats might lead 
to petty larceny on shore; successful 
larceny on shore might lead to burglary ; 
and burglary might lead to dacoity and 
all the evils that usually attend that 
crime. In a moral point of view, therefore, 
it was the duty of the Government to put 
an end to the commencement of the 
minor evil, and so to prevent the greater 
evil from falling on the community. 

Moreover, it should be remembered 
that the circumstances of the Port of 
Madras were different from those of the 
Port of Calcutta. Here, a Captain or 


Merchant might employ any bind* of 
boat to convey him or his cargo to or 
from a ship; but at Madras, where 
there was always a heavy surf, it was 
only masoolah boats, which were man- 
ned by crews trained to the particular 
duty, that could be employed for the 
purpose. It was impossible for any 
Captain or Merchant to communicate 
with the shore or with his ship except 
by means of those boats. If, then, the 
Merchants of Madras must employ 
masoolah boats for the conveyance of 
cargo between the beach and the ship- 
ping, he could not see any reason to 
suppose, as the Honorable and learned 
Member did, that the Peons of a Force 
established for the express purpose of 
accompanying these boats, would not 
be found when they were wanted. If 
thirteen boatmen could be had to convey 
cargo iu a boat, one Peon could certainly 
be had to accompauy the boat. Besides, 
the Marine Force was not to be an in- 
dependent body acting without control, 
but it was to be under the superintend- 
ence of a European Officer, who would bo 
subject to the Commissioner of Police ; 
and there really was no more reason to 
suppose that a Marine Police so superin- 
tended, would be absent from their duty 
than that the Land Police would always 
be absent from theirs. 

The Honorable and learned Member 
said lie thought it quite right that owners 
of cargo carried in boats to or from ves- 
sels should pay the tax imposed by Sec- 
tion J, even though no Peons of the 
Marine Force were placed on board the 
boats to protect the cargo. But he 
(Mr. Forbes) thought that the owners 
might, in such cases, reasonably object 
to being charged with a tax which was 
to bo levied merely for remunerating 
the Government for maintaining a Force 
from which, under the circumstances sup* 
posed, they would derive no benefit. 

It was true that the Government of 
Madras said that “ if, in the judgment 
of the Legislative Council, it should be 
deemed objectionable that the taking a 
Police Officer in every cargo boat should 
be reudered compulsory, it might be 
made optional ;” but on the other hand, 
they expressly stated that 

“ the present scheme, including the attach- 
ing of a Police Officer to each cargo boat, has 
the hill concurrence of the Merohants of Mad- 
ras, by whom the to are to h© paid, and who 
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' may bo presumed to bo well acquainted with 
the local circumstances and requirements of 
the Port;” 

find it was obvious that, although the 
Government did not press the present 
scheme contrary to the wishes of the 
Council, they, together with the Mer- 
chants of Madras, having given full con- 
sideration to that scheme, which bad 
been before them since the year 1854, 
were of opinion that it was the one best 
adapted to the wishes and wants of the 
community. 

For these reasons, he should vote 
against the amendment, and in support 
of the Section as it stood. 

The CHAIRMAN said, he did not 
think he could rest his objection to the 
amendment on the high moral ground 
taken by the Honorable Member for Mad- 
ras ; because the same train of reasoning 
might lead each of us to walk arm in 
arm with a Policeman in order to prevent 
some possible pick-pocket from taking 
the first step on that “ facilis descensus 
Averin,” which might conduct him to 
the gallows. A far stronger argument, 
to his mind, against the amendment was 
that which the Honorable Member bad 
also urged jnamely, that after this question 
had been mooted here on the second read- 
ing of the Bill, it had been considered at 
Madras ; and that those who were to be 
subjected to the tax for the maintenance 
of a Marine Police Force there, and for the 
protection of whose interests that Force 
was designed, had expressed a strong 
preference of the Section as it now stood. 
He thought that, in matters of local 
legislation, it was always desirable to 
meet as far as possible the wishes of 
the class for whom the enactment was 
intended. The Sections in question, if 
examined, would, he thought, be found 
to apply only to boats employed in the 
conveyance of cargo or goods for the 
trade of the Port. They would hardly 
apply to a boat carrying a passenger 
with his baggage ; and if one could 
conceive any thing so unlikely to pre- 
sent itself as his Honorable and learned 
friend (Mr. Peacock), a Member of the 
Supreme Government of India, and his 
portmanteau on a catamaran, he (the 
Chairman) believed that he would not 
be within the purvieu of this Law. 

He thought, therefore, that it would 
|»e better to leave the Section as it 
stood ; though he .admitted that, tp his 
]\Jr. Forbes 


mind, there was nothing really objection- 
able in the proposed amendment. 

Mb. GRANT said, he saw no provi- 
sion in the Bill for the supply of these 
Peons. The effect of the Bill as it now 
stood would be that no masoolah boat 
could convey cargo without a Police 
Officer being on board. It should, there- 
fore, be obligatory on some one to supply 
Police Officers for the duty. 

Me. FORBES said, the calculation 
was that the Police Force would cost one 
thousand Rupees a month, and that, ac- 
cording to the present trade of the Port, 
three anna3 on each cargo boat would 
provide that sum. If the trade increased 
so that new Peons would be wanted, 
the aggregate sum collected would, of 
course, increase in the same proportion ; 
and there was, therefore, no reason to 
anticipate that the Force would be insuf- 
ficient. 

Me. GRANT said, the provision for 
funds for the maintenance of the Force 
was quite ample enough. He had no 
doubt of that ; but the point to which 
he would draw attention was that there 
was no provision making it the duty of 
any person to provide Police Officers for 
boats conveying cargo. He should sug- 
gest that a Clause be inserted requiring 
some Authority to provide a Police Offi- 
cer for every such boat. 

Mu. FORBES said, he could not 
have the slightest objection to the in- 
sertion of such a Clause. H o would im- 
pose the duty on the Commissioner of 
Police. 

Mu. CURRIE said, as a Member of 
the Select Committee to which this 
Bill had been referred, he wished merely 
to state that the point raised by the 
Honorable and learned mover of the 
amendment had been considered by the 
Select Committee, and that, for the 
reasons suggested by the Honorable and 
learned Chief J ustice, they had come to 
the conclusion that it would be better 
to leave the Section as it stood. They 
thought that the merchants of Madras 
were quite able to determine what was 
best for their own interests and conve- 
nience ; and, as that body had determin- 
ed, after lull consideration of the argu- 
ments urged by the Honorable and 
learned Member on the motion for the 
second reading, that it would not be ex- 
pedient to make the taking of Police 
Officers, on board cargo boats optional 
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with the owners of cargoes, they had 
made no alteration in the Section. 

Thfc Honorable and learned Member 
proposed that when a boat conveying 
cargo was not to be accompanied by a 
Police Officer, the person or persons hir- 
ing it must consent in writing that it 
should not be so accompanied. Hut it 
did not appear to whom the written 
consent was to be delivered. He (Mr. 
Currie) should think that the formality 
of each person giving a consent in writ- 
ing would be at least as troublesome a 
matter as placing a Peon on board. 

Mu. HA KINGTON said, he dicl not 
understand the amendment to go to the 
length of refusing any boon or privilege 
that was asked or was necessary. On 
the contrary, the Honorable and learned 
Member agreed to give all the money 
that was required for the maintenance of 
a Marine Police at Madras, but would 
only make it optional with merchants to 
send Police Officers in charge of their car- 
goes or not. So long as they paid the fee 
required by Section I, he (Mr. H alding- 
ton) could not see why they should not 
have this option. 

Mr. PEACOCK said, he would offer 
but a very few words in reply to what 
had been urged against his amendment. 

If be were quite sure that Police 
Officers would always be ready on the 
beach to accompany boats for the pro- 
tection of cargo, he should have no ob- 
jection to the Section as it stood ; but 
they might not always be at hand, and 
a merchant might much rather send off 
his cargo in charge of a supercargo of 
his own, than be subjected to the delay 
of waiting until a Police Officer arrived. 

Besides this, the Section applied, not 
only to cargo, but to " goods of any 
description,” and not only to cargo 
boats, but he believed to the classes of 
boats which were mentioned in Act IY 
of 1842 ; for Section I referred to that 
Act. There was a distinction made in 
the Act of 1842 between private boats 
and cargo boats. 

The Honorable Mover of the Bill 
had said that the Council, if it adopted j 
the amendment, would be denying the 
Chamber of Commerce their request; 
but he (Mr. Peacock) did not know 
that the Chamber of Commerce could 
bind every one in Madras. The Section 
did not say that no merchant or no 
Member of the Chamber of Commerce ; 
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should send cargo in a boat except 
under the charge of a Police Officer, 
but that no person whatever, whether he 
resided within or without the Presi- 
dency, should send goods of any descrip- 
tion except under such charge. Was 
it that these Police Officers were to prevent 
goods from being taken out of the boats, 
— or that they were to prevent goods from 
other boats being transferred to them ? 
If they were to prevent goods from 
being taken out of the boats, he con- 
ceived that a merchant had a right to 
commit his property to the guardian- 
ship of his own clerk or supercargo, if 
he wished it. What he (Mr. Peacock) 
objected to was, the making it impera- 
tive on persons to take a Police Officer 
in every case. Why should not a mer- 
chant have the option of keeping his 
own boat to land or ship his own cargo 
under the care of his own clerk or super- 
cargo ? The Honorable Member had 
not said that this provision was intend- 
ed for the purpose of preventing stolen 
goods being received into the boats. He 
had said that every man’s property on 
land was guarded by the Police whether 
he wished it or not, and that ho was un- 
able to see why the same principle 
should not be extended to property on 
the sea ; but every man was not bound 
to have a Police Officer in his 
house for the purpose of seeing that 
stolen goods were nob taken into 
it. If the Chamber of Commerce 
at Madras chose to say that no 
goods belonging to any Member of 
the Chamber should be carried in 
boats except in the charge of a 
Police Officer, he should have no 
objection to make ; but he did object to 
their saying that goods belonging to 
every person whatever should be subject 
to the same prohibition. The Honorable 
Member had said that if thirteen boat- 
men could be had to convey cargo in a 
boat, one Peon could certainly be had 
to accompany the boat. But boatmen 
must always be on the beach to obtain 
hire, whereas it would not be the inter- 
est of the Police Peons to be always 
there, since they would get their wages 
whether they were present or not. If 
a merchant should sustain damage in 
consequence of a delay in obtaining a 
Peon to go with his cargo, would the 
Chamber of Commerce indemnify him P 
He believed that the Chamber of Com- 
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meroe did not include the whole of the 
mercantile community of Madras ; and 
lie thought that the Council ought to 
bo careful not to pass this Bill as it 
stood, merely because the Chamber ap- 
proved of it, if it considered that it 
would be a hindrance to the trade of 
the Port. 

Mb. FORBES said, the Honorable 
and learned Member had remarked that, 
while it would be the pecuniary interest 
of the boatmen aways to be at hand, it 
would not be the interest of the peons 
to be always on the beach, and that, 
therefore, they might not be at hand 
when they were wanted ; and he had 
laid some stress on this point. But it 
appeared to him that it would be just 
as much the interest of the Peons to be 
always on the beach as it would be that 
of the boatmen ; for they would be paid 
for performing a certain duty ; and if 
they did not perform that duty, they 
would of course lose their situations. 

Mb. LlGEYT asked if the words 
tl goods of any description’ * included 
passengers’ baggage ? If they did, the 
Section would be most vexatious. There 
could be no doubt that the Bill was 
designed only for the protection of mer- 
cantile cargo. That being its object, 
it was extremely probable that there 
would be great hesitation on the part of 
the Police Authorities in giving a man 
who was going off to a ship, a Peon to 
see that liis great coat and portmanteau 
were not stolen ; and yet, under this 
Section as it stood, no owner of a boat 
would carry him to the ship without 
a Peon. The point had escaped him 
and his colleagues in Select Committee ; 
but he thought that some words ought 
to be introduced into the Section stat- 
ing that “ goods of any description” 
did not include light baggage. 

He had the same objections to the 
Section itself as the Honorable and 
learned Member opposite (Mr. Pea- 
cock), and had stated them on the mo- 
tion for the secoud reading ; but they 
had been received at Madras in a spirit 
so different from that in which he had 
brought them forward, that he had not 
thought it necessary to follow them up 
in Select Committee. To his mind, 
none of those objections had been re- 
moved ; and he still thought that the 
Bill> if passed as it stood, would be 
found to be very cumbrous, and in fact 
Mg. Peacock 


inoperative. As, however, the mercan- 
tile community of Madras appeared to 
wish to have it so, and as thejfcwould 
pay all expenses, it was their own affair. 
But the question whether the Section 
extended to passengers’ baggage or not, 
affected the public convenience. He did 
not suppose that the Chamber of Com- 
merce at Madras contemplated that a 
Police Officer should accompany a boat 
to protect a gentleman’s umbrella and 
portmanteau ; and he should suggest 
that light baggage be expressly exclud- 
ed from the operation of the Section. 

Me. FORBES said, he was quite 
willing to admit the objection taken by 
the Honorable Member for Bombay. 
It was very undesirable that mere pas- 
sengers’ baggage should be held to be 
I subject to the provisions of the Bill ; 
and if, when Section IX, which exempt- 
ed boats conveying mails from its oper- 
ation, came to be proposed, lie would 
move that such baggago be included in 
it, lie (Mr. Forbes) would be prepared 
to agree to the amendment. 

With regard to the remark of the 
Honorable and learned Member on his 
left (Mr. Peacock) that the Chamber 
of Commerce at Madras did not repre- 
sent every body, he would observe 
that this question had not originated 
with the Chamber, but was first brought 
to notice in a presentment from a 
Grand Jury in 1846, and a Grand Jury 
was selected, not from the mercantile 
body exclusively, but from all sections 
of the community. 

Mb. PEACOCK said, the words used 
were “ cargo or goods of any descrip- 
tion,” and it was quite clear that tho 
Section as it stood included every tiling, 
— a gentleman’s umbrella and portman- 
teau, just as much as mercantile cargo. 

As to the value of the protection 
which the Section proposed to give 
to goods, it appeared from one of tho 
printed papers annexed to the Bill that 
the Chamber of Commerce themselves 
had no great confidence in the Peons 
who were to be employed ; for the Chair- 
man suggested that “ a European Con- 
stable should always be on duty in work- 
ing hours on the top of the Master At- 
tendant’s Office, provided with a power- 
ful telescope to watch both boatmen and 
Peons!” Now, if the Peons on board 
required watching with ^powerful teles- 
cope from the shore, it was clear that 
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much confidence could not be placed in 
them. 

Th» CHAIRMAN said, he would 
put it to the Honorable Member for 
Madras whether it might not be better 
to meet the wishes of the Honorable 
and learned Member, and to consent to 
the amendment. The feeling at Madras, 
no doubt, was that it was expedient that 
Peons should accompany all boats car- 
rying cargo to or from vessels in the 
Port. The amendment, however, would 
not force any one to send his boat un- 
accompanied by a Peon ; and there 
might be cases not contemplated, in 
which Peons might not be at hand, and 
in which it would be for the interest of 
the parties employing the boat, to exer- 
cise the option which the amendment 
would give them. 

He himself did not believe that such 
cases, or even the difficulties regarding 
passengers’ luggage which had been 
suggested, were very likely to arise. The 
Council was not dealing with an ordi- 
nary Port, in which there was an unli- 
mited supply of boats. Nature had 
taken the matter into her own hands. 
There was but one class of boats which 
could be employed in the conveyance of 
goods across the surf. The number of 
them, he believed, was not so great but 
that, when this Act came into operation, 
each of them would easily have a Peon 
attached to it. 

As to catamarans, he had never seen 
any person except a naked savage in 
one ; and lie was certain that no one 
would think of taking on board of such 
craft goods of whatever description. 

Mil. FORBES said, the amendment 
would give rise to the very evil which 
it was the object of the Honorable and 
learned Member who had moved it to 
guard against. If it were obligatory 
on the owner of every boat carrying 
cargo to take a Peon on board, Peons 
would always be ready on the beach to 
be taken ; but if it were left to the op- 
tion of owners of such boats to take 
Peons or not, the Peons, not beingalways 
wanted, would not always be at baud. 

With respect to catamarans, the 
Honorable and learned Mover of the 
amendment was doubtless aware that a 
catamaran never went over the surf, but 
through it ; and that, therefore, there 
was very little likelihood of any man put- 
ting either himself or his goods on 
board of one ! 
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Mb. QRANT moved that the words 
“ or goods of any description*' be omit- 
ted from the Section. That would 
leave the Act applicable only to cargo 
which was really the intention of the 
Chamber of Commerce and the Govern- 
ment of Madras. 

The CH AIRMAN said, he had, from 
the first, had a very clear opinion that if 
this Section was passed as the Honorable 
Member for Madras wished it, it would 
be necessary to introduce a new Section 
such as. that which had been suggested 
by the Honorable Member on his right 
(Mr. Grant), to throw on the Commis- 
sioner of Police the'dutyof providing 
Peons for the boats ; because if it 
were made compulsory on owners of 
boats to take Peons, and it should not 
be obligatory on the Commissioner of 
Police to provide Peons, it would be 
possible for that Officer, in the arbitrary 
exercise of his discretion, to prevent any 
particular owner of cargo boats from 
employing them profitably. 

Mr. PEACOCK said, the amendment 
proposed by the Honorable Member 
on his left (Mr. Grant) would require 
consideration with reference to Section 
I. If 44 goods" were not to be taxed, 
the question would arise whether the 
property to be carried was 44 cargo” or 
44 goods ?*' 

Mu. GRANT said, he doubted whe- 
ther there would be any difficulty on that 
point, because 44 cargo" always passed 
through the Custom House. 

Mr. CURRIE said, it would be safer 
to leave the words in the Section as 
they stood, and specially to exempt bag- 
gage of passengers in Section IX. That 
would be much more to the convenience 
of the public than the course which the 
Honorable and learned Member propos- 
ed ; because if the Section were passed in 
the form in which be desired to amend 
it, every Passenger with a portman- 
teau who did not wish to take a Peon 
would have to go through the form of 
giving his consent iu writing. 

Mr. GRANT, with the leave of tho 
Council, withdrew his amendment. 

Mb. PEACOCK'S amendment was 
then put. The Council divided : — 

4y«» 4. Noes, 5. 

Mr. Harington, Mr. Forbes. 

Mr. Peacock. Mr. Currie. 

Mr. Ricketts. Mr. LeGeyt. 

Sir James Outram. Mr. Grant. 

The Chairman. 
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Mn. GRANT then moved that the fol- 
lowing words be added to tin* Section : — 
“ and it shall he the duty of the Commis- 
sioner of Police to provide every such 
boat with an Officer of the Police Force 
for this purpose.” 

The motion was carried, and the Sec- 
tion then passed 

The postponed Section 1 was then 
put and agreed to. 

Sections 111 to VIII were passed as 
they stood. 

Section IX provided as follows : — 

“None of the foregoing provisions of this 
Act shall bo taken or deemed io extend or apply 
to any boat which shall comcy Mails to or 
from uny ship or vessel in the Madras Hoads.” 

Mil LhGEYT moved that the word 
“ only” he inserted alter the word “ con- 
vey” in the fourth line of the Section. 

Agreed to. 

Mu. LkGEYT moved that the word 
“only” after the word “mails” in the 
tiftli line of the Section be left out, and 
that the woids “or the baggage or 
private property of a passenger accom- 
panied by such passenger or some other 
person in charge thereof” be substitut- 
ed for it. 

The question that the word proposed 
to be left out be leit out, was put and 
agreed to. 

The question that the words propos- 
ed to be substituted be substituted, 
being proposed : — 

Mu. FORBES moved by way of 
amendment that the words “ or private 
property” be left out of the question. 
Those terms, he said, had a very large 
acceptation, and might be taken to in- 
clude a carnage, for instance, which 
could hardly be said to be baggage. 

After some discussion, the amendment 
was by leave withdrawn. 

Mil. GRANT moved by way of 
amendment that the words “ or passen- 
gers with their baggage” be substituted 
for the words proposed to be substituted. 

The motion was agreed to, and the 
Section as amended then carried. 

Mu. FORBES said, at the last Meet- 
ing of the Council, he had obtained the 
nomination of a Select Committee to 
consider whether any amendment was 
necessary in Act XI II of 1856, in con- 
sequence of a doubt having arisen whe- 
ther the authority of the ConnnUsion- 
ers of Police and the Police Forces of 


Calcutta, Madras, and Bombay extended 
under that Act to the Potts of those 
Presidencies respectively. The Report 
of that Select Committee he had pre- 
sented this day. The Committee stated 
that they did not consider any amend- 
ment in the Act necessary, but that 
they were of opinion that the peculiar 
ciicu instances of Madras required that 
some Section should he inserted in this 
Bill to give the Police of that town tlio 
same authority within the limits of the 
Port which they already had within the 
limits of the town, in accordance with 
the recommendation of the Committee, 
he should move that the following new 
Section be inserted after Section IX: — 

11 From and after tlio parsing of this Act, it 
shall be lawful for (lie Commissioner of Police 
and the Members of the Police Force at Mad- 
ras to exercise within the limits of the Port of 
Madras, as defined under the provisions of Act 
XXII of 1853, uli powers given to them re- 
spectively by Act XIII of 1856 ; and all pro- 
visions of the lust mentioned Act applicable 
to tlio said Commissioner and Police Forco at 
Madras, shall apply to them respectively in 
the execution of the powers hereby given.* * 

Mr. PEACOCK said, he did not think 
that the words “ all powers given to 
them respectively by Act XIII of 1850” 
would be quite sufficient. Act XIII of 
1850 gave the Magistrate jurisdiction to 
try cases of larceny uuder fifty Rupees. 
If a man stole property above the value of 
fifty Rupees, the Magistrate could not try 
him. But it appeared to him (Mr. Pea- 
cock) that, under this Bill, Police Officers 
ought to have the power of apprehend- 
ing persons who stole goods in transit 
even though the value should exceed 
fifty Rupees. He should, therefore, move, 
as an amendment, that the words “or 
which may be lawfully exercised by con- 
stables within the local limits of tlio 
jurisdiction of the Supreme Court” bo 
inserted after the words and figures 
“Act XIII of 1856.” 

The amendment was agreed to, and the 
Section then passed. 

Section X, the Preamble, and the Ti- 
tle were passed as they stood. 

The Council having resumed its sit- 
ting, tlio Bill was reported. 

INSTITUTION OF SUIT 5 AND AP- 
PEALS. — (N. W. PROVINCES.) 

Mb. HARINGTON moved that the 
Council lcsolvc itself into a Committee 
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on the Bill “for the relief of persons 
who, in consequence of the recent dis- 
turbances, may have been prevented 
from instituting or prosecuting suits or 
appeals in the Courts of the North- 
Western Provinces within the period 
allowed by law and that the Commit- 
tee be instructed to consider the Bill in 
the amended form in which it had been 
recommended by the Select Committee 
to be passed. 

: Agreed to. 

The Bill passed through Committee 
without amendment. 

Tho Council having resumed its sit- 
ting, the Bill was reported. 

ADJOURNMENT. 

Mr. GllANT moved that the Coun- 
cil adjourn till Wednesday next, the 
21st instant, at 10 O’Clock, to enable 
him to introduce a Bill to extend Act 
IV of 1858 (for providing for the 
exercise of certain powers by the Go- 
vernor General during his absence from 
the Council of India.) 

Agreed to. 


Wednesday , July 21, 1858. 
Present : 

The Hon'blc the Chief Justice, Vice-President, 
in the Chair. 

lion. J. P. Grant, E. Currie, Esq. 

Hon. Major Gen. Sir lion. Sir A. W. Duller, 
J. Outrarn, 11. D. Harington, Esq. 

ITon. II. Ricketts, and 

Hon. B. Peacock, H. Forbes, Esq. 

P. W. LeGeyt, Esq. 

ABSENCE OF GOVERNOR GENERAL. 

The VICE PRESIDENT read the 
following Message from the President 
in Council to the Legislative Council : — 

“ MESSAGE No. 148. 

“ The President iu Council informs 
tho Legislative Couucil that the Gover- 
nor General has represented that it is 
expedient that he should be enabled to 
prolong his absence from the Presidency 
.for a further period of six months. 

“ By order of the Honorable the Pre- 
sident in Council. 

“ CECIL BEADON, 

“ See*, to the Govt . of India. 

" Poet William, 1 
“ July nth, ms." j 

VOL. IV.— PART VII. 


Mr. GRANT said, in pursuance of 
the notice which he Itad given at the 
last Meeting of the Council, he now 
moved the first reading of a Bill to oon» 
tinue in force for a further period of six 
months Act IV of 1858, for providing 
for the exercise of certain powers by the 
Governor-General during his absence 
from the Counoil of India. When 
these Acts were first introduced into 
the system of Indian Government, the 
practice was not to limit their duration 
to a fixed time, but to make them cease 
on the return of the Governor General 
to tho Presidency, whenever that should 
be. But in the administration of Lord 
Dalhousie, it was thought by that No- 
bleman right that, as such Acts provided 
for an abnormal state of affairs, and were 
in their nature temporary, they should 
bear that appearance on the face of them ; 
and accordingly, they had since been 
passed only for a certain fixed period, 
it being always in the power of the Le- 
gislative Council to prolong them if tlie 
circumstances in which they originated 
continued to be tho same. When Act 
IV of 1858 was passed, the same course 
was followed ; and though the operation 
of the Law was limited to the short 
time of six mouths, he thought he 
might say that this was done rather on 
the possibility that events might so fall 
out that the country might be restored 
to its usual state of tranquillity in the 
course of that time, than iu the expect- 
ation that this would be tho case. That 
this had not been the case was mani- 
fest. Progress, and great progress had 
been made ; but every Honorable Mem- 
ber was aware that the work bad not 
yet been completed. He did not, of 
course, speak of the work of reorgani- 
zation and reconstruction. That most 
arduous fluty, which the Government 
had still before it, required deliberation 
and consultation. He did not speak in 
consequence of that work not having 
been yet done ; but he spoko of the 
prompt daily action rendered necessary 
l>y the occurrence of daily events in the 
North-Western Provinces. One point 
which alone required the continued 
presence of Supremo Authority in the 
Upp&r Provinces, Honorable Members 
must be well aware of. In the Province 
of Oude, much remaiued to be done. 

It must be manifest to every body that 
for Military operations to be renewed 
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in Oude, the commencement of the 
dry season was all that was awaited. 
These operations, he hoped, would, in 
one sense, be very different from those 
which occurred last year. He hoped 
that we had seon the last of our great 
and bloody struggles in the field. But 
a great Military demonstration was 
very obviously necessary in Oude — a 
demonstration which would have pro- 
bably as much a political as a military 
character. For that, and for many 
other reasons, it was quite as requisite 
still that the Head of tho Supremo 
Government should be on the spot, 
vested with the powers of the Governor 
General in Council which Act IV of 
1858 had given him temporarily, as it 
was when that Act was passed ; and it 
was necessary therefore for the Council, 
unless it wished to go backwards, to 
extend the operation of the Act. 

With these observations, ho moved 
the first reading of the Bill. It was 
very short, as also was tho Statement 
of Objects and Reasons which he had 
annexed to it ; and he suggested that 
both might be read in full by the Clerk 
at the table. 

The Statement of Objects and Rea- 
sons and the Bill were read by the 
Clerk. 

Mb. GRANT mpved that the Stand- 
ing Orders be suspended, in order that 
he might carry the Bill through its re- 
maining stages forthwith. 

Sib JAMES OUTRAM seconded 
the Motion, which was then carried. 

Mb. GRANT moved that the Bill 
be now read a second time. 

The Motion was carried, and the Bill 
read a second time. 

Mb. GRANT moved that the Coun- 
cil resolve itself into a Committee on 
the Bill. 

Agreed to. 

The Bill passed through Committee 
without amendment, and was reported. 

Mb. GRANT moved that the Bill be 
now read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

Mr. RICKETTS was requested to 
take the Bill to the President in Coun- 
cil, in order that it may be transmitted 
to the Governor General for his assent. 

The Council adjourned. 


Saturday , July 24, 1858. 
Pbesent ; 

The Hon’ble the Chief Justice, Vice-President, 
in tiie Chair. 

Hon. Major Genl. Sir E. Currie, Esq., 

Jas. Outram, Hou. Sir A. W . Buller, 
Hon. H. Ricketts, H. B. Haring ton, Esq., 
lion. B. Peacock, and 

P. W. LeGeyt, Esq., H. Forbes, Esq. 

PROCEEDINGS IN LUNACY IN THE 
SUPREME COURTS. 

Mb. CURRIE presented the Report 
of the Select Committee on the Bill 
“ to regulate proceedings in Lunacy in 
Her Majesty’s Courts of Judicature.” 

INSOLVENT DEBTORS (MOFUSSIL). 

Mb. LisGEYT presented the Report 
of the Select Committee on the subject 
of a Law for the relief of Insolvent 
Debtors in the Mofussil. 

MADRAS MARINE POLICE. 

Mb. FORBES moved that the Bill 
“ for the maintenance of a Police Force 
for the Port of Madras” be read a third 
time and passed. 

The Motion was carried, and the Bill 
read a third time. 

INSTITUTION OF SUITS AND APPEALS 

(NORTH- WESTERN PROVINCES). 

Mn. HARINGTON moved that 
the Bill u for the relief of persons who, 
in consequence of the recent disturb- 
ances, may have been prevented from 
instituting or prosecuting suits or ap- 
peals in the Courts of the North- 
Western Provinces within the period 
allowed by Law” be read a third time 
and passed. 

Tho Motion was carried, and the Bill 
read a third time. 

ESTATE OF THE LATE NABOB OF THE 
CARNATIC. 

Mr. PEACOCK moved that the 
Council resolve itself into a Commit- 
tee on the Bill “ to provide for the ad- 
ministration of the estate and for the 
payment of the debts of the late Nabob 
of the Carnatic;” and that the Com- 
mittee be instructed to consider the 
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Bill in the amended form in which the 
Select Committee had recommended it 
to be passed. 

Agreed to. 

The Bill passed through Committee 
without amendment, and was reported. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb. CURRIE moved that the Coun- 
cil resolve itself into a Committee 
on the Bill “ to make further provision 
for the settlement of land gained by 
Alluvion in the Presidency of Port Wil- 
liam in Bengal and that the Commit- 
tee be instructed to consider the Bill 
in the amended form in which the Se» 
lect Committee had recommended it to 
be passed. 

Agreed to. 

Section 1 provided as follows : — 

“ When land is added by alluvial accession 
to an estate paying Revenue to Government, 
if it be so agreed on between the Revenue 
Authorities and the proprietor or proprietors, 
the Revenue assessed upon the alluvial laud 
may be added to the jumina of the original 
estate; and in such case a new engagement 
shall be executed for the payment of the 
aggregate amount, and that amount shall be 
substituted in the Collector’s rent-roll for the 
former jumma of the original estate. If the 
proprietor or proprietors object to such an 
arrangement, or if tho Revenue Authorities 
are of opinion that a settlement of the alluvial 
land cannot properly be mado for the same 
term as tho existing settlement, of the original 
estate, the alluvial land shall be assessed and 
settled as a separate estate with a separate 
jumma, and shall thenceforward bo regarded 
and treated as in all respects separate from, 
and independent of, the original estate.” 

Mr. PEACOCK said, when this Bill 
was before the Council on the motion 
for the second reading, he took the op- 
portunity of mentioning that he should 
not consider himself bound to the prin- 
ciple upon which it was prepared. It 
appeared to him that Section 1 altered 
the rights of private persons as they at 
present existed. By Regulation XI. 
1825, Section IV, Clause 1, it was en- 
acted as follows : — 

• “When land may be gained by gradual 
accession, whether from the recess of a river 
or of the sea, it shall be considered an incre- 
ment to the tenure of the person to whose 
land or estate it is thus annexed, whether such 
land or estate be held immediately from Go- 
vernment by a zemindar or other superior 


landholder, or as a subordinate tenure by any 
description of under-tenant whatever. 1 * 

Regulation II. 1819 enacted that 
land gained by alluvion should be liable 
to assessment. Regulation XI. 1825 
declared, for the first time, what were 
to be the rights of claimants to land 
gained by alluvion. It was merely a 
declaratory Act. Prior to its being 
passed, the Sudder Court had decided 
that all alluvion became a part of, and 
an increment to, the estate to which it 
accrued. Now if alluvion became a 
part of, and an increment to, the~ estate 
to which it accrued, he apprehended 
that the owner of the original estate 
had the same rights and interests in 
it as ho had in the original estate. 
This Regulation declared that the in- 
crement “ shall not entitle the person 
in possession of the estate or tenure to 
which the land may be annexed, to a 
right of property or permanent interest 
therein beyond that possessed by him 
in the estate or tenure to which the 
laud may be annexed,” and it reserved 
the rights of all under-tenants. When 
the Regulation said that the owner of 
the original estate was to have no right 
of property or permanent interest in 
the alluvion beyond that possessed by 
him in the original estate, it evidently 
implied that he was to have a right of 
property and an interest in it to that 
extent. As he (Mr. Peacock) under- 
stood the matter, the Courts had 
decided that, when an alluvion took 
place, it became a part of the original 
estate. Becoming a part of the original 
estate, the Regulation provided that it 
should be assessed with Government 
Revenue ; and the question was — how 
was it to be assessed ? In 1833, the 
Board of Revenue, by a Circular Order, 
declared : 

“ That all proprietors lxave a right to ad- 
mission to terms of permanent engngement 
whenever they may think fit to demand it, 
unless indeed the alluvion has been let out in 
farm for a specified term, in consequence of 
their recusance.” 

In 1838, the Board issued another 
Circular Order, in which they said : — 

“ If the zemindar agrees to the terms of 
settlement, the jumma of the chur shall be 
added to, and included in, tho # original tdhood , 
and the parent estate with its increment .shall 
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be considered a single mehal, charged with the 
aggregate increased jumma. But on the other 
hand, should the zemindar either refuse to 
accede to tlio terms of the settlement, or object 
to include it in his tdhood % the land is to bo 
let in farm for a period not exceeding ten years, 
the proprietor receiving malikana at the usual 
rate. Should, however, the parent estate be 
brought to sale for arrear of Revenue, the 
right of property in the churs will necessarily 
pass to the auction-purchaser.” 

By the terms of that Circular Order, 
the proprietor of an estate, if the estate 
was permanently settled, was entitled to 
have the alluvion, which became an in- 
crement to his estate, settled as a per- 
manent tenure also. Ho had a right to 
have a fair assessment put upon the 
alluvion, to have the amount of that 
assessment added to the jumma of the 
original estate, and to hold both lands 
as one estate, charged with one consoli- 
dated jumma. But in 1841, the Board 
of Revenue issued another Circular 
Order, by which it was declared : — 

“ 1st.— That the Commissioner of Revenue 
shall bo the party to determine whether the 
settlement of a chur shall be permanent or 
temporary. 2ndly. — That if the party entitled 
to settlement object to the consolidation of the 
jumma of the chur with that of the parent 
estate, the increment shall be settled as a dis- 
tinct mehal, and bo hericoforth held separately 
liable to the jumma assessed upon it.” 

By this Circular Order, the owner of 
a permanently settled estate to which 
alluvion had become annexed was en- 
titled to have the alluvion settled as 
part of the original estate, and on a per- 
manent footing, only in the event of the 
Commissioner of Revenue consenting to 
such a settlement. On the other hand, 
if the proprietor of the original estate 
objected to take tho alluvion as part of 
that estate, the alluvion would be set- 
tled as a separate tenure, and would be 
separately liable for its own jumma. In 
1857, the Board of Revenuo applied to 
the Government of Bengal to rescind 
the Circular Order of 184 1, and suggest- 
ed that the proper mode of settling 
alluvial lands was that laid down in the 
Circular Order of 1838, to which, ac- 
cordingly, they proposed that the Re- 
venue Authorities should be permitted 
to fevert. This Bill had been intro- 
duced in consequence of that recommen- 
dation, and of a decision passed by the 
jSudder Court. The Council would re- 
qpUect that, m originally drawn, it ap- 

j£ fr. Peacock 


peered in a very different form. It was 
opposed on the motion for the second 
reading, and was referred to a Select 
Committee with instructions to submit 
a preliminary Report suggesting any 
alterations in it which they might deem 
expedient previously to its publication, 

1 The Committee recommended certain 
alterations, but left the Bill very much 
as before with regard to the rights of 
under-tenants in alluvial lands. The 
Bill had since been further amended by* 
them, and it now provided for those 
rights ; but ho still considered that it was 
objectionable. The first objection he had 
to it was that it still followed the prin- 
ciple of the Circular Order of 1841. 
Section I did not allow the owner of a 
permanently settled estate, when it was 
increased by alluvion, to require the 
Revenue Authorities to settle it as part 
of the original estate, if he pleased to 
add the amount assessed upon it to the 
jumma of the original estate, and to 
treat both estates as one tenure. It re- 
quired the assent of the Revenue Autho- 
rities to the settlement of alluvion as a 
permanently settled estate ; and if the 
Council passed it as it stood, it would de- 
prive proprietors of pcrmanently'settled 
estates of tho right which, as he under- 
stood the law, they now possessed to 
insist upon such settlements being made 
independently of the assent of the Reve- 
nue Authorities. By Regulation VII. 
1822, which providedthat alluvion should 
be assessed to the Government Revenue, 
lands, exceed] ngone hundred Biggahs, held 
upon invalid tenures were also liable to 
assessment. Such lands, he apprehended, 
would he settled permanently if within 
the limits of a permanently settled estate. 
But however that might be, Regula- 
tion XI. 1825, enacted that an alluvion 
should be considered a part of the estate 
to which it became annexed, and that 
the Zemindar or under-tenant should 
have in it no right or interest beyond 
that possessed by him in tho original 
estate ; in other words, that he should 
have in it the same right and interest 
that he had in the original estate ; if, 
therefore, the original estate were perma- , 
nently settled, he thought that the pro- 
prietor was entitled to have the alluvion 
settled permanently if he pleased. The 
Honorable Member for Bengal had com- 
municated with Mr. Trevor, one of the 
Judges of the 8 udder Court on this 
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subject, and Mr. Trevor bad Bent a 
reply, in which he stated the same ob- 
jection against the Bill which he (Mr. 
Peacock) was taking to it. He said : — 

“ The two objections to the Bill as I hare 
seen it are, first, that though you in Section I. 
in accordance with Regulation XI. of 1825 
acknowledge the ownership of the chur to be 
in the proprietor of the estate to which it 
accreted, you do not consider him entitled, if 
lie so wishes, to have the chur incorporated 
with the estate : but you leave it with the Re- 
venue authorities to determine whether the 
new property which belongs to a man by reason 
of its having become annexed to other property 
of his shall be held under the same engagement 
with the old property or not. Now as laws of 
settlement are subordinate to and acknowledge 
rights of property, it seems to mo that this 
should not be, but that the wishes of the 
owner to have the chur incorporated with the 
parent estate should entitle him to have that 
done.” 

It appeared to him (Mr. Peacock) 
that, when the Legislative Council was 
called upoii to lay down such a rule as 
was contained in Section I of this Bill, 
it ought to consider whether or not it 
was a rule which affected private rights. 
An alluvion might be of very great 
importance to the estate which it ad- 
joined. The value of the estate might 
greatly depend on its having a frontage 
on the river ; but if an alluvion formed 
between it and the river, were to be 
treated as a separate estate, the original 
estate might be entirely cut off from its 
river-frontage, and its value consequently 
be materially diminished. He could 
sec no necessity for the rule laid down 
in Section 1, by which the Revenue 
Authorities might refuse to settle allu- 
vion permanently, though annexed to a 
permanently settled estate. The Board 
of Revenue saw no necessity for it. On 
the contrary, they considered it right, 
and had recommended that the Reve- 
nue Authorities should be permitted to 
return to the original rule of 1838, 
which gave the owner of a permanently 
settled estate the right of having land 
added to it by alluvion settled on the 
same terms as the original estate, and 
as part of such estate, without the con- 
sent of the Revenue Authorities. The 
Bill itself shewed no very good grounds 
for altering this private right. It pur- 
ported to be designed for the removal, 
not of doubts as to the existence of the 
right, but of * doubts respecting the 
course, proper to be followed, in the 
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settlement of land added by alluvial 
'accession to estates paying revenue to 
Government.** To him, it appeared 
that, unless some very good reason was 
shewn to the contrary, which in his 
opinion there was not, the course pro- 
per to be followed was to respect the 
private rights, whioh individuals inter- 
ested in original estates now possessed 
by law, of insisting on alluvial accre- 
tions being incorporated with their 
estates if they pleased, and not to alter 
that right by making such incorpora- 
tion subject to the consent of the Re- 
venue Authorities. 

He should move as an amendment 
that the words 44 it be so agreed on be- 
tween the Revenue Authorities and’* bo 
omitted from the Section, in order that 
the following words, 44 is or are desirous 
that the alluvial land shall be assessed 
as part of the original estate,** might be 
introduced after the word “ proprietors.** 
He had other objections to the Seotion, 
to which he would presently advert ; but 
he thought it better that this point 
should be separately considered first. 
He would not pledge himself to support 
the Bill on the motion for the third 
reading, even if the amendment which 
he hud proposed were carried ; but the 
amendment would remove much of the 
objection which he now felt to the Bill, 
and, as he might be out-voted in his 
opposition to the motion for the third 
reading, he desired to avail himself of 
this opportunity of rendering it as little 
open to objection as possible. 

Mr. RICKETTS said, before remark- 
ing on the objections which had been 
brought forward by the Honorable and 
learned Member, he desired to remove 
an impression which apparently existed 
in the Council, and certainly prevailed 
out of doors, that the resumption mid 
settlement of alluvial lauds was still 
going on in Bengal. This was not the 
case. Resumption, and consequently 
settlement of such lands had been stop- 
ped in Bengal since the enactment of 
Act IX of 1847. Previous to the pass- 
ing of that Act, it was usual for the 
Revenue Authorities, whenever they 
heard of alluvion having annexed itself 
to an estate, to depute persons to mea- 
sure it, and, having measured it, to in- 
stitute a suit for its resumption, and 
then to settle it. But (hat system had 
been found to be mischievous in many 
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ways. It led to all sorts of abuses. If, 
for instance, a man had a spite against 
auother, he accused him of being guilty 
of a chur; and corruption, perjury, 
forgery, and chicanery, followed as a 
matter of course. Act IX of 1847 
was passed for the prevention of these 
abuses. It enacted that all investiga- 
tions then pending regarding the liabi- 
lity to assessment of alluvial lands, 
should be discontinued forthwith, and 
that no suits for the resumption of such 
lands in any district should be instituted 
until ten years after the approval by 
Government of the revenue survey. It 
was necessary he should explain what 
had been the effect of that Law. For 
many years past, the whole of the Ben- 
gal Presidency had been under survey. 
This survey had not been completed yet. 
However much alluvion might now be 
found annexed to a zemindary, it must, 
as a matter of course, be measured as 
part of the original estate. In the 
Eastern parts of Bengal, there might be 
a case in which an estate originally con- 
sisting of perhaps only one thousand 
acres, now comprised ten thousand acres. 
All this increase must now be measured 
as part of the original estate ; but ten 
years after the approval of the survey 
now in hand, should auother survey 
take place, then, any land which might 
be found iu excess of the land now 
measured, would be liable to assessment. 
There could be no resumption suit in- 
stituted now, and therefore there could 
be no settlement made now ; and as the 
present survey could not be completed 
for four or five years, there would not 
be a second survey for some years to 
come. It appeared to him that this Bill, 
if passed, would probably be a dead letter 
for at least fifteen years to come. 

He would now come to the objections 
urged by the Honorable and learned 
Member opposite (Mr. Peacock) against 
the Section. 

It was quite true that the Bevenue 
Authorities held one opinion as to the 
meaning of the Law« in 1838, and ano- 
ther in 1841. As there was a difference 
of opinion then, so was there a differ- 
ence of opinion now ; and he would leave 
it to those learned Members who were 
better versed in construing law to de- 
aide which of these opinions was the 
4oxvect one. He would apply himself 
Aooonstider what the practical effect of 


altering the Section as the Honorable 
and learned Mover of the amendment 
desired, would be. These alluvial lands, 
when first surveyed and settled, were 
oftentimes nearly entirely waste. There 
might be one or two squatters ; but with 
such exception, the laud was generally 
entirely waste. The land being entirely 
waste, there were no legitimate assets 
on which to assess revenue ; there were 
no rents. But the Bevenue Authorities 
could not give up tens of thousands of 
acres of alluvion in perpetuity to the 
zemindars to whose estates the alluvion 
had attached itself without any revenue 
at all ; and the only alternative would be 
to settle them subject to a russuddee as- 
sessment, which, being interpreted, meant 
an assessment progressively increasing. 
That must be, at best, mere guess work. 
But no one could well guess the suitable 
progressive assessment which should be 
fixed on many square miles ; and the 
consequence would be that, when the 
Revenue Authorities came to assess this 
gradually increasing jumma on alluvial 
formations, the owners of the original 
estates would be frightened and un- 
willing to engage. The engagement 
might make their fortunes, or it might 
ruin them, and they would not incur 
the risk. The necessary result must 
be that the alluvial formations would 
be let out in farm, the Revenue Au- 
thorities of the day interpreting the 
Law as it was interpreted by the present 
Board of Revenue, and the owners of 
the original estates would lose pos- 
session. The settlement which was 
formerly made with fanners, had been 
made with the proprietors of original 
estates for the lust twenty years ; this 
was equally advantageous to the pro- 
prietors and the Government ; and, 
whatever the intention of the old Laws 
might be, he certainly thought it ad- 
visable to let the existing ruling stand 
as it was, giving the Revenue Authori- 
ties discretion to settle alluvial forma- 
tions on fair terms with the proprie- 
tors of original estates. He should, 
therefore, oppose the amendment. 

Mb. H ARINGTON said, he concurred 
generally in the remarks of the Honor- 
able and learned member of Council on 
his left (Mr. Peacock), and it was his in- 
tention to support the amendment moved 
by him. In the few observations which ho 
bad ventured to address to the Council in 
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the debate which took place on the mo* 
tion of the Honorable Member for Ben- 
gal for the second reading of the Bill 
now before the Committee, he had stat- 
ed that he had no doubt that the fram- 
ers of Regulation XI. 1825 fully in- 
tended that alluvial accretions should 
be incorporated with, and form part of, 
the estate to which they might annex 
themselves, and should share its fate, 
whatever that might be ; and that such 
accretions could not be considered an 
estate within the meaning of Regula- 
tion VIII. 1800, though leased out to 
a farmer 'with a separate jumma, so 
long as they were not formally and abso- 
lutely severed from the parent estate 
with the consent and by the act of the 
proprietor ; and notwithstanding the 
able arguments which had been ad- 
duced in support of a different construc- 
tion of the law from that placed upon 
it by himself and others, he adhered to 
the opinion which he had formerly ex- 
pressed. The subject had already been so 
fully discussed that he would not occu- 
py the time of the Council with any 
lengthened remarks on the present occa- 
sion ; but he must repeat that the 
phraseology made use of by the framers 
of Regulation XI. 1825, as well as by 
the framers of Act IX. of 1817, clearly 
shewed that they contemplated and in- 
tended the union or incorporation of 
alluvial formations of land with the 
estate to which they might become 
attached, not their separation therefrom, 
or that they should constitute a sepa- 
rate and distinct holding. In the one 
Law, we had the words “ increment* * and 
“ annexed** used more than once : in the 
other, the word “ added’* ; but in nei- 
ther Law did we find any words of an 
opposite tendency, from which it might 
be inferred that separation was intended 
to be the rule just as much as addition — 
disjunction just as much as annexation. 
The Council had no right to assume that 
the words which he had quoted, had found 
their way by accident into the Laws of 
1825 and 1847, or that they were made 
use of by the framers of those Laws merely 
because they were the most convenient 
terms they could employ. No doubt, 
they were introduced designedly, and 
with the intent which he had already 
mentioned ; and so long as we retained 
the Law of 1825, which enacted that, 
*' when land may be gained by gradual 
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accession, whether from the recess of a 
river or the sea, it shall be considered 
an increment to the tenure of the p6N 
son to whose land or estate it is thus 
annexed” — and the present Bill did nob 
propose to abrogate this Law — he did 
not see how we could consistently pass an 
Act declaring the right of the Collector 
or Settlement Officer to sever such land 
from the estate to which it had accret- 
ed, and to form it iuto a separate estate 
with the usual liability to sale for any 
arrear of revenue that might accrue 
thereon, notwithstanding that the pro- 
prietor of the parent estate might de- 
sire the incorporation of the alluvial 
accretion with that estate, and might be 
quite willing to pay the additional reve- 
nue assessed upon it. The two Laws ap- 
peared to him to be incompatible. The 
one said, the alluvion shall be an incre- 
ment — that was, something added ; the 
other said, if the Collector pleases, it 
shall not be an increment, but some- 
thing separate ; and if the Council pass- 
ed the proposed Law in its present form, 
he certainly thought it would go con- 
trary to the spirit of the existing Regu- 
lations, and to the intention of those 
who had framed them. 

But this was nob the only objection 
that he had to the Section under dis- 
cussion, as now worded. The object of 
the Bill, as stated in the title, was to 
make further provision for the settle- 
ment of land gained by alluvion in the 
Presidency of Fort William in Bengal ; 
and this object the Bill proposed to ac- 
complish by enacting in Section 1 that — 

“ When land is added by alluvial accession to 
an estate paying revenue to Government, if it 
bo so agreed upon between the Revenue Autho- 
rities and the proprietor or proprietors, the 
revenue assessed upon the alluvial land may 
be added to the jumma of the original estate, 
and in such caso a new engagement shall be 
executed for the payment of the aggregate 
amount, and that amount shall be substituted 
in the Collector's rent roll for the former jum- 
ma of tlie original estate." 

In the case, therefore, of permanently 
settled estates, in which there was this 
agreement between the two contracting 
parties — namely, the Government on the 
one side, and the proprietor of the alluvion 
on the other — the assessment of the allu- 
vion became a permanent assessment, 
just as rmich as the assessment of the 
original estate had been a permanent as- 
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sessment from the date of the decennial 
settlement, and the entire estate, com- 
posed partly of the original lands and 
partly of lands gained by alluvion, was 
a permanently settled estate within the 
moaning of the Law. So far, good ; and 
in such cases, it was obvious that no 
injustice was done to the proprietors of 
alluvial lands, if willing to engage for 
the revenue assessed upon theta, Bub 
the Section went on to say — 

“ If the proprietor or proprietors object to 
such an arrangement, or if the Revenue Autho- 
rities are of opinion that •x settlement of the 
alluvial land cannot properly be made for the 
same term as tho existing settlement of the 
original estate, the alluvial laud shall bo assess- 
ed and settled as a separate estate with a se- 
parate jununa, and shall thenceforward be re- 
garded and treated as in all respects separate 
from, and independent of, the original estate.” 

Under this part of the Section, there- 
fore, tho right of determining whether 
the settlement of the alluvion should 
be a permanent or only a temporary 
settlement — whether it should bo in 
perpetuity or for a term of years only — 
virtually rested with tho Collector or 
Settlement Officer, subject to the control 
of the superior Revenue Authorities. 
But he knew of no Law which conferred 
this power, or this large discretion on 
the Revenue Officers. Section III Re- 
gulation II. 1810, according to which 
the settlement of alluvial lands was re- 
quired to be made, certainly did not give 
it ; and he would ask — from whence 
was it derived? It appeared to him 
that the owner of the alluvion in a per- 
manently settled estate either had a 
right to have the revenue assessed 
thereon fixed in perpetuity, supposing 
him to be willing to pay the same, or 
that he had not that right. If he had a 
right to a permanent settlement, he (Mr. 
Harington) was not aware of any law 
under which the Collector could deprive 
him of it. If he had no such right, he 
(Mr. Harington) was equally ignorant of 
any law under the authority of which 
tho Collector could confer it upon him. 
The question, then, resolved itself into 
one of right or no right ; and he thought 
that this question should bo carefully 
considered, and that a decision should 
be come to upon it by the Committee 
before passing tho Section under discus- 
eion in its prepent form. After much 
consideration* the conclusion at which 


he had arrived was that the right ex- 
isted ; and ho found himself borne out 
in this view by a Ciroular Order issued 
by the S udder Board of Revenue under 
date the 2 i<th August 1830, to which 
was appended a letter from Government 
dated the 27th July preceding, in which 
the Government said : — 

“ On tho other hand, in cases of alluvion, 
land of wastes reclaimed, of joghcers resumed, 
of which there aro no proprietors, and in all 
similar cases where tho proprietary right is 
vested immediately in Government, the prohi- 
bition of tho Honorable Court against the 
alienation of that right’* (referring to per- 
manent settlements) “ applies in full force ; 
but it does not apply to cases in which the 
Regulations have expressly declared the pro- 
prietary right to be vested in individuals. Of 
such lands, the proprietors are entitled to 
obtain perpetual settlements in those dis- 
tricts in which the revenue has been Bottled 
in perpetuity on their conforming to the 
conditions oi the Regulations. The principle, 
indeed, lias been distinctly recognized by 
| the Honorable Court in reply to a letter from 
this Government dated the 1st August 1822, 
citing a former letter which contuined the 
reasons for the conclusion that the zemindars 
in Debar aro entitled, under the rules of 1793, 
to lmvo the settlement of their lands made 
perpetual. The Honorablo Court, in their 
Despatch dated the 10th November 1821, 
observed as follows : — ‘When the Law gives, 
as hero you suy it docs, a right to tho settle- 
ment in perpetuity, there is no doubt with 
respect to the proceeding which ought to bo 
adopted ; and even where tho case nmy appear 
somewhat doubtful, Government should afford 
to individuals the benefit of a liberal con- 
struction .’ ” 

The right of tho proprietor of all 
alluvial lands to a permanent settlement 
of such lands when annexed to an estate 
settled in perpetuity, was further de- 
clared in the Sudder Board of Revenue’s 
Circular dated 30th April 1833, and 
in the letter to the address of the Com- 
missioner of Chittagong which was 
annexed thereto. In the concluding 
paragraph of that letter, tho Board 
expressly said : — 

“ Whenever there is a right of property or 
permanent iutorest, os there must always bo, 
in alluvial increments to permanently assessed 
estatos, the zemindars of such permanently 
settled estates are entitled to engage for the 
revenue assessed upon the new land in perpe- 
tuity ; and whenever there exists not this right 
of property or permanent interest, tho orders 
of the Honorable the Court of Directors forbid 
a perpetual assessment.’ 1 

Now, assuming this to bo a correct 
interpretation of the law as respected 
the settlement of alluvial lands in per- 
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manently settled estates — and as, at the 
date of these Circulars, serious objec- 
tions were entertained to permanent 
settlements, it could scarcely be con- 
ceived that the Government would 
have conceded the right of the owner 
of alluvial lands in permanently set- 
tled estates to a settlement thereof in 
perpetuity, had the law not clearly 
recognized such right — the Section of 
the Bill before the Committee appear- 
ed to him to violate the right of the 
proprietors of alluvial formations of 
land in permanently settled estates in 
this respect just as much as it infringed 
what he considered to be the right of 
the owner of the estate to insist upon 
the incorporation of the alluvion there- 
with upon the sole condition of his 
agreeing to pay the revenue assessed 
upon it. The two rights appeared to 
him to go together. 

With regard to the observations which 
the Honorable Member of Council op- 
posite (Mr. Ricketts) had based upon 
Act IX of 1S47, he deemed it sufficient 
to remark that that law made no alter- 
ation in the rules existing at the date 
of its promulgation for the settlement of 
alluvial lands. On the contrary, Section 
VI expressly declared that — “ whenever 
land has been added to any estate pay- 
ing revenue directly to Government, the 
local Revenue Authorities shall without 
delay assess the same with a revenue 
payable to Government according to 
the rules in force for assessing alluvial 
increments, and shall report their pro- 
ceedings to the Sudder Board of Re- 
venue, whose orders thereupon shall be 
final.” The rules here alluded to were 
those contained in Section III Regu- 
lation II. 1819 and Regulation XI. 
1825 ; and Act IX of 1847 had, there- 
fore, no bearing on this part of the 
question. No doubt, as remarked by 
the Honorable Member of Council, there 
was a difficulty in making a permanent 
settlement of alluvial lands immediately 
alter their formation ; but the difficulty 
in carrying a law into effect was no 
reason for acting contrary to it so long 
as it existed. The Collector must do 
his best, leaving to proprietors of allu- 
vial lands either to accept or to decline 
the settlement of them on the terms 
proposed, according as they might con- 
sider most for their own interest. 

Tiib CHAIRMAN said, the difficul- 
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ties of this Revenue question (and thedif- 
ficulties of most Revenue questions were 
neither few nor inconsiderable to those 
who had not, like the Honorable Mem- 
ber on his left, Mr. Ricketts, been con- 
versant with such subjects from their 
youth upwards) were, he thought, great- 
ly increased by the somewhat singular 
conduct which Honorablo Members had 
thought it proper to adopt with respect 
to the Bill. The question which he had 
had the honor to put from tho Chair was 
that the Council should resolve itself 
into a Committee upon the hill, and 
should consider it in the form in which 
it had been recommended by the Select 
Committee to be passed. Among the 
names of the Members who composed 
that Select Committee, he found that of 
the Honorable Member for the North- 
Western Provinces ; and yet, as far as he 
could follow the Honorable Membor’s 
speech, the Honorable Member seemed 
to have serious objections to the Bill it- 
self, and he certainly had very consider- 
able objections to the form in which it 
was recommended by the Select Com- 
mittee to be passed. Then, the Honor- 
able and learned Member who had moved 
the amendment, appeared to treat this 
Bill as if it were designed for the inva- 
sion of private rights, and in the obsert 
vations which he had made, had not 
confined himself to the subject matter 
of bis amendment or of the Section, but 
had gone largely into reasons tending to 
shew that no such Bill ought to be pass- 
ed at all. He (the Chairman) must 
emphatically deny, for himself and for 
the other Members of the Council who 
were connected witli the Bill, that they 
had the slightest intention to interfero 
with any private right whatever. He 
must also say that it was not exactly 
correct that the Select Committee which 
amended the Bill before publication, had 
made no provision for the rights of un- 
der-tenants. He admitted that the Se- 
lect Committee to which the Bill had 
been referred after publication, had made 
ampler and clearer provision for them ; 
but the Bill, as amended by the first Se- 
lect Committee, fully reserved to under- 
tenants the rights conferred upon them 
by Section IV of Regulation XI. 1825. 
There had been considerable difference 
of opinion in the Council as to what 
the actual law was, and as to another 
point,, which was perhaps* not properly 

2 a » 



851 Settlement of Alluvial legislative council . Lands (Bengal) Bill 852 


a matter for discussion here, namely, 
the correctness of a decision passed by 
the Sudder Court; but be had understood 
all in the Council — with, perhaps, the 
exception of the Honorable and learned 
Member — to be agreed in the propriety 
of a Bill which should provide, in some 
way or another, for the legalization and 
recognition of the separate settlement 
of these churs ; and he understood the 
intention of the Act was rather to bene- 
fit thau to invade the rights of the ze- 
mindar or tho under-tenant, by pro- 
tecting them from the disadvantages 
which, it was admitted, would result 
from the incorporation of an alluvial 
formation with the original estate. No 
one desired to do anything in deroga- 
tion of the rights of zemindars or under- 
tenants. Tho main dilliculty of the 
question arose from this. 'I here were 
two distinct subjects, and distinct laws 
relating to each subject. On the one 
hand was the proprietary right in allu- 
vial accretions, and the law. declaring 
and defining that; on the other lnud 
there was the superior light of the 
Government to the revenue to be as- 
sessed on these accretions, and the laws 
declaring that, ami defining tho mode 
in which the right should be assort- 
ed. All that was designed by this 
Section was to enable the Government 
to assert that right in a way which, 
while it would protect the public re- 
venue, would, at the same time, be bene- 
ficial to the landholder. He admitted 
that it was a lair and legitimate ques- 
tion to raise whether the Section did 
not go too far in requiring the assent of 
the Revenue Authorities as well as the 
consent of the proprietor to the incor- 
poration of the alluvial land with the 
original estate. The reasons for this 
provision had been stated by the Hon- 
orable Member on his left (Mr. Riclc- 
etts) ; and it appeared to him that, 
whether the Council thought it right 
or not to aflirm the principle as this 
Section affirmed it, it must practically 
come to the same thing ; because these 
churs were, in many cases, incapable of 
permanent assessment cn any just prin- 
ciple ; and if the Revenue Authorities 
were driven to incorporate them with 
the estates to which they accrued, sub- 
ject to a permaneut jumma, this must 
follow — that, to protect the public re- 
venue, they must fix some arbitrary sum 
%ke Chairman 


which would represent the right of the 
Government in the chur not as it 
existed then, but as it might be pre- 
sumed to exist at some future time. 
The zemindar would say — " I shall not 
agree to such an arrangement. I prefer 
a settlement for a certain term, or to 
have the land let on lease — and if the 
chur were settled for a certain term, it 
must he settled as a separate holding. 
Therefore, whether the Section required 
the assent of the Revenue Authorities 
or not, the result would be the same. 

On principle, he had no great objec- 
tion to the amendment, but from all he 
had heard from the Revenue Authorities, 
he thought it would be better for all 
parties to leave the Section as it stood. 

Mu. CURRIE said, ho should first 
say a few words in reference to the 
prefatory observations of the Honor- 
able Member on his right (M r. Ricketts). 
The Honorable Member had said that 
this Bill, if passed, would be a dead 
letter for at least fifteen years to come. 
If he (Mr. Currie) thought so, he cer- 
tainly would not have introduced it so 
prematurely, or, having introduced it, 
he would not have continued to press it 
upon the attention of the Council after 
the strong opposition which had been 
raised against it upon the Motion for 
the second reading. But he considered 
it a very necessary and important Law. 
It was very true, as stated by the Ho- 
norable Member, that resumption oper- 
ations had been discontinued since the 
passing of Act IX of 184*7 ; but the 
churs which had been resumed before 
that period had, for the most part, been 
settled on temporary engagements. 
These settlements were continually 
falling in ; re-settlements had to be 
made ; and the Settlement Officers re- 
quired some Law for their guidance. 
Again, the new Law was enacted in 
1S47. The Survey of the Bohar Pro- 
vince was pretty well finished when 
that Law came into operation. Tho 
Act provided that at any time after the 
expiry of ten years from the approval 
of a revenue survey in any district, the 
Government of Bengal might direct 
“ a new survey of lands on the banks 
of rivers and on the shores of the sea, 
in order to ascertain the changes that 
may have taken plafce since the date of 
the last previous survey and that if, 
on such re-survey, land should appear 
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to hare been added to any estate, it 
should be assessed with a revenue pay- 
able to Government. The Act also 
declared the approval of the revenue 
survey of Chittagong to have taken 
place on the 6th September 1842 ; of 
Behar, on the 9fch November 1844; 
of Patna, on the 22nd June 1814; of 
Shahabad, on the 28th November 
1846; of Sarun, on the 18fcl» February 
1847 ; and so on. The Government, 
therefore, if it chose, might now order a 
re-survey of the estates situate on the 
banks of rivers in those districts, and 
the present Bill, if passed, would at 
once come into operation. It would be 
necessary to settle the newly-formed 
lands, and they would be settled ac- 
cording to the Law and the practice 
which might be in force. He, there- 
fore, thought that it was a very pressing 
and important measure. 

With regard to the objection taken 
by the Honorable and learned Mover 
of the amendment, he had very little 
to say in addition to what had already 
been so justly urged by the Honor- 
able Member on his right ( Mr. Ricketts) 
and the Honorable and learned Chair- 
man. The Honorable and learned 
Member, as had been remarked already, 
had not confined himself merely to his 
amendment, but had entered into argu- 
ments which went to the whole prin- 
ciple of the Bill. The principle of the 
Bill had already been determined by 
the vote of the Council on the Motion 
for the second reading. That vote 
recognized the expediency and justice 
of the separate settlement of alluvial 
lands. He should, therefore, on this 
occasion, confine himself to the objec- 
tion that the Section as it stood de- 
prived the owners of estates, to which 
alluvion had accrued, of the right of 
claiming that the alluvion should be 
incorporated with those estates. Now, 
the only ground on which the Revenue 
Authorities could ever object to incor- 
porate alluvial land with the original 
estate, would be that the land was not 
fit for permanent settlement. Indeed, 
that was the ground expressly indi- 
cated in the Bill. If an alluvion was 
fit to be settled permanently, there 
could be no possible objection on the 
part of the Revenue Authorities to 
incorporate it with the original estate. 
The question therefore resolved itself 


into this : — Was the zemindar entitled 
to claim that, in all cases, he should 
have a permanent settlement ? He 
(Mr. Currie) admitted at once that in 
permanently-settled districts, the gene- 
ral principle was that any settlement 
that was made, should be permanent ; 
but cases might arise in which a per- 
manent settlement would be obviously 
inexpedient; and where that was the 
case, permanent settlement should not 
ho made, unless there was a legal neces- 
sity for it. No such legal necessity 
existed here. The pledge given at the 
decennial settlement applied only to 
estates which were at that time settled 
with the proprietors, or held lchas, or 
let in farm. It was not necessarily 
applicable to lands which had formed 
since that period, or to lands which 
were waste, and not included in any 
estate at the time of the settlement. 
With respect to both these descriptions 
of land, the practice had been to make 
temporary settlements whenever the 
condition of the land was such as to 
be unfit for settlement in perpetuity. 

The Honorable Member for the 
North-Western Provinces had relied es- 
pecially on the terms of Regulation XL 
1825. He (Mr. Currie) had always 
contended, and he maintained still, 
that Regulation XT. 1825 had nothing 
whatever to do with the arrangements 
between the Government and the pro- 
prietor of the estate. Its object and 
effect were to determine the proprietary 
right in the alluvion as between indi- 
viduals. The arrangements between 
the Government and the proprietor 
were expressly reserved to be dealt with 
under other Laws. 

The Honorable Member had also 
referred in support of his argument to 
the wording of Act IX of 1847. But 
Act IX of 1847, so far as it bore on the 
question at all, was rather in favor of 
the view which he (Mr. Currie) took. 
Section V of the Act said : — 

“ And it is hereby enacted that whenever, ort 
inspection of any such new map, it shall appear 
to the Local Revenue Authorities that land 
lias been washed away from, or lost to any 
estate paying revenue directly to Government, 
they shall, without loss of time, make a deduc- 
tion from the Sudder jumma of the said estate 
equal to so much of the whole Sudder jumma 
of the estate as bears to tho whole the same 
proportion as the Mofussil jumma of the land 
lost bears to the Mofussil jumma of the whole 
estate." • 
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And Section VI said : — 

“And it. is hereby enacted that whenever, 
on inspection of any such new map, it shall 
appear to tlie Local Revenue Authorities that 
land has been added to any estate paying re- 
venue directly to Government, they shall with- 
out delay” — 

<lo what ? Not add the revenue pay- 
able upon it to the Suddcr jumma of the 
estate, which would be the correlative 
of the provious Section, but — 

“ assess the same with a revenue payable to 
Government according to the rules in force 
for assessing alluvial increments.” 

Therefore, ho maintained that, whe- 
ther we looked at the pledge given at 
the time of the decennial settlement, 
or at the law now in force with respect 
to the settlement of alluvial lands, there 
was no legal right in a Zemindar to 
claim a permanent settlement of such 
lands. It was very true that, as the 
Honorable Member had said, the Hoard 
of Revenue did, in 1833 and 1838, re- 
cognize this right as attaching to pro- 
prietors of alluvial lands ; but he doubt- 
ed whether that construction had ever 
been acted upon ; certainly, it bad not 
been acted upon to any great extent ; 
and the very same Authority interpret- 
ed the law differently in 1811. It then 
held that the Revenue Authorities 
should determine whether the assess- 
ment of alluvial formations should he 
permanent or temporary. The rule 
which was laid down in 1841, with the 
sanction of Government, and circulated 
to all Revenue Officers, and which had 
regulated the practice ever since, was 
this : — 

“The Local Commissioner shall determine, 
with reference to i he circumstances of each 
alluvial formation, whether a temporary lease 
for any number of years, or a permanent set- 
tlement shall be made. Should the party en- 
titled to a settlement object to tlie consolida- 
tion of the jumma assessed on the increment 
with that ot the original estato, the increment 
shall be settled as a distinct Muhal, and shall 
thenceforth be held separately liable lor the 
jumma assossed upon it.” 

That was the rule now in force ; and, 
as had been shewn already by the Ho- 
norable Member on his right and the 
Honorable and learned Chief J usfcice, it 
was highly expedient that such should 
Mr. Currie 


continue to be the rule. The Honorable 
Member on his right had explained that, 
unless the Revenue Authorities were al- 
lowed to make temporary settlements 
when the land was not fit for settlement 
in perpetuity, the only alternative open to 
them would be to oiler terms to proprie- 
tors which the proprietors could not, 
witli any prudence, accept. Perhaps, 
it might not be out of place hereto read 
the view which was taken by the Go- 
vernment regarding settlements of this 
nature. In a letter addressed by the 
Government to the Commissioner of 
Chittagong in tlie year 1842, occurred 
the following : — 

“ The objection taken by tlie Government to 
a russudee bett lenient is this, — that it is an as- 
sessment upon a contingency, and not upon a 
reality, and upon a contingency tlie occurrence 
of which is very likely to be prevented by the 
imposition of an assessment in anticipation. 
This objection, you will observe, applies as 
forcibly to a settlement in which tho new jum- 
ma is suddenly imposed in full at the end of 
six years, as to one in which the enhancement 
is more gradual. 

“ The Government jumma, which is a tax 
upon rent, cannot property be assessed until 
rent bus begun to exist. A zemindar or farm- 
er will often agree to a russud ; and ft muy 
seem possible to argue that what one party 
willingly oilers in a contract, the other may 
fairly take. But tho consent of owners or 
speculators to given terms of contract in land 
revenue settlements in the country, is found by 
experience to rest very frequently upon no 
well-considered reasons ; to be often occasion- 
ed by rivalry or spite ; to bo hasty, capricious, 
und improvident. 

“ E\ en if it were otherwise, as doubtless may 
sometimes be the case, it would seldom be 
right, upon the agreement of even a very care- 
ful party, to tax himself many years in antici- 
pation of his resources, to hazard, not only tlie 
stability of the whole settlement, but what is 
ot more consequence, the happiness of his 
under-tenants and cultivators, which must 
inevitably be affected by every change of set- 
tlement, farm, or ownership.” * * * * 

“ Therefore, when a Mehal is to be settled 
of which more than a due proportion is out of 
cultivation, the settlement, if the Law allows 
an option, should be only temporary ; the 
Mehal, under such circumstances, not being 
fit lor permanent settlement. The assessment 
should be laid on the cultivated land, and 
during the term of tho settlement, the unculti- 
vated land should be left free of asBossmeut.” 

IIo thought it had been clearly 
shewn that it would be for the interest 
of all parties — of the proprietor as well 
as of the Government— indeed, of the 
proprietor much more than of the 
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Government — that the Revenue Autho- 
rities should have the power of saying, 
in the first instance, whether the settle- 
ment should be permanent or temporary. 
The amendment proposed by the Hon- 
orable and learned Member opposite, 
though, as stated by the Honorable 
and learned Chief Justice, not objection- 
able in point of principle, was unpractical, 
unnecessary, and inexpedient ; and he 
should, therefore, resist it. 

Mb. PIOACOCK said if, in the course 
of his argument, he had said anything 
which could bo interpreted into the 
assertion that this Hill was intended to 
interfere with private rights, he must 
ask to be forgiven. Hut he believed 
that he had said nothing which would 
admit of such a construction, and that 
he hud been misunderstood. He had 
not said that the Hill was designed to 
interfere with private rights, but that 
it did interfere with private rights ; and 
in order to shew that it did, it had been 
necessary for him to go into arguments 
proving that the Zemindar or owner of 
an estate to which alluvion had accru- 
ed, was, as the law now stood, entitled 
to have the alluvion settled as a per- 
manently settled estate without the 
consent of the Revenue Authorities. 
He had taken no new ground to-day. 
When the Report of the Select Commit- 
tee who amended the Hill before publi- 
cation was presented to the Council, he 
urged against Section 1 the same objec- 
tion which he was urging now. He 
said on that occasion : 

“ In assenting to the adoption of tlio Report, 
and the publication of the Bill in the form in 
which it was now presented, ho must not be 
considered us binding himself to the alterations 
made in the llill by the Select Committee. 
The first part of Section I authorized the 
assessment of alluvion as part of the estate, 
provided the Government should agree to that 
arrangement ; whereas it appeared to him that 
the Zemindar had a right to insist upon such 
hii assessment. The second part withheld 
from the Government the right of dissent in 
cases in which lie thought it ought to have 
that right. * * * It appeared to him, there- 
fore, that the Section was wrong— first in re- 
quiring the assent of Government to settle- 
ments to which Zemindars were entitled of 
right ; and secondly, in not giving the Govern- 
ment a right of dissent in cases in wliich it 
might bo necessary to exercise it — a right 
wliich he believed was now vested in them 
by law.” 

These were the two principal objec- 
tions which he bad to the Hill ; and if 


be bad trespassed cn the time of the 
Council in advancing arguments in sup- 
port of them which were unnecessary', 
he could only l\eg pardon ; but ho was 
not aware that be bad brought forward 
any argument that bad no bearing on 
the question. He wished to show that 
the owner of a permanently settled 
estate to wliich an alluvion had attaclif 
ed, had a right, as the law stood, to 
insist on the alluvion being likewise 
permanently settled, without tlio con- 
sent of the Revenue Authorities. The 
Honorable Member opposite (Mr. 
Ricketts) wished that the law Bhoukl 
remain as it was ; that was exactly 
what he (Mr. Peacock) wished. Ho 
wished the law to remain as it was ; 
but the question was, what was the law ? 
As he understood it, it was that which 
the Hoard of Revenue had interpreter! 
it to he. The Hoard of Revenue said 
that the Circular Order of 1811 was 
not according to law, but that the Cir- V 
cular Order of 1838 was; and they 
asked permission to revert to the rule 
laid down in the latter Order. If the 
Circular of 1841 was law, where was 
the necessity for Section 111 of this 
Hill, wliich provided that " every sepa- 
rate settlement of alluvial land hereto- 
fore made shall be held as good and 
effectual for the purposes specified in 
Section I as it would have been if made 
subsequently to the passing of this 
Act ?’* If there was no doubt that the 
Circular Order of INI l was law, there 
could be no necessity for declaring that 
all separate settlements of alluvion 
hitherto made under it, should be valid. 

The Honorable Member opposite 
(Mr. Ricketts) had referred to Act IX 
of 1817. He (Mr. Peacock) had not 
alluded to that Act because be thought 
it bore more directly upon the objection 
which lie had to the second branch of 
the first Section of the Hill than upon the 
point now under discussion ; but it ap- 
peared to him that, taking the whole of 
the first Section together, it was direct- 
ly at variance with that Act, and that, 
according to all the laws of construction, 
it would be a repeal of it pro tanto. 
According to the Act, as the Honorable 
Member opposite bad shewn, ten years 
after the completion and approval of a 
revenue survey in any district, the. 
Government of Bengal must direct, a 
second, survey. # 
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Mu. CURRIE— not must , but may. 

Mu. PEACOCK said, the intention 
wag obviously that there should be a 
second survey ten years after the com- 
pletion and approval of the first, and 
that a new map should be made in ac- 
cordance with sucli survey : but, even 
if it were not compulsory, no settle- 
ment of alluvial land could be made 
until such a map was prepared. Section 
V of the Act said : — 

“And it is hereby enacted that whenever, 
on inspection of any such new map, it sliall 
appear to the Local Revenue Authorities that 
land lias been washed away from or lost to 
any estate paying revenuo directly to Govern- 
ment, they shall, without loss of time, make a 
deduction from the Sudder jumma of the said 
estate equal to so much of the whole S udder 
jumma of the estate ns bears to the whole the 
same proportion as the M of ussil jumma of t lie 
land lost bcurs to the Mofussil jumma of the 
whole estate/ 1 

Section VI of the Act said : — 

“ And it is hereby enacted that whenever, 
on inspection of any such now map, it shall ap- 
pear to the Locul Revenue Authorities that laud 
1ms been added to any estate paying revenue 
directly to Government, they shall without 
delay assess the same with a revenuo payable 
to Government according to the rules iti force 
for assessing alluvial increments, und shall re- 
port their proceedings tori li with to the Rud- 
der Board of Revenue, whose orders thereupon 
shall be final.” 

The object of these provisions was 
to make an allowance to the Zemindar 
in respect of land which might have 
been washed away from his estate, and 
at tho same time to secure revenue to 
Government in respect of land which 
might have been added to his estate by 
alluvial accession. But Section I of 
this Hill said that, whenever land was 
added by alluviul accession to an estate, 
the increment should be assessed. Now 
a Zemindar might lose as much or more 
land on one side of his estate by en- 
croachment of a river than he might 
gain on the other by recess of the river. 
Under Act IX of 1847, the revenue 
authorities could make no deduction in 
tho sudder jumma of the estate for his 
loss and no increase with jumma for the 
gain until a new map was framed ac- 
cording to a re survey ; but under Sec- 
tion I of this Bill, they could fix an 
assessment on the land gained when- 
ever it accrued. He contended, there- 
fore, that this Bill was inconsistent with 


Act IX of 1847, and it appeared to 
him that it was wholly unnecessary. It 
appeared to him unnecessary to say that 
a Zemindar should not be entitled to 
have an accretion to his estate settled 
permanently, like the original estate. 
When the Hoard of Revenue proposed 
that the Circular Order of 1841 should 
be rescinded, and that the Circular Or- 
der of 1838 should be reverted to, it 
consisted of three Members, Messrs. 
Dumpier, Stainforth, and Allen. They 
observed : — 

“ Little need be said, the Board imagine, to 
prove to his Honor that the Circular Order of 
1841, in so far as it differs essentially from 
that of 1838, must bo, if not contrary to the 
law, at any rate at least defective in actiug 
up to tho requirements of it. The Hoard that 
recommended the rule of 1841 allowed the 
legality of tho practice enjoined in 1838. This 
gave the zemindar the power of insisting upon 
a permanent settlement when engaging for the 
cluir ; that leaves it entirely with tiic Commis- 
sioner to determine the nature of the settle- 
ment. This lays it down that, if the zemindar 
refuses to have tho jumma of the chur incor- 
porated with that of tho parent mehal, the 
chur is to be farmed out and the zemindar is 
only to receive malikana; that (in the event 
of a like refusal) he mny engage for the chur 
as a separate estate.” 

lie could see no greater difficulty in 
carrying out the rule laid down in the 
Circular Order of 1838, than there was 
in carrying out the rule laid down in 
the Circular Order of 1841. if tlio 
Zemindar wished to have an alluvion 
adjoining his estate, incorporated with 
the estate, and was by law entitled to 
have it so incorporated, let not the 
right betaken from him. It was idle to 
say that there would be difficulty in set- 
tling thealluvion as a permanently settled 
estate; because that difficulty applied, 
not only to this, but to other cases, and 
the Honorable Mover of tho Bill did 
not propose to remove it with respect 
to any case except this. The difficulty 
must be got over. The law had pledged 
the Government to a permanent settle- 
ment of alluvial lands adjoining perma- 
mently settled estates. He contended 
that this was the true construction of 
the law : the Sudder Court had adopted 
the same view : the Board of Revenue in 
1838 and in 1857 had adopted it : and 
of the present Board, one Member, Mr. 
Dampier, had recorded the following 
Minute : — 
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11 1 think that the proposed Law will com- 
plicate settlements of such alluvial lands much, 
and, where these lands are increments on un- 
der-tenures, will cause serious inconvenience 
to the holders of such tenures, to whom it is 
an object to have such lands, valuable from 
their river-frontage, incorporated with, and to 
be a part of these tenures. I also think that 
the wording of the proposed Law in Section I 
is obscure and confused. The alluvial land is 
to be assessed and settled os a separate estate 
with a separate jumma, subject to all provi- 
sions respecting the rights of property thereon 
which are contained in Section IV Regulation 
XI. 1825, and it is thenceforward to be 
treated as independent of the original estate — 
this is so far as the estate is concerned ; but by 
Section IV Regulation XI. 1825, the proprie- 
tor of the under-tenure has tho same right in 
the increment as he has on his tenure of which 
it is part. Is tho estate to be separate, and 
tho tenure not ? or, if both are to be separate, 
and tho tenure is a Futnce, how is the Zemin- 
dar to proceed for tho recovery of his rents 
when due under Section VIII Regulation VIII. 
1819 P Is lie to take a fresh pottah for the in- 
crement P and what course is he to pursue when 
ho has, in tho pottah of the original tenure, 
expressly relinquished any demands for rent on 
an increment of alluvion P whilst tho alluvial 
lands formed part of the parent estate, this was 
easily arranged, but tho new Law will em- 
barrass tho under-tenants and lead to much 
litigation. 

“ Again, why is the Zemindar to liavo the 
right of objecting to the alluvial lands being 
added to tho parent estate, ami the Revenue 
Authorities have no power to insist on such an 
arrangement ? and why should the Rovcnuo 
Authorities 'have the option of not assessing 
them as part of the estate, where the proprie- 
tors are willing ? These rules interfere with the 
old customs and laws of tho country support- 
ed by the decisions of the highest Courts, and 
arc uncalled for. Section Y Act IX of 1817 
secures to the proprietors of estates deductions 
from their assessment whenever any pro- 
ceedings under that Law are taken. Sections 
V and VI must be put in force simultaneously. 
Under all circumstances, and particularly with 
reference to Act IX of 1847 which secures to 
the Zemindars indemnity for losses, and to the 
Government its Revenue, from alluvial incre- 
ments by periodical surveys, I can see no ob- 
ject to be gained for the Government-, the pro- 
prietors of estates, or the holders of under- 
tenures, by the adoption of the proposed Law.” 

Another Member, Mr. Stain forth, 
wrote thus : — 

“ I object to the Preamble of the Bill, and 
approve of that part of it which legalizes past 
errors in making separate settlements of allu- 
viated land. 

“ As to future settlements, they will mainly 
be those made under Act IX of 1847, and there 
would, I think, be little need of the Bill in 
respect to them if Officers were placed at our 
disposal to survey gains and losses of land. 
We should then be enabled to relieve land- 


holders losing land, and take away all substan- 
tial ground of objection to adding the jumma 
assessed on new lands to that of the estate to 
which they are added." 

On the whole, then, considering that 
all the Members of the Board of Revenue 
were against this Bill at the outset; 
that they held that the Circular Order 
of 1841 could not be enforced according 
to law ; that they recommended that the 
Circular Order of 1838 should be fol- 
lowed ; and that there would be no diffi- 
culty in following it considering, too, 
that this Bill interfered with private 
rights, he felt bound to oppose the first 
part of Section 1 as it stood, and to 
press his amendment. 

The C If AIRMAN said, the argu- 
ment urged by the Honorable and learn- 
I ed Member that tho Bill would interfere 
with Act IX of 1847, was a new one. He 
(tho Chairman) could not follow the 
Honorable and learned Member on that 
point, because Section VI of Act IX of 
1847 said : — 

u .And it is hereby enacted that whenever, 
on inspection of any such new map, it shall 
appear to tho Local Revenue Authorities that 
land lias been added to any estate paying 
revenuo directly to Government, they shall 
without delay assess tho same with a revenue 
payable to Government according to the rules 
in force for assessing alluvial increments." 

As he understood this Section, " the 
rules in force” after the passing of this 
Bill, would be the rules laid down in the 
Bill. He would not conceive that the Le- 
gislature which passed Act IX of 1847 
imagined that it had tho power of tying 
up the hands of future Legislatures so 
as to provide that the rules which were 
in force then should continue to be in 
force for all time to come. 

The diminution of the jumma of an 
original estate for land washed away 
from the estate was altogether a distinct 
question. If the proprietor lost any 
land by encroachment of the river, he 
had a right to have the jumma originally 
assessed on the estate diminished pro 
tanto, Tho sum which he should pay 
for land which had accrued to his estate 
by alluvion, could not b.e ascertained 
until the new land were assessed accord- 
ing to the rules in force, of which this 
Act would form part. He apprehended 
that this Bill was not intended to sub- 
ject any land to assessment which was 
not now so liable by the # existing law. 
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The Honorable and learned Member 
]md laid stress on the fact that the 
Board of Revenue were opposed to this 
Bill. With all possible respect for the 
gentlemen composing the present Board 
of Revenue, he must remind the Honor- 
able and learned Member that there 
were in this Council, and in favor of the 
Bill, two gentlemen who had been 
Members of the Board, and whose ex- 
perience of Revenue questions, in the 
estimation of all who were conversant 
with such questions, ranked as high as 
that of any one in the Service. 

Mr. CUlt RIB said, the words of the 
Section were : — “ When land is added 
by alluvial accession to an estate pay- 
ing revenue to Government, if it be so 
agreed on between the Revenue Au- 
thorities and the proprietor or proprie- 
tors’* — then, what was to be done ? .Not 
that the Revenue Authorities should 
immediately assess the revenue upon it, 
but that — “ the revenue assessed upon 
the alluvial land** — that was to say, the 
revenue which might be assessed upon 
it w hen the time for assessment came — 
“may he added to the jumina of the 
original estate.’* . This did not give the 
llevenuo Authorities any power of 
bringing the land under assessment 
which they did not possess under the 
present law. It had never been intend- 
ed that the Section should interfere 
with Act IX of 1847, nor, as far as lie 
could see, did it interfere with it ; but 
if it did, a verbal amendment might be 
introduced to save the operation of the 
Act. 

The CHAIRMAN suggested that 
this object would be gained by making 
the first part of the Section run thus: — 

“ When land added by alluvial accession 
becomes liable to assessment,” &c. 

Mr. PEACOCK said, ho had endea- 
vored to shew that, under Act IX of 
1847, alluvion which accrued to an 
estate could not he assessed with reve- 
nue except on inspection of a new map, 
framed in accordance with a re-survey ; 
and that, when the Revenue Authorities 
referred to this map for the purposo 
of ascertaining how much land had been 
added to the estate by the river, they 
must also refer to it for the purpose 
of ascertaining how much land had been 
washed away from* it by the river, in 
order that, as $1%*. would assess new 

The Chaiman .. 


revenue for Government in respect of 
the gain, so they might make a deduc- 
tion from the original jumma for the 
benefit of the proprietor in respect of 
the loss. By the same Act, the re- 
survey according to which the new map 
must be framed, could nob be held un- 
til ten years after the completion and 
approval of the previous survey. The 
Government could not assess a district 
de novo nine years after such survey. 
But Section I of this Bill said — first 
that, whenever land was added l>y allu- 
vial accession to an estate, it might be 
assessed as a permanent estate, if both 
the Revenue Authorities and the pro- 
prietor of the estate so agreed ; and 
secondly, that — 

“ if the proprietor or proprietors object to 
such an arrangement, or if the Revenue Au- 
j thorities are of opinion that a settlement of 
the alluvial land cannot properly bo mude for 
the same term as the existing settlement of 
tho original estate, the alluvial land shall be 
assessed and settled as a separate estate with 
a separate jumma and shall thenceforward be 
regarded and treated as in all respects separate 
from and independent of tho original estate.” 

Under this Clause, therefore, if land 
should be added to an estate by alluvion 
five years after a survey, the Revenue 
Authorities would have the power of at 
once calling on the proprietor, without 
any map shewing what his loss by 
encroachment of the river might have 
been, to consent to a permanent settle- 
ment of the accretion. If the proprie- 
tor should refuse Ais consent, and should 
claim to have a settlement according to 
the provisions of Act IX of 1847, the 
Collector would say — “Since you will 
not take the land as a permanently 
settled estate, as I offer, I am bound by 
this Bill to assess it as a separate 
estate,** and he would proceed to assess 
it accordingly. Or the Collector might 
he of opinion that a settlement of the 
land could not properly be made for the 
same term as the settlement of the 
original estate; and in that case, he 
would feel himself bound at once to 
assess and settle it as a separate estate. 
This was contrary to the provisions of 
tAct IX of 1847, and it was not fair. 
No as&essment of land gained by allu- 
vion ought to take place until the Go- 
vernment was in a position to make a 
deduction from the sudder jumma for 
land which had been washed away v . ~ < 



MR. CURRIE asked if the Honor- 
able and learned Member would have 
the goodness to point out the words in 
the Section which required the Collector 
to proceed to muke a settlement before 
a new survey. He (Mr. Currie) con- 
tended that there was nothing in the 
Section which required the Collector 
to do any thing ot the kind ; but if the 
Honorable and learned Member could 
shew that there was, or that such was 
the effect of the wording of the Section, 
he would most readilv insert words 
making it clear that the alluvion was 
not to be assessed until it became liable 
to assessment under the Law of 1847. 

The CHAIRMAN asked, did the 
Honorable and learned Member contend 
that no change could take place by law 
in the rules in force for the assessment 
of land which came to be assessed under 
Act IX of 1847 ? 

Mb. PEACOCK replied, he had never 
contended anything of the sort. If this 
Bill had proposed to repeal Act IX of 
1847 in so many words, he should not 
have said that the Council had no power 
to repeal that Act ; but he should have 
argued against the expediency of repeal- 
ing it. 

The CHAIRMAN asked, if the Ho- 
norable and learned Member contend- 
ed that there ought to be no change in 
the rules which were in force for the 
assessment of alluvial lands in 1847? 
If not, then the objection which arose 
on Act IX of 1847 would be only as to 
the occasion on which the rules would 
come into force, and not as to the pro- 
visions of this Bill. He would willingly 
agree to any amendment which would 
make it more clear that this Bill was not 
intended to interfere with Act IX of 
1847, or define when land gained by 
accretions was to be assessed for revenue. 

Mb. PEACOCK said, what he con- 
tended was, that to alter ' the rules as 
they now existed would be an unjust 
interference with the rights of proprie- 
tors. He had endeavored to shew that 
the Section as it stood would alter the 
existing rules, inasmuch as it would 
authorize the assessment of land within 
ten years after a survey, and before a 
new map could be made. In the first 
place, he would lay down this position : 
the word “ shall” was compulsory ; the 
word “ may’* gave an option. He would 
nfrp proceed to shew how the Bill was 
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inconsistent with Act IX of 1847, and 
how the Revenue Authorities might 
assess lands before a new man was 
made out. Section I said;— “when 
laud” by which, he understood “ When? 
ever land” “is added by alluvial acces- 
sion to an estate pay tug revenue to Go* 
vernment, if it be so agreed on between 
the Revenue Authorities and the pro- 
prieter or proprietors, the revenue as- 
sessed upon the alluvial land, may be 
added to the jumma of the original 
estate.” He would suppose a case in 
which it was not so agreed upon ; — a case 
in which the proprietor objected to such 
an arrangement — and the Honorable 
Mover of the Bill had shewn some very 
strong reasons why proprietors might in 
some cases object to such arrangements 
— what would follow in such a case? 
Under the second branch of the Section, 
“ the alluvial land shall be assessed and 
settled as a separate estate with a sepa- 
rate jumma, and it shall thenceforward 
be regarded and treated as in all re- 
spects separate from and independent 
of the original estate.” Or if the Reve- 
nue Authorities refused to settle it as 
part of the original estate, the same rule 
would follow. In either of the cases 
supposed, it would be the duty of the 
Collector to assess the land as a sepa- 
rate estate with a separate jumma, and 
it must thenceforward be treated as ab- 
solutely distinct from the original' 
estate, and if a new map should not be 
made, the proprietor would still have 
to pay the jumma under the separate 
assessment though he could not have the 
benefit of a reduction of his original 

C ma in respect of the land which he 
lost. That, he (Mr. Peacock) 
thought, was objectionable and unfair., 
The rule laid down in Act IX of 1847 
appeared to him a just rule ; namely, 
that the Government should wait fotf 5 
ten years after each survey and then re-' 1 
assess, on the one hand charging addi* 
tional revenue upon land gained, and On 
the other allowing a deduction for land 
lost, during that period. 

[Mb. RICKETTS remarked that that* 
was the intention of the Act.] 

Would the Council, then, alter the ruin' 
laid down by Act IX of 1847 ? He, for 
his own part, would not. He saw no 
reason for such alteration; and the Boaitf 
of Revenue saw nonCu He would let the 
law-remain as it steed, applying t&e 
2o 
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principles of the Circular Order of 1838. 
If there was any doubt as to that Cir- 
cular Order being law, he would make 
it law. 

Mr. CURRIE said, as the discussion 
had been already a great deal too much 
prolonged, he should say but a few 
words in reply. He had listened to the 
Honorable and learned Member's re* 
marks with the greatest attention, but 
they failed to satisfy him that the Bill 
as it stood gave the Revenue Authori- 
ties any power which they did not now 
possess for assessing alluvial land. The 
Hill did not say that, when land is added 
by alluvial accession to an estate paying 
Revenue to Government, the Revenue 
Authorities shall assess revenue upon 
it ; but that, when that event occurred, 
“ the revenue assessed upon the alluvial 
land ida y be added to the jumma of the 
original estate — that was to say, the 
land, having become liable to assessment 
under other Laws, the mode in which it 
should be assessed was to be that which 
was provided by this Bill, and the se- 
cond branch of the Section was merely 
a continuation of the first. Ho would 
not dwell on the objection taken, because 
it was a mere question of words ; hut 
he must say, in his own defence, and in 
that of his colleagues in the Select 
Committee, that neither they, nor 
any of the Officers who had commented 
on the Bill — the Board of Revenue and 
the Sudder Court Judges — had under- 
stood it as affecting the operation of 
Act IX of 1847. As he had said before, 
however, he had no objection to insert 
some additional words in it to save, be- 
yond all question, the operation of that 
Act. 


The Honorable and learned Mem- 
ber had read the remarks made by Mr. 
Dampier on the Bill, and had laid great 
stress upon them, and upon the opinions 
expressed by the Board of Revenue. 
Ho doubt, upon a Revenue question, 
the opinions of the Board of Revenue 
were entitled to great respect ; but, as the 
Honorable and learned Chief Justice 
had observed, the Council should have 
regard not only to the present Members 
of the Board, but also to those who 
had gone before them. From some 
papers which he had obtained from the 
Board, he found that, on the 27th of 
February 1889, or only seven months 
the Circular Ordei’ of 1838, which | 
Mt. Feaeqck. , 


was so much insisted on, a note was writ- 
ten by the Secretary to the Board, shew- 
ing that the rules prescribed in the Cir- 
cular were not generally acted on, and 
recommending some modification of 
them. With the permission of the 
Council, he would read some extracts : — 

“ Recent references from Jessore and Patna 
show that some more distinct construction of 
the Law is necessary, no uniformity of prac- 
tice being observed in the mode of settling 
alluvial formations, and enforcing payment of 
the revenue assessed upou them. * • * 

In the great majority of cases, it is not con- 
sidered expedient or equitable to make a per- 
manent settlement of tho accrctiqn. The in- 
terests alike of the State and of the proprietor 
are opposed to such a measure. In such 
cases, tnen, it is impossible to double up the 
accretion with the original estate. Whether 
the former be engaged for by the proprietor 
on a temporary lease, or let in farm to 
a stranger, the accretion and the settled 
estate must be borne upon the Collector’s 
books as two distinct Mebals,and tho inconveni- 
ence of being compelled to regard and treat 
them as a single property is abundantly evi- 
dent. In such cases, they must, I conceive, 
almost of necessity, bo allowed to become se- 
parate estates, each being held separately 
responsible for tho revenue assessed upou 
it. * * * • • 

I submit that it is expedient to modify in 
some measure the Circidar Order of August 
1838, and that the consolidation of the ac- 
cretion with the parent estate as a singlo pro- 
perty, be insisted on only when a permanent 
settlement of the former be made and consum- 
mated. It might unobject ionably be made a 
condition of the proprietor being admitted to 
permanent engagements that he consent to the 
union of tho accretion with his settled estate, 
hut. in all cases of temporary settlement and 
farming lease, the alluvion being necessarily 
borne on the Towjee as a separate aud sub- 
stantive Mehal, it will be convenient, if not 
absolutely necessary, to recognize it as a dis- 
tinct property.” 

He read this to shew that, almost 
immediately after the issue of the Cir- 
cular Order of 1838, the impracticabili- 
ty of carrying out that Order had be- 
come apparent. Notwithstanding that 
Circular Order, he believed that the 
practice which had existed from the 
first had been very nearly that which, 
was prescribed in the Circular Order of. 
1841 ; and be would take it upon himself, 
to say that .the statement of Mr. l>am-. 
pier, that the rules laid down in this 
Bill (following as they did the rules of 
1841) were opposed to the old customs 
of the country, was not borne out by. 
the fact. . He had in his hand a Memo- 
randum which shewed that in the single. 
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District of Nuddea, there were no less 
than a hundred and eighty -three chirrs 
on the Collector’s rent-roll. Of these, 
sixteen were farmed to strangers ; five 
were said to be pending settlement; 
ten were settled permanently ; and all 
the rest were settled temporarily with 
the proprietors. That was conclusive 
proof of the existing custom, and he 
could see no reason for departing from 
it. Subject to any amendment for 
saving the operation of Act IX of 
1817, he hoped the Council would al- 
low the Section to staud in its present 
form. 

The CHAIRMAN said, there was 
no intention whatever to interfere with 
Act IX of 1847 ; but to obviate all 
possible doubt on the point, ho would 
move the insertion in the Section of the 
words which he had suggested before, if 
the Honorable and learned Member on 
bis right (Mr. Peacock) would allow his 
amendments to take precedence of the 
one proposed by himself. 

Mb. PEACOCK withdrew his amend- 
ment. 

The CHAIN MAN then moved his 
amendments, which made the fir«st lines 
of the Section run thus : — 

11 When land added by alluvial accession to 
an estate paying Revenue to Government, be- 
comes liable to assessment ,' 1 &c. 

The amendments were severally 
agreed to. 

Mb. PEACOCK moved that the 
words “ it be so agreed on between the 
Revenue Authorities and” be left out 
of the Section. 

The amendment having been put, the 
Council divided : — 

Ayes 3. Noes 5. 

Mr. Harington. Mr. Forbes. 

Sir Arthur Buller. Mr. Currie. 

Mr. Peacock. Mr. LoGeyt. 

Mr. Ricketts. 

The Chairman. 

So the amendment was negatived. 

Mr. PEACOCK said, he should now 
move to amend the second branch of 
the Section. By that part of the Sec- 
tion, if the owner of an estate to which 
alluvion had attached, refused to incor- 
porate .the alluvion with the estate, he 


would be eutitled to insist on its being 
settled as a separate estate, in oppo- 
sition to Government. He (Mr. Pea- 
cock) thought that the owner ought 
not to have that right, but that the 
separate settlement should be subject to 
the consent of Government, because the 
position of the alluvion might be such 
that the separation might depreciate 
the value of the original estate; and 
the security of the Government for the 
public revenue assessed upon it. Sup- 
pose the original estate to be a dock or 
a wharf, aud alluvion to have formed 
between it and the river. It was obvi- 
ous that, if the alluvion were made a 
separate estate, the dook or the wharf, 
from being cut off from its river-frontage, 
would become valueless, and the secu- 
rity of Government for the revenue 
payable in respect of it, might be de- 
stroyed. 

Then, there was another difficulty. 
He did not quite. see what was meant 
by the phrase tl settled as a separate 
estate,” as used in the Section. Was 
it intended that the alluvion should be 
so settled permanently, or that it should 
be so settled for a term ? If the latter, 
the meaning ought to be clearly ex- 
pressed. 

Mb. CURRIE said, the Bill as drawn, 
allowed the alluvion to be settled per- 
manently or temporarily. He did not 
see any objection to that. At the same 
time, it might perhaps be unobjection- 
able to allow the claim of the proprietor 
to permanent settlement only on condi- 
tion of his incorporating the alluvion 
with the original estate. 

After some conversation, in the course 
of which Mr. Peacock read a proposed 
amendment, which however he said re-- 
quired some modification — 

Mu. CUUIUE said, it was very diffi- 
cult to see all the bearings and effects 
of an amendment on a question of this 
nature at the moment ; and he should 
therefore move that the further consi- 
deration of the Bill be postponed until 
next Saturday, if the Honorable and 
learned Member would give previous 
notice of the alterations which he in-' 
tended to move. 

The motion was agreed to, and the 
Council resumed its sitting. 

Mb, PEACOCK gave notice that he ' 
would on Saturday the 81st instant, 
move to ieave out all .the words after' 
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the word u estate** in the 18th line of 
Section I of the above Bill, and to sub- 
stitute the following for them : — 

“ If it be not agreed as aforesaid, and the 
Revenue Authorities and the proprietor or 
proprietors agree that the alluvial land shall 
be assessed and settled os a separate estate, it 
may be settled aoeordingly, and such separate 
settlement shall be permanent if the settlement 
of the original estate is permanent. Whenever 
alluvial land is assessed separately, it shall 
thenceforward be regarded and treated as in 
all respects separate from and independent of 
the original estate. If the Revenue Authori- 
ties and the proprietor or proprietors cannot 
agree that the revenue assessed shull bo added 
to the original jurama, or that the alluvial land 
shall be assessed and settled as a separate 
estate, the land shall be let in farm for a period 
not exceeding years, reserving Maiikuua at 
the usual rute to the proprietor or proprie- 
tors for the time being of tlie original estate .’ 1 

Mb. PEACOCK also gave notice that 
he would on the same day move to in- 
troduce the following new Section after 
Section I L of the above Bill: — 

“Whenever a settlement of ulluvial land is 
made, the Revenue Officer shall determine whe- 
ther any and what additional rent shall be 
payable in reBpect of the alluvial land by the 
person or porsons entitled to any under- tenure 
in the original estate, to the proprietor or pro- 
prietors or to the farmer or farmers of the origi- 
nal estate ; and if the alluvial land be let on 
lease under this Act, whether any and what 
rent shall be payable by the person or persons 
holding suoh under- tenures, to tlie farmer or 
farmers of the alluvial land.” 

MADRAS MARINE POLICE. 

Mb. FORBES moved that Mr. Rick- 
etts be requested to take the Hill “ for 
the maintenance of a Police Force for 
the Port of Madras” to the .President 
in Council iu order that it may be sub- 
mitted to the Governor General for his 
assent. 

Agreed to. 

INSTITUTION OF SUITS AND APPEALS 
(N. W. PROVINCES). 

Mb. HARINGTON moved that Mr. 
Bicketts be requested to take the Bill 
u for the relief of persons who, in con- 
sequence of the recent disturbances, 
may have been prevented from institut- 
ing or prosecuting suits or appeals in the 
Claris of the North-Western Provinces 
the i period allowed by law” to the 
in Council iu order that it way 
W Mr. Peacock. 


be submitted to the Governor General 
fpr his assent. 

Agreed to. 

INSOLVENT DEBTORS (MOFUSSIL.) 

Mb. LeGEYT gave notice that he 
would on Saturday the 8 1st instant 
move that the Report of the Select 
Committee on the subject of a Law for 
tlie relief of Insolvent Debtors in the 
Mofussil be adopted. 

NABOB OF SURAT. 

Mr. PEACOCK gave notice that he 
would on the same day move that Mccr 
Jaffeer Alee Khan be informed that the 
Legislative Council have considered his 
Petition and that they see no suffi- 
cient ground for complying with the 
prayer thereof or for amending Act 
XVIII of 1848. 

The Council adjourned. 


Saturday, July 31, 1858. 

Present : 

The Hon'ble the Chief Justice, Vice-President, 
in the Cliuir. 

Hon. II. Ricketts, | H. B. Harington, Esq. 

Hon. B. Peacock, I and 

P. W. LeGc> t, Esq. I H. Forbes Esq. 

E. Currie, Esq. | 

GOVERNOR-GENERAL’S ABSENCE. 

The VICE-PRESIDENT read a 
Message informing the Legislative Coun- 
cil that the Governor-General had given 
his assent to the Bill “ to continue in 
force for a further period of six months 
Act IV of 1858 for providing for the 
exercise of certain powers by the Go- 
vernor-General during his absence from 
the Council of India.” 

STAMP DUTIES (BENGAL). 

The CLERK presented a Petition 
from the Rajah of Burdwan stating that 
the Petitioner’s pecuniary interests were 
very largely involved in the success of 
the proposed Bill “ to amend Regulation 
X. 1829 of the Bengal Code” for the 
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collection ojf Stamp. Duties), and praying 
(with reference to the Petition of Zemin- 
dars of West Burdwan presented on the 
6th Instant) that the Petitioner might 
be permitted to be heard by his Counsel 
in support of his interests at any time 
previous to the final consideration of the 
Bill. 

Mb. CURRIE said, the Bill had 
been introduced at the instance of an 
Agent of the Rajah himself, and its object 
was to carry out what the Rajah desired. 
There could, therefore, be no possible 
reason fpr his being heard by Counsel. 
Me (Mr. Currie) should move that the 
Petition be printed and referred to the 
Select Committee on the Bill. 

Mb. PEACOCK said, this was a case 
entirely out of the rule under which par- 
ties could be heard by Counsel. The Bill 
was one affecting, not the Rqjah’s private 
rights, but the Stamp Laws generally. 
He should, therefore, oppose the Mo- 
tion for referring the Petition to the Se- 
lect Committee, if the Petition contained 
nothing else than a prayer to be heard 
by Counsel. 

The VICE-PRESIDENT suggested 
that the Petition should be read in full 
at the table. 

The Petition having been read — 

The VICE-PR KSIDKNT said, al- 
though the Standing Orders admitted of 
persons being heard by Counsel in sup- 
port of a Bill, it was obvious that, if 
tlie Council acceded to the prayer of 
this Petition, they could not refuse to 
hear Counsel on behalf of the promoters 
of the Petition to which it took exception, 
and this would lead to an indefinite 
litigation of the question. 

Mb. PEACOCK said, any reasons 
which the Rajah of Burdwau might have 
to urge in support of the Bill, further 
than those which he had already ad- 
vanced, he should urge by Petition. Tliis 
was not a case in which he should be 
heard by Counsel merely because others 
had come forward to object to the Bill. 
As the Honorable and learned Vice-Pre- 
sident had very justly remarked, if the 
privilege were conceded to him, it must 
also be conceded to those who objected 
to the Bill; and the result might be an in- 
definite number of Petitions from other 
persons to be heard by Counsel. The 
liajali was not the only person interested 
in the Bill. It was a Bill which affect- 
ed the general Stamp Law ; and though, 


by reason hi* large, .might 
be interested in aiv amendment of the 
Law iora greater extent thamotiie^yet 
he was nat sq pecidtkrly interested 
entitle him to be heard byCounielia 
support of the Bill. . , 

Mb* CURRIE said, when he moved 
that the Petition be referred to tins 8* 
lect Committee on the Bill, he was nob ac- 
quainted with its contents, and supposed 
that there may be something in it which 
might be advantageously considered by 
the Select Committee. Having now 
heard the Petition read, however, he 
begged, with the leave of the Council, 
to withdraw his Motion. 

Mb. PEACOCK then moved that the 
Clerk be requested to inform the Maha 
Rajah of Burdwan, that this was not a 
case in which he was entitled to be heard 
by Counsel in support of the Bill. 

Agreed to. 

EXCLUSIVE PRIVILEGES TO INVENT- 
ORS. 

The CLERK presented a Petition 
from Mr. George Rogers, Solicitor, 
praying that Section XXXV of the Bill 
“for granting exclusive privileges to 
Inventors/’ might be so amended os not 
to revive so much of Act VI of 1856 as 
provided that exclusive privileges ob- 
tained under that Act should cease, 
unless put into practice in India within 
two years after the passing of the pro- 
posed Act. 

Mr. PEACOCK moved that the 
above Petition be referred to the 8e* 
lect Committee on the Bill. 

Agreed to. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

The CLERK presented a Petition 
from the British Indian Association 
against the enactment of any Law which 
might disturb or alter the existing Law 
as to the proprietary right to lands 
composed of alluvial formations, and 
praying that, for the projection of such 
right, a Clause be inserted in the Bill “ to 
make further provision for the settle- 
ment of land gained by alluvion in the 
presidency of Fort William in Bengal" 
in the terms of the amendment of which 
notice had been given by the.Jtlouorable 
Mr. Peacock. * ' - 
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ESTATE 07 THE LITE NABOB OF 
THE CARNATIC. 

Thi GLEBE presented a Petition 
from Prince Azeem Jali Bahadoor pray- 
ing to be heard by Counsel against th 
Bill “ to provide for the administration 
of the Estate and for the payment of the 
debte of the late Nabob of the Car- 
natic.” 

The VICE-PRESIDENT said, he 
thought it his duty to bring to the notice 
of the Council that this Petition tnus 
be taken as presented to-day, whereas, 
under the Standing Orders, it should have 
been sent in before the Report of the 
Select Committee on the liill. He 
did not wisli to throw any technical dif- 
ficulty in the way of the Petitioner, but 
to observe that any motion for the re- 
ception of this Petition should be accom- 
panied by one for the suspension of the 
Standing Orders if they were not already 
suspended. lie thought, however, that 
the Standing Orders had already been 
suspended in regard to this Bill. 

Mn PEACOCK said, they had been 
suspended only with one object, namely, 
to enable the Select Committee to present 
their Report on an earlier day than they 
would otherwise have done. In conse- 
quence of the several Petitions which 
had been submitted by Prince Azeem 
Jab, however, the full term of twelve 
weeks had now elapsed since tho Bill 
had been referred to the Select Com- 
mittee. If, therefore, the prayer of the 
Petition presented to-day was to be 
granted, it would be necessary to sus- 
pend the Standing Orders. To him, it 
appeared that this was a case in which 
it would be very proper to allow Prince 
Azeem Jah to be heard by Counsel. 
He thought, however, it should be dis- 
tinctly understood that Counsel was to 
be heard only on the subject of tho Bill, 
and not upon the construction of Trea- 
ties, or upon the question whether 
Prince Azeem Jah was entitled to be 
recognized as Nabob of the Carnatic or 
not. Tho question as to the effect of 
the Treaty had already been determined 
by the Government of Madras, by the 
late Governor-General, and by the Home 
Authorities. He should now move that 
the Standing Orders be suspended in 
ord$* that Counsel on behalf of Prince 
Amps Jah Bahadoor be heard on Satur- 
g&jgBBt at 11 o’clock upon the above 


Mr. HAR1NGT0N seconded the 
motion. 

Mr. FORBES said, the Honorable 
and learned Member had said that Coun- 
sel should be restricted to advocate the 
private interests of Prince Azeem Jah, 
and should not enter upon the construc- 
tion of Treaties. This, it appeared to 
him (Mr. Forbes), was a very proper 
restriction. But he hoped that the 
Honorable and learned Member would 
give a distinct engagement that he would 
move the third reading of the Bill on 
Saturday next either if Counsel should 
not appear, or if, appearing, Counsel 
should fail to satisfy the Council that 
Prince Azeem Jah’s rights were injurious- 
ly affected by the Bill. The Bill had been 
introduced in the latter part of March, 
and read a second time and published for 
general information in April. It had 
therefore now been before the Council 
upwards of four months. Prince Azeem 
Jah bad had ail April, all May, all June, 
and all July to appear by Counsel against 
t, but either from a sense of bis supposed 
dignity as uncle of the late Nabob, or 
for some other reason not explained, he 
lad taken no steps whatever in the mat- 
ter until the end of June. There were 
other parties besides Azeem Jah who were 
fleeted by the Bill There were many 
creditors of the late Nabob whose money 
lad been locked up for a great number 
of years, and who would receive interest 
at only six per cent, from the date of the 
Nabob’s death. Not a few of these were 
mercantile men, who could lay their 
money out to better advantage. He was 
he last person to oppose any obstacle to 
any claimant of the estate being heard 
n support of his just rights; but in do- 
ng full justice to Prince Azeem Jah, 
ie thought that the Council should see 
bat it did not do less than justice to the 
itiier parties. As four months had al- 
ready elapsed since the Bill was brought 
n, he hoped the Honorable and learned 
Member would not object to give a dis- 
tinct intimation that if Counsel should 
ot appear on Saturday next in behalf 
f the Prince or, appearing, should fail 
;o shew that this Bill injuriously affect- 
ed the interests of his client, he (Mr. 
'eacock) would move the third reading. 
Mr. PEACOCK said, he did not 
inderstand why he should be called 
ipon to give any such pledge as that 
roposed by the honorable Member 
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for Madra?. If the delay in the progress 
of the Bill bail been in any way owing 
to himself, there would have been good 
reason for requiring it of him ; but. he 
thought that the Council would acquit 
him of any share whatever in the delay, 
and would trust to him for the per- 
formance of his duty at the proper time. 
He had never shrunk from performing 
his duty, and he hoped that he uever 
should. There was no reason why the 
pledge suggested by the Honorable 
Member, should be demanded of him. 
He should therefore decline to give it, 
and would reserve to himself the right 
of moving the third reading of the Bill 
whenever he should think lit, so that 
he might be free to act ns circum- 
stances might require. If he should 
not do so in proper time, there was 
nothing to prevent the Honorable 
Member for Madras from moving the 
third reading. 

Me. FORBES said, he had no inten- 
tion whatever, in his previous remarks, 
to invade the rights and privileges of 
the Honorable and learned Member. 
When on the 3rd Instant the presenta- 
tion of the Report of the Select Com- 
mittee on the Bill was postponed for a 
fortnight, so as to allow time for the 
arrival of an amended Petition from 
Prince Azeem Jah, the Honorable and 
learned Member had himself intimated 
that 

“ it must be distinctly understood that on the 
I7th July the Report of the Select Committee 
would bo presented, unless some fresh Petition 
should that day come before the Council which 
would induce it to refer it to the Select Com- 
mittee for consideration j” 

and he (Mr. Forbes) had meant 
nothing more by his observations than to 
request that the Honorable and learned 
Member would see whether it would not 
be expedient for him to give to-day a 
similar intimation to that which he had 
given of his own accord on a former 
occasion. 

Mb. PEACOCK’S motion was put 
and agreed to. 

DESPATCH FROM THE COURT OF 
DIRECTORS. 

This CLERK reported to the 
Council that the had received from the 
Under Secretary to the Government of 


India in the Home Department, a eopy 
of a Despatch from the Court of Direct- 
ors reviewing the Acts of the.Legisla? 
tive Council for 1857. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

The CLERK stated that he had 
received a communication from the 
Acting Secretary to the Indigo Plan* 
ters* Association applying, on behalf 
of the Central Committee of the As- 
sociation, that the consideration of the 
Bill “ to make further provision for the 
settlement of land gained by alluvion 
in the Presidency of Fort William in 
Bengal,” be postponed for at least three 
months. 

Ma. ClJRRIE observed that he 
must say this was a very unreasonable 
request. 

The VICE-PRESIDENT said, he 
did not think that the corhmunicatioif 
which had been read by the Clerk was 
such a communication as was admissible 
under the Standing Orders. 

Mr. PEACOCK said, if the applica- 
tion to postpone the further consider* 
ation of the Bill was one which the 
Council thought should be entertained, 
the circumstance that it was made in an 
informal mode ought not to prevent it 
from being considered ; but it appeared 
to him that there was no reason for 
staying the progress of the Bill through 
the Council. 

Me. CURRIE said, he had not 
given any heed to the form in which 
the paper was drawn up. When lie* 
rose to address the Council, he was 
under the impression that it was in 
the usual form, and therefore he was 
proceeding to explain why the request 
which it contained, should not be 
granted. The feeling of the Council 
seemed to be that the request should 
not be complied with ; but it might be as 
well to remark that ample time had been* 
iven to the Association and .others to 
ring forward any objections which they 
might have to make to the Bill. The 
Bill had now been before the Council 
very nearly live months. Its subject 
had been fully disoussed on the motion 
for the. second reading, and, as was 
stated at the Meetingof the Associa- 
tion at which . this* application for delay 
wasiesolved on, full exports of tbe <&k 
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eu&ion were published in the newspapers 
of the 81st March arid 8th April. There- 
fore, it was quite cltfar that the Associa- 
tion had had full warning and ample 
• opportunity to bring forward whatever 
it had to say regarding the measure. 
Now that the Bill was about to be dis- 
posed of, the application was most un- 
reasonable 

Me. RICKETTS said, if he thought 
that the interests of those whom the 
Association represented, would be in- 
jured by the Bill as it stood, he should 
have been disposed, however informal 
the nature of the communication pre- 
sented, to give the time applied for ; 
but he had before him a newspaper 
report of the proceedings of the Meet- 
ing at which the Bill was taken into 
consideration, and lie did not see from 
it that the Bill would at all injuriously 
affect the interests of the applicants. 

The VICE-PRESIDENT said, at 
all events, it was desirable to pass the 
Bill through Committee to-day. The 
Association would then have an oppor- 
tunity of seeing how the Bill was set- 
tled, and, if so advised, might object 
to the third reading of the Bill by a 
Petition properly framed, and contain- 
ing such reasons as it might think pro- 
per to advance. 

FORT OF TANJORE (MADRAS). 

Mb. FORBES presented the Report 
of the Select Committee on the Bill 
“ for bringing the Fort of Tanjore and 
the adjacent territory under the Laws 
of the Presidency of Fort St. George.” 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mb. PEACOCK postponed the mo- 
tion, which stood in the Orders of the 
Day, for the third reading of the Bill 
“to provide for the administration of 
the Estate and for the payment of the 
debts of the late Nabob of the Car- 
natic.” 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

On tta Order of the Day for the ad- 
itommittee on the Bill “ to make 
farther Provision for the settlement of 
Imi jpnned by jdluvidn in the Presi- 


deucy of Fort William in Bengal” being 
read, the Council resolved itself into a 
Committee for the further consideration 
of the Bill. 

Mb. PEACOCK said, the Counoil 
had determined, by its vote lastSaturday, 
in reference to the first branch of Sec- 
tion I, that the Revenue Authorities 
should have power to say whether allu- 
vial formations in estates should be 
settled as part of such estates or not. 
But the second branch of the Section 
provided as follows 
« 

“ If the proprietor or proprietors object to 
such an arrangement, or if the Revenue Au- 
thorities are of opinion that a settlement of the 
alluvial land cannot properly be made for the 
same term as the existing settlement of the 
original estate, the alluvial land shall be assess- 
ed and settled as a separate estate with a 
separate juniina, and shall thenceforward be 
regarded and treated as m all respects separate 
from, and independent of, the original estate.'* 

He proposed that all these words 
should be left out of the Section, in 
order that the following might be sub- 
stituted for them : — 

“ If it be not agreed as aforesaid, and the 
Revenue Authorities and the proprietor or pro- 
prietors agree that the alluvial lAnd shall be 
assessed and settled as a separate estate, it 
may be settled accordingly, and such separate 
settlement may be permanent if the settlement 
of the original estate is permanent. Whenever 
alluvial land is assessed separately, it shall 
thenceforward be regarded and treated as in 
all respects separate from, and independent 
of the original estate. If the Revenue Authori- 
ties and the proprietor or proprietors cannot 
agree that the revenue assessed shall be added 
to the original juinma, or that the alluvial land 
shall be assessed and settled as a separate 
estate, the land shall be let in farm for a period 
not exceeding twenty-one years, reserving inali- 
kana at the usual rate to the proprietor or 
proprietors for the time being or the original 
estate.” 

After the debate of last Saturday, it 
was unnecessary to enter into any fur- 
ther discussion of these questions. Be 
would simply mention that the only 
particular in which the amendment he 
now moved differed from the amendment 
of which he had given notice was that 
it substituted the word “ may” for the 
word “ shall” between the words “such 
separate settlement” and “ be perma- 
nent.” The amendment as it originally 
stood gave the Revenue Authorities the 
option of settliAg alluyial lands as- a 
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separata estate or not ; but it required 
that, when such settlements were 
made, they should be permanent if the 
settlement of the original estate was 
permanent. It might be that, in the 
absence of any knowledge of the nature 
of the soil, and of other particulars, the 
Revenue Authorities might find it incon- 
venient to make separate settlements of 
alluvion permanent ; and consequently, 
having no power to make a separate 
settlement for a term, they might object 
to make a separate settlement at all. 
Thus, the proprietors might be injured. 
The substitution of the word “ may” 
for the word" shall” would enable them 
to exercise a discretion in the mutter. 

He had also filled up the blank re- 
served in the amendment for the number 
of years during which alluvial land 
might be let in farm, with the figures 
21. He thought a 21-years 1 lease 
would give the lessee such an interest 
in the land as would induce him to im- 
prove it. If, however, the Honorable 
Member for Bengal, who was more con- 
versant with these details, preferred any 
other number, he (Mr. Peacock) should 
have no objection to substitute it for 
that which he had adopted. 

Mb. CURRIE said, lie had two ob- 
jections to the amendment. The first 
was that it militated against the prin- 
ciple of the Bill, inasmuch as it gave 
the Revenue Authorities the option of 
objecting to a separate settlement of 
the chur with the proprietor. The 
principle of the Bill was that the pro- 
prietor of alluvial land had in all cases 
the right to a separato settlement of 
such land. His second objection to the 
amendment was that it left untouched 
the doctrine laid down by the late deci- 
sion of the Sudder Court, which was to 
the effect that, when alluvial land was 
let in farm, it remained attached to the 
original estate, although it was assessed 
with a separate jutnma, and was enter- 
ed in the Collectors rent-roll as a sepa- 
rate estate. Botli these points hud 
been already so fully discussed, and the 
vote which the Council had given upon 
them had so clearly affirmed the con- 
trary principle, that he thought it would 
be impertinent in him to occupy their 
time and attention by further argument 
on the subject. The Honorable and 
learned Mover of the amendment still 
maintained that the Revenue Authori- 
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| ties should have authority to object to 
I the separation of the alluvial land front 
the original estate. But even he* did 
not say that the proprietor should be 
compelled to incorporate the alluvion 
with the original estate ; — in fact, such 
compulsion would be impossible; and 
if the alluvion was not so incorporated, 
whether it were engaged for by the 
proprietor, or whether it were farmed, 
it became de facto separate estate, as 
hud been shewn at the adjourned debate 
on the motion for the second reading 
of the Bill by the Honorable Member 
(Mr. Grant) who, he regretted, was not 
present to-day. The argument in which 
the Honorable Member had made this 
appear, had been so clearly and ably 
put, that he (Mr. Currie) thought it 
unnecessary now to detain the Council 
by going over the same ground again. 

It did not occur to him that he not'd 
say anything more than to remind the 
Council of what had transpired on that 
occasion, and to urge upon them that 
to adopt this amendment would he to 
reverse the vote which they had come 
to then, and to defeat the object of the 
Bill. 

Mr. RICKETTS said, as the Honor- 
able and learned Member had substi- 
tuted the word " may” for the word 
“ shall” in his amendment, his chief ob- 
jection to the amendment as it previous- 
ly stood had been removed, because the 
substitution left it discretionary with 
the Revenue Authorities whether the 
settlement of the alluvion should be 
made for a term or in perpetuity. Ho 
had been told by many that what he 
had said on this subject on Saturday 
last was in several respects extremely 
obscure ; and lie had also been told that, 
when he modestly said that he would 
leave it to those learned Members who 
were better versed in construing Law, 
to decide which of the two varying 
opinions held by the Revenue Authori- 
ties in 1333 and in I84sl as to the 
meaning of the Law in question was the 
correct one — he had, in a manner, neg- 
lected his duty;— that, having been so 
long connected with the Revenue De- 
partment himself, he ought to have ex- 
pressed his own opinion on the question, 
if he had one. He certainly had an 
opinion on the question ; but as the 
point then under discussion was strictly 
a legal one; it had appeared to him that 

2 i> 
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it was desirable to relieve the Council 
from a dissertation on a legal point by 
one who was not a Lawyer. That he 
had an opinion upon it, however, and 
that, in former days, he had been bold 
enough to avow that opinion, ho would 
shew. In the year 1850, when in the 
Board of Revenue, he, with the concur- 
rence of his colleagues, drew up a paper 
of instructions for Settlement Officers 
from which he woj^d read one or two 
very short extracts : — 

“ The settlement of the alluvial lands should 
also bo made with the occupant owner. Such 
lands belong to the proprietor of the estate to 
which a change in the channel of tlio river had 
added it, and his right to it is exactly co-equal with 
that by which he holds the estate to which tlio 
alluvion has attached itself. The proprietors 
have a right to admission to terms of perma- 
nent engagement, whenever they may think fit 
to demand it, unless the alluvion have been 
let out in farm for a specified term in conse- 
quence of their recusance, and unless tlio in- 
crement be not in a state for permanent settle- 
ment ; in which cases, the local Commissioner 
will determine whether a temporary or perma- 
rent settlement shall be mude, and should tho 
partly entitled to settlement object to the con- 
solidation of the j nunna with that of the origi- 
nal estate, the increment shall be assossed as n 
distinct melial.” 

He contended in 1850 for the point 
for which he was prepared to contend 
now ■, but. tbe substitution of the word 
“ may” for tbe word “ shall” in the 
amendment before the Council, would, 
if that amendment were adopted, leave 
tho Section very much as it was origi- 
nally drafted. As originally drafted, the 
second branch of Section I provided as 
follows : — 

“In cases in which such union is not. agreed 
on, the alluvial land shull be assessed and set- 
tled as a separate estate with a separate jum- 
ma, and shall thenceforward bo regarded and 
treated as in all respects soparate from, and 
independent of, the original estate.” 

The substitution of the amendment 
now before tho Council for the second 
branch of Section I of the Bill as amend- 
ed by the Select Committee, would have 
exactly the same effect as the words he 
had just rend would have had — that 
was to say, the permanent or temporary 
settlement of alluvial formations when 
settled separately from the original 
estate, would be at the discretion of the 
Revenue Authorities. He had nothing 
more to urge ppon that point. 

fir. fttyketts 


But there was one point remaining 
on which he felt bound to occupy the 
attention of the Council for a few mi- 
nutes. There would, he thought, be 
some uneasiness out of doors as to the 
effectof the words “ unless the increment 
be not in a state for permanent settle- 
ment.” Tbe Revenue Authorities, in de- 
termining whether a separate settlement 
of alluvion should be made in perpetuity 
or for a term, were to take into con- 
sideration the condition of the land. 
Then would come the question — In 
what state must the land be to warrant a 
permanent settlement ? That allowedly 
must be a question of great difficulty, 
and the words might be differently 
understood by different Settlement 
Officers. At the Meeting of the Indigo 
Planters 1 Association at which this Rill 
was considered, he observed that Mr. 
F. A. Goodenough put 

“ tho case of the old bed of a river whose course 
has been changed — and said : — “ the chur 
land formed ill the old bed not being subject to 
increase or diminution, it should be the right 
of the Zemindar of the parent estate to bo able 
to claim a permanent settlement with himself of 
tbe old chur land ; for, the cliur in question not 
being subject, to change, it seems unfair that 
the Zemindar and his ryots should be subject- 
ed to the extortions of the subordinates in tho 
employ of the Revenue Authorities in the pe- 
riodical visits for tlio purposes of re-measure- 
ment and re-assessment, &c.” 

In a case like that, he (Mr. Ricketts) 
could not imagine that any Settlement 
Officer would, under the discretion which 
the amendment before the Council would 
give him, refuse to grant a settlement 
of the chur in perpetuity. On the 
contrary, he thought that he certainly 
would grant such a settlement ; and 
therefore, if that was all that the Asso- 
ciation had to ask, there was no occa- 
sion to delay the passing of this Bill. 
Rut, as it had been put to him a few 
days ago, supposing that one half only 
of alluvial land was under cultivation, 
should a permanent settlement be re- 
fused ? Probably, it should not. Then, 
it might be asked if one-half, or one- 
fourth, or one* ten th were cultivated, 
should perpetual settlement be refused ? 
It was utterly impossible to lay down 
any fixed rule for such cases ; and he 
thought that the duration of the sebtle- 
mer \ must bo left to the discretion of 
tho Revenue Authorities. 
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Mb. HARINGTON said, he had no- 
thing to add to the observations which 
lie had already made on the subject of 
the present Bill, and he should not have 
trespassed further upon the time of the 
Council to-day, but should have con- 
tented himself with giving a silent vote 
in favor of the amendment of the Ho- 
norable and learned Member of Council, 
though he should have preferred the u$e 
of the word " shall* * to that of the word 
“ may*’ in the sixth line, were it not that 
ho was anxious to take advantage of the 
opportunity which the continuance of the 
debate afforded him, to say a few words 
in reference to a remark which fell from 
the Chair on Saturday last, and which 
imputed to him inconsistency of conduct 
in that, after having, as a Member of the 
Select Committee, signed the Report 
which recommended tho passing of the 
Bill in its present form, he had joined 
the Honorable and learned Member of 
Council in proposing a material alter- 
ation in Section 1. He could not 
deny that lie had done both these tilings ; 
and in appearance, therefore, at least, 
he must admit that liis conduct was 
open to the charge brought against it. 
But what were the real circumstances F 
These, with the permission of the Coun- 
cil, he would briefly explain, and the re- 
sult would, he trusted, be his acquittal 
of the charge. Previously to the intro- 
duction of the present Bill, which had 
given rise to so much discussion, he had 
never had occasion carefully to look into 
the Law of alluvion as existing in this 
country, lie knew, of course, that there 
was such a Law, and he was not igno- 
rant of its general features ; but lie could 
call to mind only a single case in which, 
during a not very short official career, he 
had been required to administer its provi- 
sions ; and the point for determination in 
the case to which lie referred was, not whe- 
ther the proprietor of an estate to which 
some alluvial land had become attached, 
had or had not the right to insist upon 
that land being incorporated and settled 
with the original or parent estate, but 
to which of two contiguous estates, in 
reference to their peculiar formation, a 
narrow strip of land belonging to the 
one being found to intervene between 
some portion of the other estate and a 
part of the newly-formed land, the allu- 
vion must bo held to have accreted. The 
consequence was that, when the Honor- 
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able Member for Bengal introduced his 
Bill, he had a very imperfect knowledge 
of the subject to which it related. He 
lost no time, however, in endeavoring 
to make himself master of the Laws bear- 
ing on the question ; and the result of 
liis investigation of them was a doubt as 
to the correctness of the construction 
placed by the Honorable Member upon 
Regulation XI. 1826, and upon the 
intention of the fraArs of that Regula- 
tion. This doubt, which was shared in 
by others, including the Honorable and 
learned Member of Council on his left 
(Mr. Peacock), he communicated to tho 
Honorable Member for Bengal ; but the 
Honorable Member did not concur with 
him. It so happened that, on the day fixed 
for the second reading of the Bill, he was 
prevented by indisposition from attend- 
ing the Meeting of the Council; and tho 
Honorable Member for Bengal, on being 
made aware of this circumstance, with 
that courtesy and love of fair}>lay which 
characterized his every act in which 
those qualities could be displayed, at 
once proposed the postponement of his 
Motion for the second reading of the 
Bill until the following Saturday. The 
Motion came on upon that day, and it 
would be in the recollection of the Coun- 
cil that he (Mr. Haringbon) opposed the 
Motion conjointly with the Honorable 
and learned Member of Council on his left 
and the Honorable Member for Bombay, 
but they were in a minority. Subsequent- 
ly he was appointed a Member of the Se- 
lect Committee which was directed, in 
the first instance, to make a preliminary 
Report, and to suggest any alterations 
that might bo deemed proper in the Bill 
before it was published, and afterwards to 
submit the usual Report ; and he thought 
the other Members of tho Committee 
would recollect that at both Meetings of 
the Committee, he strongly advocated 
what he still contended for — namely, tho 
right of the proprietor of an estate to 
which land might become annexed by 
alluvion, to insist upon the incorpora- 
tion of that land with the parent estate 
on the sole condition of his agreeing to 
pay the revenue assessed upon it ; ami 
that he recommended that the Bill 
should be altered accordingly. The other 
Members of the Committee, however, 
did not agree with him ; and finding that 
he stood alone, he consented to sign the 
Reports presented to the # Council ; and 
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he submitted that those Reports would 
still have been the Reports of the Se- 
lect Committee, even though he had re- 
fused to sign them, and had recorded his 
dissent, which, properly speaking, he 
ought to have done, and which he re- 
gretted now that he had not done. The 
next stage in the Bill was the presenta- 
tion of the Reports of the Select Com- 
mittee ; and on the day on which the 
second Report w^prescutcd, he inti- 
mated to the Honorable Member for 
Bengal that, although he did not in- 
tend to propose any amendment of 
the Bill to make it accord with his 
views, yet, in the event of the Honorable 
and learned Member of Council on 
his left moving such amendment, which 
he fully expected he would do, he 
should consider it his duty to support 
him ; and that was what he had done on 
Saturday last. He would only further 
observe that the conduct pursued by I dm 
in respect to the present Bill, was not 
altogether without precedent ; in proof 
of wliich he need only refer to what had 
taken place during the passage through 
the Council of the Bombay Muidcipal 
Assessment Bill, which had been lately 
read a third time, and had now become 
'Law. The Honorable Member for Bom- 
bay, who had charge of that Bill, candid- 
ly told the Council that lie was opposed 
to some of the amendments proposed 
and adopted bj' the Select Committee, 
but that as be had found himself in a 
minority, he had signed the Report of the 
Select Committe without making any 
objection to it, and he afterwards allow- 
ed the Bill to pass through a Committee 
of the whole Council without any op- 
position on his part. Subsequently, in 
consequence of the receipt of a repre- 
sentation from Bombay, he himself 
moved several amendments in the Bill, 
to which, he (Mr. Harington) under- 
stood from what had fallen from him, 
he had all along boen favorable, and 
Borne of these amendments were adopted 
by the Council, notwithstanding that 
they had previously passed the Bill in 
the form recommended by the Select 
Committee, and the Bill had been re- 
ported accordingly. Now, he did not 
recollect that any charge of inconsisten- 
cy had been brought against the Coun- 
cil at large or against the Honorable 
Member for Bombay for their conduct 
,i& tbit instance, and he did not coqsi- 
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I der that they had laid themselves open 
to such charge. 

He had to thank the Council for the 
indulgent hearing they had accorded to 
him, and had to apologize for occupying 
so much of their time in a matter in a 
great degree personal to himself. 

The CHAIRMAN said, he did not 
know whether his Honorable friend 
would be strictly in order in the House 
of Commons in taking notice of what 
had taken place a previous day ; but 
he was the Ia>t person to oppose any 
technical objection to an Honorable 
Member offering any explanation re- 
garding himself, and he was glad of the 
opportunity wliich his Honorable 
friend had now afforded him of with- 
drawing what he had said last Satur- 
day respecting the consistency of the 
courso which lie had adopted with re- 
ference to this Bill. He ought to have 
remembered that his Honorable friend 
had expressed opinions in the Select 
Committee on this Bill similar to those 
which he expressed at tho last debate ; 
but he had no recollection of the fact 
when lie spoke, nor indeed could he 
recall it to mind even now ; though he 
willingly and unhesitatingly accepted 
the statement of his Honorable friend. 

He could not think that it was 
necessary for his Honorable friend to 
quote a particular precedent for the 
course wliich lie had taken in regard to 
tli is Bill. It seemed to be part of the 
normal state of the Select Committees 
of that Council. It continually hap- 
pened to him before be came thereto read 
the Report of a Select Committee which, 

I being signed by all the Members of that 
Committee, and containing no indica- 
tions of a difference of opinion, might 
be taken to inaply that they were 
unanimous. Yet, when the Bill got into 
a Committee of the whole Council, one 
very soon discovered that this apparent 
“unanimity was wonderful,** in the 
sense of its being no unanimity at all. 
For no sooner was the Bill in Com- 
mittee, than an important debate might 
arise on an amendment moved by one 
of the Members of the Seleot Commit- 
tee who had joined in signing a Report, 
recommending that the Bill should be 
passed as reported. These surprises 
were inconvenient ; and he would ven- 
ture to suggest that, where any Mem- 
ber of a Select Committee did not agree 
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in opinion with his colleagues, his dis- 
sent should be specified on the face 
of the Report, so that the Council 
might come prepared to hear the 
question raised in Committee of the 
whole Council, and to discuss it. This, 
however, was beside the question then 
before the Council, and he would only- 
repeat his apology to his Honorable 
friend for the observations imput- 
ing inconsistency to him on the last 
occasion. 

With reference to the question raised 
by the amendment, it seemed to him 
that the whole difiiculty, as indeed the 
difficulties of the Bill generally, had 
arisen from the various senses in which 
the word “settlement” was understood. 
When he first saw the Bill as it now 
stood, he confessed he was struck by 
the latter Clause, because he understood 
the word “settlement” to import a 
settlement, whether of a temporary or 
of a permanent character, between the 
Revenue Authorities and the proprietor 
of the land ; but lie was afterwards 
assured by the Honorable Mover of 
the Bill that every Revenue Officer 
would understand the term as compre- 
hending a lease of the land for a time 
on the failure of the proprietor to en- 
gage for it; and believing this to be 
the case, he did not see any objection 
to the Clause as it stood. He wished 
further to observe that, if it was proposed 
so to amend the Clause as to distinguish 
between a temporary settlement and a 
settlement which would be permanent 
or would extend to the same period as 
the settlement of the original estate, 
he should have no objection to the 
amendment discussed at the last Meet- 
ing, and would prefer that the proprietor 
of an estate should have the option, on 
such a settlement, of incorporating an 
alluvial formation with the estate, and 
holding both subject to one consolidated 
jumma. His reason for supporting on 
the last occasion the Clause as it stood 
was that it made no distinction be- 
tween permanent settlements and set- 
tlements of a temporary character, and 
he considered it would be better for all 
parties to leave it to the discretion of 
the Revenue Authorities whether the 
settlement of an alluvion should be in 
perpetuity or for a term. That ques- 
tion appeared to have now been settled 
by the Council, and he had no desire to | 
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re-open it, especially as the Petition of 
the British Indian Association, which 
complained that the Council had not 
adopted the views urged by the 
Honorable and learned Member on his 
right (Mr. Peacock) with respect to 
the amendment negatived last Saturday, 
gave one also to understand that the 
Association would be satisfied if the 
amendments now proposed by him, were 
adopted. That ChflKse, as it now stood, 
left it to the discretion of the Revenue 
Authorities whether the separate settle- 
ment of alluvial lands should be per- 
manent or temporary, and that seemed 
to satisfy the Honorable Member on 
his left (Mr. Ricketts). He thought 
that the Clause was better than the words 
in substitution of which it was proposed, 
because it shewed more clearly that the 
settlements intended were settlements 
to be made with the proprietors them- 
selves, and that leases to tjrird parties 
would bo a distinct thing. The only 
remaining objection made to the amend- 
ment was that it would still leave the 
right to malikanain the alluvion subject 
to be treated as passing to the auction- 
purchaser in the event of a sale of the 
original estate for arrears of revenue. If 
an alluvion was let on lease, there could 
be no default which would result in a 
Government sale of the alluvion. 

Mr. RIGKKTTS said, if the alluvion 
should be settled separately with the 
proprietors, and arrears of revenue 
should accrue upon it, it might be sold 
separately for such arrears. 

The CHAIRMAN said, any settle- 
ment made with the proprietor, would 
come under the first branch of the 
amendment proposed : — “ If it be not 
agreed as aforesaid,” (that was to say, 
that the alluvion should be incorporated 
with the original estate) : — 

and the proprietor or proprietors agree 
that the alluvial lands shall be assessed and 
settled as a separate estate, it may be settled 
accordingly, and such separate settlement may 
be permanent, or it may be temporary.” 

If the settlement was g^nraU, tire 
alluvion might be Bold for arrears of reve- 
nue ; but it oould only be sold as distinct 
from the original estate ; for the amend- 
ment provided that — 

“ Whenever alluvial land is assessed se- 
parately, it shall thenceforward be regarded 
and treated as in all respects separate from, 
and independent of, the original estate.” 
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In any settlement made with the 
proprietor, whether temporary or per- 
manent, the proprietor must take the 
alluvion subject to its liability to sale 
for arrears of revenue. But if the allu- 
vion was let in farm, the only conse- 
quence, he apprehended, of a default in 
the payment of the rent would be the 
forfeiture of the existing lease, and the 
grant of a new lease still reserving ma- 
likana to the proprUtor of the soil. But 
the objection suggested by the Honor- 
able Member for Bengal was the liability 
of the proprietor to forfeit this right 
of malikana on a sale of the parent 
estate for the arrears of revenue assessed 
on that estate. He (the Chairman) 
was not so struck with the magnitude 
of this grievance, and considering that 
malikana was simply an incident to the 
right of the proprietor ; that he enjoyed 
the right of malikana because he was 
proprietor of the parent estate, he did 
not greatly care whether it parsed to 
the auction-purchaser or not. What he 
wished was, to give the proprietor the 
power of having a separate settlement 
made of the alluvion if he chose to 
engage for it, so that the original estate 
and the alluvion might be two distinct 
mehals, and neither be liable for the 
revenue assessed upon the other. 

On the whole, and finding that it 
seemed to be viewed with favor by 
Zemindars and landholders, he was in- 
clined to support the amendment. 

Mr. CURRIE said, when he first 
addressed the Council, from the great 
anxiety which he felt to avoid saying 
more than was absolutely necessary on 
a subject which had been so very fully 
discussed, and on which he had repeat- 
edly trespassed on the indulgence of the 
Council, he was afraid he had said less 
than he ought to have done. The 
Honorable Member on his right (Mr. 
Ricketts) aud the Honorable Member 
for Madras were not in the Council 
when the discussion on the Motion for 
the second reading took place ; and he 
would ths^fore explain very briefly on 
what grounds it was that lie objected 
to the amendment now proposed. He 
objected to the words “ and the Reve- 
nue Authorities and proprietor or pro- 
prietors agree that the alluvial lands 
fttiftH he assessed and settled as a sepa- 
rate estate. n He contended that if the 
proprietor was/ from any cause, uuwill- 
: ; The Chairman 


ing to incqrporate the alluvion with 
the original estate, ho was entitled to 
claim the separate settlement of the 
alluvion ; and, to his apprehension, the 
amendment ought to run thus : — 

“ If it be not so agreed, the alluvial land 
shall be assessed and settled as a separate 
estate.” 

He thought that this was the right 
of the proprietor. Where alluvion had 
accrued, the proprietor was entitled to 
incorporate it with the original estate ; 
but if he did not do thai% he did not 
lose his right to the alluvion. If he 
was willing to pay the jumma assess- 
ed, ho was entitled to a separate settle- 
ment of the chur, and the Revenue 
Authorities had no right whatever to 
say that he should not have it. But 
the amendment gave them that right. 

Then the amendment said, that, the 
Revenue Authorities and the proprietor 
agreeing, the alluvion “ may be settled 
accordingly,” (that was to say, as a 
separate estate) “ and such separate 
settlement may be permanent, if the 
settlement of the original estate is per- 
manent.” And then came the follow- 
ing .— 

lt If the Revenue Authorities and the pro- 
prietor or proprietors cannot agree that the 
revenue assessed shall bo added to the original 
jumma, or that tlic alluvial land shall be as- 
sessed aud settled as a separate estate, the land 
shall bo let in farm for a period not exceed- 
ing twenty -one years, reserving malikana at 
the usual rate to the proprietor or proprie- 
tors for the time being of the original estate.” 

If the amendment were passed, the 
effect of this Clause would be that to 
which the Honorable and learned 
Chief Justice bad alluded ; namely, that, 
in accordance with the doctrine laid 
down by the Sudder Court, the rights 
of the proprietor in the chur would pass 
with the conveyance of the original 
estate, should the original estate be sold 
for arrears of revenue. Honorable Mem- 
bers talked of the proprietor’s right to 
malikana ; but it was to be remembered 
that the rights of the proprietor in an 
alluvion let in farm were not only the 
right to malikana during the continu- 
ance of the lease, but also the recurring 
right of engaging for the alluvion after 
a certain period, which period was limit- 
ed by Regulation YII. 1822 to twelve 
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years. That was a substantive and 
valuable right. The Honorable and 
learned Mover of the amendment had 
objected on Saturday last to this Bill, 
on the ground that, in his opinion, it 
was an invasion of private rights. Now, 
he (Mr. Currie) maintained that this 
was a very serious and flagrant invasion 
of private rights, to say that the pro- 
prietary right in the chur should pass 
out of the owner’s hands on account of 
a default under a distinct contract, for 
which default a specific penalty was 
provided by Law. Then lie supposed 
that the amendment would go tho whole 
length of the doctrine laid down in the 
decreo of the Sudder Court, and that 
the proprietary right in the alluvion 
would pass to the auction-purchaser at 
a revenue sale of the original estate, 
although the proprietor of the original 
estate might have sold such right to 
another person. Every proprietor had 
unquestionably a full right to sell either 
the whole or a portion of his estate. If 
that was so, why had he not a right to 
sell the alluvion ? The alluvion was not 
only a portion of his estate, but a dis- 
tinct and separate portion, subject to a 
distinct and separate jumma, — or rather 
it was itself a separate estate ; and why 
should the proprietor’s right of disposing 
of it be controlled or nullified by de- 
claring that it must of necessity follow 
the fortunes of the original estate ? 

If tho intermediate Clause in the 
amendment, beginning — “ Whenever al- 
luvial land is assessed separately” — 
were transferred to the end of the 
amendment, it would be an improve- 
ment, because it would then provide 
that the alluvion when let in farm 
should be separate from and independ- 
ent of the original estate ; but the 
amendment would still be objectionable, 
because it would take from the proprie- 
tor his inalienable right of having a 
separate settlement of the chur, if he 
was willing to pay the jumma assessed 
upon it. 

For these reasons, he would oppose 
the amendment. To accept it, would, 
it appeared to him, be entirely to defeat 
the object of the Bill. 

With respect to the remarks of the 
Honorable and learned Chief J ustice as 
to what the term “ settlement” as used 
in the Bill implied, he (Mr. Currie) had 
no doubt that the assessment of the 


revenue and the definition and record 
of the rights of tenants and proprietors 
constituted the settlement. Whether 
the proprietor accepted the terms offer- 
ed by the Revenue Officers, or whether 
he refused them, and the land was let 
in farm, the arrangement made was 
equally a settlement. But still, as so 
much doubt had been suggested as to 
the import of the term, he should pro- 
pose, at the proper time, to add the fol- 
lowing words to the Section : — 

“ Whether the separate settlement be made 
with the proprietor or proprietors, or the land 
be left in farm in consequence of the rofusal of 
tho proprietor or proprietors to accept the 
terms of settlement .’ 1 

Mu. RICKETTS said, should the 
amendment before the Council be nega- 
tived, lie should propose to introduce 
some words into the Section as it stood, 
which, ho thought, would mqet the views 
both of -the Honorable and learned Mem- 
ber opposite (Mr. Peacock) and of the 
Indigo Planters’ Association. If the 
amendment was lost, he should move the 
insertion of words in the latter branch 
of the Section which would make it run 
thus : — 

“If the proprietor or proprietors object to 
such an urrangemont, or if tho Revenue 
Authorities are of opinion that special reasons 
exist why a separate settlement of the alluvial 
land should not be made for the same term 
as the existing settlement of the original 
estate, the alluvial land shall be assessed and 
settled us a separate estate with a separate 
jumma, and shall thenceforward be regarded 
and treated as in all respects separate from, 
and independent of, the original estate.” 

Under that provision, the general 
rule all over Bengal would be to settle 
alluvial lands in perpetuity, except 
whore special reasons should exist which 
rendered such settlement inexpedient. 

Mu. IlAllINGTON said, he had to 
express his acknowledgments to the 
Honorable and learned Chairman for 
the manner in which he had met . the 
observations which he had ventured to 
address to the Council in reference to 
what had fallen from the Honorable 
and learned Chairman on Saturday last 
in connection with his conduct on the 
present Bill, and to say that he was 
quite satisfied. He agreed with the 
Honorable and learned Chairman that 
the present practice of all Members of 
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Select Committees signing the Re- 
ports on Bills referred for their consi- 
deration, notwithstanding that one or 
more of their number might be dissen- 
tient as respected the whole or some 
portion of the Report to be made, was 
inconvenient. The Report agreed to by 
the majority of the Select Committee, 
should still be the Report of the Com- 
mittee ; but any Member dissenting from 
his colleagues should record the grounds 
of his dissent ; and he proposed to adopt 
this course in future. 

And now as regarded the Section of 
the Bill under discussion. The Honor- 
able Member for Bengal had stated that 
the proprietor of alluvial lands attached 
to the main land, had a right to demand 
a separate settlement of these lands ; 
but he had not pointed out any Law as 
conferring that right upon him, and he 
(Mr. Harington) knew of no such Law. 
Regulation XI. of 1825 certainly did not 
give it ; for that enactment declared that 
the alluvion should be an increment to the 
tenure ofthe person to whose lundon state 
it was aunexed, — not that it should be 
held separately therefrom. The Govern- 
ment, had it pleased, might have declar- 
ed its own right to all alluvial lands 
not existing at the time of settlement ; 
and had it done so, he did not think that 
the proprietors of estates to which such 
lands might have subsequently attached 
themselves, or might hereafter become 
attached, would have had, or would have 
any just cause to complain; but instead 
of asserting this right, the Government 
consented to the alluvial formation be- 
coming the property of the owner of the 
adjoining estate, intending, he thought, 
that, for all future time, it should belong 
to, and should be included within the 
limits of that estate. No doubt that, 
as stated by the Honorable Member for 
Bengal, the owner of an estate with 
which alluvial lands might have been 
incorporated and settled, had the power 
at any - time to dispose of them by sale, 
gift, or otherwise, and by so doing, to 
constitute them a separate property ; but 
in such case, he could not allot the re- 
venue to be paid by the alluvion. That 
could be done by the Collector only ; 
and in apportioning the revenue between 
the original estate and the alluvion, the 
Collector would of course take care so 
to distribute the amount that, in the 
of the, original estate being 


injured by the loss of its river-frontage, 
it should have no difficulty in paying 
the revenue assessed upon it such loss 
notwithstanding. He agreed with the 
Honorable and learned Chairman that it 
was a matter of comparatively little im- 
portance whether in the case of the allu- 
vion being let in farm, and of the parent 
estate being sold for arrears of Govern- 
ment revenue, the sale should include 
the alluvion subject to the farming lease 
or should be exclusive thereof, provided 
that due intimation was given before- 
hand of what was to be sold, in order 
that intending purchasers might know 
what they were buying, and that there 
might be no ground for dispute on this 
point after the sale. The only objection 
that lie had to the decree of the S udder 
Court, so often referred to, was that, in 
the particular case in which that decree 
was passed, the Collector, whether right- 
ly or wrongly, would seem purposely to 
have excluded the alluvion from the sale, 
and not to have sold it with the parent 
estate ; in which case, the right of the 
purchaser of the latter to take the former 
also was at least doubtful. 

Mn. PEACOCK said, lie thought 
that tlio Honorable Member for Bengal 
had not clearly drawn a distinction 
between two material points. An allu- 
vial formation might be added to an 
original estate as part of that estate in 
perpetuity, or it might be settled as a 
separate estate either permanently or 
for a term. If it was settled as a sepa- 
rate estate, whether permanently or for 
a term, the original estate was not 
liable for the jumma assessed upon it. 
The Honorable Member for Bengal 
said th.it the proprietors of estates to 
which alluvion accreted, had a right to 
the separate settlement of the alluvion ; 
but he had not shewn under what Law 
they had that right. When the Law 
said that land added to an estate by 
alluvion should be considered an incre- 
ment to the estate, he (Mr. Peacock) 
apprehended it meant that the land 
should be considered a parcel of the 
estate, and that one consolidated jumma 
should be reserved to Government in 
respect of both. But he (Mr. Peacock) 
knew of no Law which entitled the 
owner of an alluvion to have it settled 
as a separate estate if he pleased. Sup- 
posing, however, that the Honorable 
Member for Bengal was correct, the 
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Honorable Member had not said 
what sort of a separate settlement 
the owner was entitled to have, — whe« 
ther a separate settlement in perpe- 
tuity, or a separate settlement for a term. 
The second branch of Seotion I. as 
it stood, gave no information on the 
point. If the alluvion were settled as a 
separate estate, notwithstanding the 
decision of the Sudder Court, it would 
be sold as a separate estate ; but if it 
were incorporated with the original 
estate, it would, of course, be sold sub- 
ject to its liability for the consolidated 
jumma. The Sudder Court’s decision 
appeared to him to be perfectly correct. 
When the alluvion was let in farm, 
malikana allowance being reserved, the 
malikana ought to go to the owner of 
the original estate for the time being, 
since it was only an incident to the 
right of property in the original estate, 
and the amendment which he proposed 
would provide for that. 

With respect to what had fallen from 
the Honorable Member opposite (Mr. 
Ricketts), he had no objection that the 
general rule should be that, if the Re- 
venue Authorities were willing to settle 
an alluvial formation as a separate 
estate, and the original estate to which 
it had become annexed was permanently 
settled, the settlement of the alluvion 
should likewise be permanent. If the 
Honorable Member should propose to 
add a provision to that effect to his 
amendment, he should not object to 
such addition being made ; but he did 
not think that it was necessary ; be- 
cause, as he had left it to the option of 
the Revenue Authorities whether the se- 
parate assessment of alluvion should be in 
perpetuity or for a term, he apprehended 
that they always would make such 
settlements permanent, if the settle- 
ment of the original estate was perma- 
nent, unless they should see special 
reasons to the contrary. He thought 
his amendment sufficient as it stood, 
and should press it. 

Mb. CURRIE said, he would not be 
drawn into an argument on the interpret- 
ation of Regulation XI. 1825 , a subject 
which had been discussed usque ad nau- 
seam. He would merely repeat, what he 
had said before, that Regulation XI. 
1825 had nothing whatever to do with 
arrangements between the Government 
and the proprietor. Its object and effect 
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were simply to determine questions of 
proprietary right between individuals. 

The Honorable and learned Member 
had said that it was quite right that, if 
there was a sale of the original estate^ 
the right to Malikana in respect of the 
alluvion should go to the auction-pur- 
chaser, inasmuch as it was a right whioh 
belonged to the proprietor of the origi- 
nal estate. [Mr. Peacock explained that 
he spoke of a private sale.] Well, if the 
proprietor of the original estate Bold the 
estate with the chur, then of course the 
right to malikana for the chur would 
' pass to the purchaser ; but he understood 
the Honorable and learned Member to 
argue that the malikana was incident to 
the right of property in the original 
estate. Such was not the case. Malikana 
was an allowance to proprietors who did 
not engage for the revenue of their 
estates. In the case supposed, Malikana 
was given to the proprietor, not because 
he was the proprietor of the original 
estate, but because he was the proprietor 
of the chur, which alone was the subject 
of settlement. 

The Honorable and learned Member 
bad further said that there was nothing 
to shew that the proprietor had a right 
to a separate settlement of the allu- 
vion. He had contended that the Re- 
gulations gave the proprietor only a 
right to incorporate it with the original 
estate, and had asked him to shew under 
what Law he was entitled to insist on 
its being separately settled. He replied, 
under that Law which declared proprie- 
tors of land to have a preferential right 
to engage for the revenue assessed upon 
the land. If the proprietor was willing 
to pay the revenue which the Revenue 
Authorities thought should be assessed 
upon the alluvion, he had an absolute 
and indefensible right to have it settled 
with him. That was the Law upon 
which lie stood. 

Me. PE ACOCK said, what he wanted 
to know was, whether the separate settle- 
ment was to be permanent or temporary. 

Mb. CURRLE said, it was in the 
option of the Revenue Authorities to 
make it either one or the other. He 
was quite prepared to shew that the 
proprietors of churs had not a right to 
h&ve them settled in perpetuity. The 
ownership gave them a right of settle- 
ment, but it did not give them a right 
of settlement in perpetuity. But as the 
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amendment before tlie Council did not 
raise that question, he declined to go 
into an argument upon it. 

He was quite willing to assent to the 
amendment which the Honorable Mem- 
ber on his right proposed to move. His 
main objection, after all, was to the lat- 
ter part of the amendment under dis- 
cussion, which contemplated the allu- 
vion continuing attached to the original 
estate, although it should have been se- 
parately settled. 

The CHAIRMAN remarked that after 
what had been just said, he doubted whe- 
ther it would not be better to introduce 
a provision preventing the proprietary 
rights of the Zemindar in alluvion let 
out iu farm, from necessarily passing 
under a revenue sale of the original 
estate. According to the construction 
of tho existing Sale Law which the 
Sudder Court had adopted in the case 
of Koelwar, supposing that a Zemindar 
and the Revenue Authorities failed to 
come to an agreement as to the settle- 
ment of the chur, and that the Revenue 
Authorities let out the chur iu farm for 
twenty-one years, reserving Malilcana 
to the Zemindar ; and supposing that, 
during the existence of the lease, ar- 
rears of revenue accrued on the origi- 
nal estate, and the original estate 
was put up for sale, — then, the right 
to tho Malikana reserved in respect of 
the chur, and the right to engage for 
a settlement of the chur after the ex- 
piration of the lease, would necessarily 
pass to the auction-purchaser, even 
though the defaulting Zemindar had 
already sold or assigned those rights. 
[Mr. Currie — No doubt.] As he was one 
of those who thought that the Sale Law 
was far more stringent than it ought 
to be, he would gladly insert words 
which would prevent such consequences. 

Mb. PEACOCK’S Motion was then 
put that the second branch of Section 1. 
be omitted. 

The Council divided : — 


Ayes. 3 . 
Mr. Harington. 
Mr. Peacock. 
Tlie Chairman. 


Noes. 4. 
Mr. Forbes. 
Mr. Currie. 

Mr. LeGeyt. 
Mr. Ricketts. 


The Motion was therefore negatived. 
MR. CURRIE moved that the follow- 
| words be added to tho Section : — 
whether the separate settlement be 

. Jfr, Currie- 


made with the proprietor or proprietors, 
or the land be let in farm in consequence 
of tlie refusal of the proprietor or pro- 
prietors to accept the terms of settle- 
ment.” 

Agreed to. 

Mb. RICKETTS moved that the 
following words be inserted after Section 
I : — “ The separate settlement may be 
permanent if the settlement of the origi- 
nal estate is permanent.” 

Agreed to. 

Section II was passed after the inser- 
tion of the following words in the 11th 
line : — “ To determine whether any and 
what additional rent shall be payable iu 
respect of the alluvial land by the person 
or persons entitled to any under-tenure 
in the original estate.” 

Section 111, tlie Preamble, and the 
Title were passed without amendment. 

The Council having resumed its sit- 
ing, the Bill was reported. 

INSOLVENT DEBTORS (MOFUSSIL.) 

Mb. LeGEYT postponed the motion, 
which stood in tho Orders of the Day 
that the Report of the Select Commit- 
tee on the subject of a Law for the re- 
lief of Insolvent Debtors in the Mofus- 
sil be adopted. 

ABSENCE OF THE GOVERNOR 
GENERAL. 

The Vice-President read a Message 
informing the Legislative Council that 
the Governor General had given his 
assent to the Bill " to continue in force 
for a further period of six months Act IV 
of 1858 for providing for the exercise of 
certain powers by the Governor General 
during his absence from the Council of 
India.” 

NABOB OF SURAT. 

Mr. PEACOCK moved, pursuant to 
notice, that Meer Jafur Alee Khan be 
lformed that the Legislative Council 
lave considered his Petition, and that 
;hey see no sufficient ground for com- 
ilying with the prayer thereof, or for 
amending Act XVIII of 1848. In do- 
ng so, he said it would be right that 
he should state briefly the grounds upon 
which be thought that the Council ought 
lot to comply with the prayer contained 
in the Petition. The Petitioner asked 
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that the Council should take his Petition 
into consideration, and pass an Act to 
amend Act XVIII of 1848, in conformi- 
ty with the Draft Act submitted by him. 
The Draft Act submitted by him pro- 
posed — 

11 that so much of Act XVIII of 1848 as pro- 
vides that no aot of the Governor of Bom- 
bay in Council in respect to the administration 
to, and distribution of, such property from the 
date of the death of the said late Nabob shall 
be liable to be questioned in any Court of law, 
may be repealed ” 

and — 

“ that it shall be lawful for the East India 
Company, or any person deeming himself 
aggrieved by any decision, order, or proceeding 
heretofore made or taken respecting the estate 
of Meer Ufzoloodeen Khan, the late Nabob of 
Surat, under the said recited Act, or hereafter 
to be made or taken under the said recited 
Act respecting the said estate, to appeal there- 
from to Her Majesty in Council, in order that 
such appeal may be referred to and be heard 
by the Judicial Committee of the said Council 
pursuant to the provisions of an Act of Parlia- 
ment passed in the Sessions of the third and 
fourth yoars of the reign of His late Majesty 
King William the Fourtli, intituled ‘ An Act 
for the better administration of Justice in Her 
Mnjesty’s Privy Council.’ But any appeal 
against an order already made by the Governor 
in Council of Bombay sliull bo preferred witliin 
six months after the passing of this Act.” 

Section II of the Draft Act had been 
taken very nearly verbatim from a Bill 
which had been introduced into the House 
of Commons and passed there, but which 
was afterwards thrown out by the House 
of Lords, on the ground that it was not 
a private Bill. 

The late Nabob died on the 8th of 
August 1842. At that time, ho was 
not subject to the jurisdiction of thu 
ordinary Civil Courts of the Govern- 
ment, and he had a certain jurisdic- 
tion over his relations and dependants. 
It appeared that upon his death the 
Government of Bombay took possession 
of his property, and sanctioned the pay- 
ment of certain sums of money out of 
the proceeds of the estate for the main- 
tenance of his family and the liquidation 
of his debts. In the year 1845, Sir 
Robert Arbutlinob, then Agent for the 
Governor at Surat, reported upon certain 
specific claims which had been preferred 
to property belonging to the estate of the 
late Nabob, and also upon the claims of 
the Nabob's creditors. In August 1840, 


Mr. Willoughby, then a Member of the 
Council of Bombay, suggested that an 
Act should be passed conferring power 
on the Government to arrange the 
affairs of the late Nabob. On the 8th 
September following, the Governor of 
Bombay recorded a Minute upon this 
suggestion, in which he said: — 

“ I certainly think, with Mr. Willoughby, 
that we ought to have an Act to legalize our 
proceedings in taking possession of and dis- 
tributing, according to Mahomcdan Law, the 
property of the late Nabob. Strictly speaking, 
perhaps, the Government should, on his demise^ 
have interfered in no way whatever with any 
matter unconnected with the question of the 
continuance of the dignity, and the stipend 
paid by Government j but this course would 
evidently have given rise to endless disputes, 
and to the greatest injustice ; and although our 
interference might not have been justifiable iu 
the case of a private party, however wealthy 
or however high in consideration, yet it may 
have been bo when we consider that His High- 
ness had been recognised by us as v a Sovereign 
Prince, while all the claimants to his property 
were at his demise, only ordinary subjects of 
the British Government." 

The draft of an Act was framed and 
published in February 1848, Section I 
of which empowered the Governor of 
Bombay in Council to exempt from the 
jurisdiction of the Civil and Criminal 
Courts, the widows and such of the sur- 
viving relatives of the late Nabob as he 
should think proper, and to declare them 
amenable to the authority of an Agent 
appointed for the purpose. Section II 
enacted as follows 

“ And it is hereby enacted that it shall be 
competent to the Governor in Council of Bom* 
bay to act in the administration of the proper- 
ty of whatever nature left by the late Nabob 
of Surat, in regard to the settlement and pay- 
ment of the debts and olaims standing against 
the estate of the said late Nabob at the time 
of his demise, and to make distribution of the 
remaining property among his family ; and that 
all acts of the said Governor in Council of 
Bombay, in respect to such property, from the 
date of the demise of the said late Nabob, shall 
be held to be valid, and not liable to be quee* 
tioned in any Court of Law." 

Ou the 11th of March 1848, Meer 
Jafur Alee Khan addressed a letter to 
the Governor iu Council at Bombay, in 
which he said : — 

“ Having observed in the public papers that 
an Act for the administration of the estate of 
the late Nabob of Surat lias been laid before 
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the Legislative Council, I beg to call the at ten* 
tion of jour Honor in Council to the second 
Clause of the Act, which I am advised is so framed 
as to prevent the Agent at Surat investigating and 
deciding upon several very important subjects 
relating to the Nabob’s estate, which I am 
desirous of submitting to him for decision. 

“ Being satisfied that it cannot be the inten- 
tion either of your Honor in Council or of the 
Legislative Council, to pass a Law for the pur- 

r >se of debarring me from asserting wliat 
believe to be my undoubted rights, and de- 
nying me even an appeal to the authority 
specially constituted under the Act to dispense 
Justice, I beg to submit, for the consideration 
of your Honor in Council, the accompanying 
Clause in lieu of Clause II of the Act ; and I 
trust that your Honor will bo pleased to re- 
commend its adoption to tho Legislative Coun- 
cil:’ 

His complaint, as hero stated, was 
that the proposed Act would prevent 
the Agent of the Government at Surat 
from investigating and deciding upon 
several questions relating to the Nabob’s 
estate which he desired to submit to 
him for decision. The Clause which ho 
proposed in lieu of Clause II of tho 
Draft Act, was as follows : — 

“That the estate and effects of the late 
Nabob, and tho administration thereof, Bhall 
be exempt from the jurisdiction of tho Civil 
Courts of Justice, and shall bo under the 
authority of tho Agent, to be appointed as 
aforesaid, but subject to the control of Govern- 
ment; and that no action or suit shall be 
brought in any Court of Law for any act done 
by the Agent or other Officer of the Governor 
in Council at Surat since the decease of the 
late Nabob respecting his estato or effects.” 

Thus it appeared that the object of 
Meer Jafur Alee Khan at that time was 
to exempt the administration of the 
estate and effects of the late Nabob from 
thejurisdictionof the Civil Courts of J us- 
tice, and to vest it in the Agent at Surat 
subject to the control of Government. 

The letter was sent up by the Chief 
Secretary to the Government of Bombay 
to the Secretary to the Government of 
India on the 10th of April 1848, with 
the following communication : — 

“ With reference to the draft Act for the 
administration of tho estate of the late 
Nabob of Surat, now before the Legislative 
Council of India, I am directed by the Honor- 
able the Governor in Council to transmit to 
you, for submission to the Right Honorable 
the Governor General of India in Council, 
copy of a letter from Meer Jafur Alee Khan, 
detod the 11th Ultimo, soliciting a modification 
of 'Clause II in the draft Act in question, 

^Jfjfr/iJPeaoack 


“ In forwarding this letter, I am directed to 
explain that it is the intention of this Govern- 
ment, on the passing of the above Act, to 
empower the Agent for the Honorable the 
Governor at Surat to summon all parties who 
claim to participate in the late Nabob’s estate, 
and, after full inquiry, to adjudicate their 
respective claims, consulting on all points of 
law the Maliomcdan Law Officers of the greatest 
repute. 

“ Tho Agent’s decisions will be subject to the 
confirmation of, and all appeals against those 
decisions will be entertained and finally decided 
by Government. 

“ After tho proceeds of the estate have been 
thus distributed, all future cases of dispute, 
with the exemptions noticed in the Act, will be 
subject to the jurisdiction of the ordinary tri- 
bunals of the country. 

“ Under tho above explanations, the Governor 
in Council does not consider any change ne- 
cessary in the draft Act as now framed.” 

In 1848, then, as he understood it, 
Meer Jafur Alee Khan’s request was that 
claims relating to the estate and effects 
of the late Nabob should be investi- 
gated and determined by the Agent at 
Surat, subject to the control of the Go- 
vernment of Bombay. The Act was 
eventually passed, Section II being sub- 
stantially the same as Section 11 of the 
draft us published for general informa- 
tion; and Meer Jafur Alee Khan and 
tho widows and grand-daughters and 
two other distant relatives of the de- 
ceased Nabob were exempted from be- 
ing sued in the Civil Courts unless 
with the consent of the Governor of 
Bombay. After the passingof the Act, in- 
structions were sent by the Government 
of Bombay to the Agentfor the Governor 
I at Surat, and, amongst other things, ho 
was instructed to issue a notification 
calling upon all persons having claims 
upon tho Nabob to submit them to 
him ; that, on claims being preferred, ho 
was to enter upon their investigation, 
summoning parties and witnesses before 
him in the same manner as he would 
do as a Judge in a civil case ; and on the 
conclusion of each case, he was to submit 
his proceedings to the Government, 
accompanied by his opinion upon the 
validity or otherwise of the claim ; and 
he was authorized, in all his investiga- 
tions, to consult any of the Government 
Mahomedan Law Officers. Mr. W. E. 
Frere, the Agent at Surat, proceeded 
upon the investigation ; and, as regards 
the general property, he reported that 
the succession to tho inheritance should 
be in the following shares, according to 
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the Mahomedan Law of Inheritance ; 
namely, The Nabob’s two grand-daugh- 
ters, Ruheem Ool Nissa Begum 
and Zeea Ool Nissa Begum, 8-lGths. 
Tho Nabob’s two widows, Pad- 

sha Begum, 1 -10th. 

And Ameer Ool Nissa Begum, 1-1 6th. 
Two greatgrandsons of the 
Nabob’s great grandfather’s 
brother in the male line, 


Meer Moyenoodeen, 3-16ths. 

And Meer Kumroodeen, 3-16tlis. 


That Report was approved by the Go- 
vernor of Bombay in Council, after hav- 
ing determined the several questions sub- 
mitted to them by Meer Jafur Alee for 
decision ; and the case was determined 
by that Government accordingly. 

He (Mr. Peacock) thought it right 
here to call attention to two preliminary 
objections made by Meer Jafur Alee. 
— lstly. That it was the Governor in 
Council who, by the Act, was empower- 
ed to administer to the estate of the late 
Nabob, and that that authority could 
not be delegated to the Agent at Surat. 
2ndly. That the Nabob having died, 
and the Nabobship having been declared 
extinct, the Petitioner and his wife imme- 
diately became subject to the jurisdic- 
tion of the Zillah Court, and could only 
be deprived of the Nabob’s estate by the 
couise laid down in the Regulations. 
He did not think that such objections 
came with a very good grace from Meer 
Jafur Alee, who, as he had already 
shown, had proposed that Section 11 
of the Draft Act of 1848 should be so 
altered as to exempt the administrator 
of the Nabob’s estate from the jurisdic- 
tion of the Civil Courts of Justice, and 
to vest it in the Agent, subject to the 
control of tho Government ; nor were 
they consistent with the statement in 
the Petition preferred to this Council 
by Meer Jafur Alee, in which he stated 
that 

“ Your Petitioner remained under the im- 
pression he had always entertained that the 
proceedings of tho Agent and the Government 
were to be of the same judicial character as 
those in regard to the Sirdars of the Deccan, 
which entitled them to appeal from the Agent 
to the Governor in Council and from the latter, 
as of right, to Her Majesty in Council.” 

The objections were, however, over- 
ruled for the reasons given by the Go- 
vernor of Bombay in paragraphs 2 to 8 
of his Minute dated 3rd June 1853 ; — 


“ Before entering on tho merits of the case, 
1 would remove an objection made in the 
143rd paragraph of Meer Jafur Alec’s letter. 
This objection did not escape my observation, 
as will be seen in my Minute of the 25th of Sep- 
tember last, and was anticipated by my Honor- 
able colleague Mr. Bell, who, in his Minute of 
the 2nd of October, pointed out that it is the 
Governor in Council who, by the Aet, is em- 
powered to administer to the estate of the late 
Nabob of Surat, and that that authority could 
not be delegated to the Agent. 

“ The Act, however, does not prescribe wbat 
course the Governor in Council is to pursue in 
the discharge of this duty, and the course 
wc have adopted appears to me not only per- 
fectly unobjectionable, but the most fair and 
convenient for all parties. 

“ It would have been impossible for us to 
have prosecuted the inquiry into all these 
conflicting claims ourselves ; the Agent for the 
Governor, who was the medium of communi- 
cation between the Government and the late 
Nabob, was therefore (as the fittest person for 
that purpose) directed to make the necessary 
preliminary investigation. This was done ; and 
we received Mr. W. E. Frero’s Report on these 
claims. This Report we were at liberty to have 
adopted as our decision, and to have acted on 
at once, or wo might have decidod and acted 
in any way wo pleased ; but instead of adopting 
any arbitrary inode of proceeding, having ge- 
nerally approved of the Report, we desired 
M r. Frere to draw it up in the form of a decree, 
and to furnish each of the parties concerned 
with a copy of it, directing them to prefer any 
appeal they might have to make within ninety 
days. We now have their objections before us, 
and can pass any decision in the ease that ap- 
pears to us just and proper, and this will be 
our decision as the Aet requires it should be, 
and not tho decision of the Agent, or of any 
subordinate Officer. 

“ There is also another plea which, thougli 
like the above objection, not brought forward 
till the close of Meer Jafur Alee's letter (vide 
para. 138), may be deemed preliminary, and 
one that should be disposed of before entering 
on the merits of the case. 

“ It is that the Nabob having died, and the 
Nabobship having been declared extinct, the 
petitioner and his wife immedietely beoame 
subject to the jurisdietion of the Zillah Court, 
and could only be legally deprived of the 
Nabob's estate by tho course laid down in the 
Regulations, which lie (Meer Jafur Alee) con- 
tends would have had the effect of placing 
him in the strong position of a defendant, with 
nothing to do but to defend his possession 
against the claims of others, instead of having 
the disadvantage of being forced to prove his 
own title to the estate. 

“ The Nabob died in 1842, and it was only 
in October 1846 that it was finally decided that 
on his death his relations and dependants 
ceased to be exempt from the jurisdiction of 
the Zillah Courts. 

“ It is impossible at this distance of time to 
say what tho Zillah Judge might have done 
had he been aware of his authority, or what 
the Suddor Adawlut, who would have heard 
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the appeal, might have decided ; but I find that 
Chapter II of Regulation Till provides for the 
appointment of an administrator both when 
the heir is present and undetermined, and 
when the heir is unknown $ and from the in- 
tricate nature of this oase, as shown in Mr. 
Frere’s Report, it would, I think, have been 
judicious in the Zillah Judge had he, under 
existing circumstances, appointed an adminis- 
trator when the Nabob died, and in such case, 
Meer Jafur Alee would have been in no better 
position than he is at present, nor would he 
have been entitled to the greater consideration 
he now claims at our hands, in virtue of the 
asserted hardship of his position.” 

Eventually, Meer Jafur Alee ap- 
pealed to Her Majesty in Council; but 
the Judicial Committee held that an ap- 
peal would not lie. The judgment was 
delivered by the Lord Justice Knight 
Bruce. His' Lordship said : — 

“ The Governor of Bombay, in execution of 
the power or duty, or both, thus conferred 
upon him, has exercised that power or duty in 
a manner unsatisfactory to members of the 
family of the Nabob, and, in consequence, the 
present Petitioners seek to have the case re- 
heard, or the distribution, thought right by 
the Governor of Bombay in Counoil, brought 
under the review of the Judicial Committee, 
as a matter of right, and in tlio exercise of its 
ordinary jurisdiction ; and the question be- 
fore their Lordships is whether that is a 
course authorized by the Statutes under which 
they, as members of the Privy Council, exer- 
cising the particular functions of the J udicial 
Committee, are now sitting. 

“ The question is not whether this may 
hereafter be a case which their Lordships may 
have to hear, if it shall so seem fit to Her 
Majesty, under the 4th Section of the Statute, 

8 and 4 Will. IV., c. 41, to refer it to 
them. The question is entirely confined to 
the 3rd Section of that Statute. Their Lord- 
ships desire that nothing which is said on the 
present occasion shall be understood as refer- 
ring, directly or indirectly, to auj thing that 
may be thought right to be done under the 
4th Section. That is, in point of fact, a mat- 
ter with which they have nothing to do. The 
4th Section provides * That it shall be lawful 
for His Majesty to refer to the said J udicial 
Committee, for hearing or consideration, any 
such other matters whatsoever, as His Majes- 
ty shall think fit ; and such Committee shall 
thereupon hear and consider the same/ If, 
therefore, it shall hereafter be the pleasure of 
Her Majesty to refer the present petition, or 
any similar petition to their Lordships, their 
Lordships will of course hear it, and report 
to Her Majesty upon it. At present no Buch 
oase is before us. The only question is whe- 
ther, without a reference, and as a matter of 
right, a petition complaining of what lias been 
done by the Governor of Bombay in Council, 
Under the particular power that I have men- 
tfeped, shall be brought here in ordinary 
eotirse ; and that? depends upon the question 
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whether, within the true meaning of the 3rd 
Section of the Statute 3 and 4 Will. IV., 
c. 41, establishing the Judicial Committee, the 
act of which complaint is now made, is the 
act of a judge or judioial officer ; the lan- 
guage of tint 3rd Section being € that all ap- 
peals, or complaints in the nature of appeals 
whatever, which, either by virtue of this Act, 
or any Law, Statute, or custom may be brought 
before His Majesty or His Majesty in Coun- 
cil, from or in respect of the determination 
sentence, rule, or order of any Court, Judge, 
or judicial officer, and all such appeals as are 
now pending,' shall be heard in the way that 
is there mentioned. 

“ Now, the 2nd Section of the Indian Act 
of 1848 I have already road; and it will be 
requisite, in considering it more particularly, 
to look at the two portions of it separately. 
The first is that * the Governor of Bombay 
in Council is empowered to act in the admin, 
istration of the property, of whatever na- 
ture, left by the late Nabob of Surat, in re- 
gard of the settlement and payment of the 
debts and claims standing against the estate 
of the lute Nabob at the time of his death, 
and to make distribution of the remaining 
property among his family.' Now, whether, 
if the Section had stopped there, the discre- 
tion of the Governor in Council was one 
which could have been regulated or interfered 
with judicially, or was absolute, their Lord- 
ships do not mean to intimate any opinion. 
Let it be assumed for a moment that it was 
not absolute, but that it was a discretion 
bound to be exercised, according to some law, 
some custom, some state of rights. The mode 
of complaining of that must have been to the 
ordinary Courts of the country, either in one 
branch of the local jurisdiction or in an- 
other, from which it might havo been brought 
in regular course of appeal before Her Ma- 
jesty in Council. No such course has taken 
place in the present instance, nor could it, 
for the obvious reason that I am about to 
mention. It is plain, therefore, that the Peti- 
tioners would not be right here, upon the sup- 
position that the enactment that 1 am reading 
had ended at the point to which I have read. 
But the Section proceeds — 

“ 4 And no Act of the said Governor of Bom- 
bay in Council, in respect to the administra- 
tion to and distribution of sueh property, 
from the date of the death of the said late 
Nabob, shall be liable to be questioned in any 
Court of Law or Equity.' It is perfectly 
plain, therefore, that no local Court could have 
entered into the question of the propriety of 
the administration or distribution of that right 
by the Governor of Bombay in the exercise of 
this power. But the argument is that, though 
the ordinary Courts are excluded from inter- 
ference, the Queen in Council is not; and 
perhaps (though their Lordships do not mean 
to pronounce any opinion upon it) the argu- 
ment may well bo founded, that if the Govern- 
or in Council was here constituted a Court, 
it might have exceeded the limits of the Indian 
Legislature— the limits of their power — to ex- 
clude the judicial functions (if I may use the 
expression) of ller Majesty in Council. Their 
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Lordships are of opinion, however, that the 
intention of this Act was not to creates Court 5 
that the intention of the Act was to delegate, 
either arbitrarily, or subject to certain limita- 
tions of discretion, the administration and 
distribution of the Nabob’s property, but in 
such a way that the administration and 
distribution should not be judicially question- 
ed. The expression, it will be observed, is 
not, 4 shall be liable to be questioned in any 
other Court of Law or Equity,' but, * shall be 
liable to be questioned in any Court of Law 
or Equity.' ♦ #•#•**•** 

“ Their Lordships, therefore, consider that, 
in the ordinary exercise of their functions, 
they are without jurisdiction to interfere. 
They are of opinion that the proceeding of 
the Governor of Bombay in Council has not 
been an act of a Court, Judge, or judicial of- 
ficer, within the meaning of the 3rd Section 
of the Statute 3 and 4 Will. IV., 0 . 41, 
but has been the act of a person or body not 
in any sense judicial $ delegated and autho- 
rized to perform a particular function us to 
the responsibility for the exercise of which, 
or as to any appeal from that exercise, they 
were exempted by the Legislature which creat- 
ed them. **######** 

“ The petitioners, therefore, will take such 
course as they may be advised, with reference 
to an application to the Crown, through the 
Board of Control, or otherwise. By possi- 
bility, in consequence of such application, if 
made, the matter may come here again ; and 
their Lordships will readily do their duty in 
hearing it. At present they consider it not 
to be within their ordinary functions to do 
so." 

What Meer Jafur Alee Khan now 
wished this Council to do was to repeal 
so much of Act XVIII of 1848 as pro- 
vided that no act of the Governor of 
Bombay in respect to the administra- 
tion to, and distribution of, property of 
whatever nature left by the late Nabob, 
from the date of bis death, should be 
liable to be questioned in any Court of 
Law. If the Council were to repeal 
that part of the Act, the question 
would still remain whether, under the 
first part of the Section, the decision in 
question was a judicial decision. The 
Act provided that no act of the Govern- 
or of Bombay in Council in rela- 
tion to the property left by the 
Nabob should be liable to be ques- 
tioned in any Court of Law. If the 
decision at which the Government of 
Bombay had arrived with respect to the 
estate was a judicial decision, it was, 
he considered, out of the power of the 
Indian Legislature to take away the 
right of appeal to the Privy Council; — 
it was out of its power to affect any 
prerogative of the Crown, He const- 
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dered it was equally out of the power 
of the Legislative Council to give a 
right of appeal to the Privy Counoil, 
where it did not exist. So far as he 
could judge, the decision to which the 
Agent of the Governor of Bombay in 
Council had come, and which the Go- 
vernor of Bombay in Council had con- 
firmed, after a full investigation of the 
claims preferred, was a very fair one. 
Supposing that this Council had the 
power to give a right of appeal to the 
Privy Council, and that it exercised 
that power, he thought it very probable 
that the case would have to be remitted 
for further evidence before it could be 
finally decided by the Judicial Com- 
mittee. It appeared to him that there 
was one question which, on appeal, the 
Privy Council might have to determine, 
— namely whether the wife of Meer Jafur 
Alee Khan was the legitimate daughter 
of the late Nabob. That question had 
been brought before the Governor of 
Bombay in Council in a Petition dated 
19th December 1853, from the Padsha 
Begum. The Governor of Bombay, in 
a Minute dated 11th April 1854, re- 
marked on the Petition as follows : — 

" The Petition of the Padsha Begum asserts 
the illegitimacy of Bukhtiar Ool NissaBegum on 
the ground that her mother, Ameer Ool Nissa 
Begum, was neither the wife nor the slave, but 
the concubine of the late Nabob. Throughout 
the investigation of the various claims to the 
disputed property, it has been assumed — and 
the fact appears to be almost conceded by Meer 
Jafur Alec — that the marriage of Ameer Ool 
Nissa Begum, and consequently the legitimacy 
of Bukhtiur Ool Nissa Begum, could not be 
proved according to the strict provisions of the 
Mahomedan Law ; but it was ono of the few 
facts clearly established in this difficult can#, 
that the lute Nabob, to the day of his death, 
always recognised Ameer Ool Nissa Begum as 
his legal wile, and her daughter, Bukhtiar Ool 
Nissa Begum, as his legitimate child. His 
will on this subject was unequivocally ex- 
pressed by a series of acts, and operating with- 
in his palace as the Supreme Law, it legitimated 
his daughter. It is not therefore material to 
the question at issue relative to Meer Jafur 
Aloe’s claims, whether his mother-in law's mar- 
riage received all the sanctions of Mahomedaa 
Law. Those claims rest upon different grounds, 
and are sustained by distinct, but sufficient, 
authority." 

In a dissent recorded on the 12th 
November 1856, by Mr. Willoughby, 
then one of the Directors of the East 
India Company, and concurred in by 
Mr. Smith and Mr. Astell, Mr. Wil- 
loughby said • 
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“ In the event, moreover, of the Court being 
forced by further proceedings in Parliament 
into a Court of Law, I feel the strongest convic- 
tion that, however much others might be bene- 
fited, Jafur Allee and his daughters would 
not only take nothi ng, but would lose the 
handsome provision wliich has been assigned 
to them. Reserve now would bo misplaced. 
In such an event the matter must be judged 
by the strict rules and principles of Courts of 
Justice ; and hence, the question, which has 
never yet been fairly raised, of the legitimacy 
of the party through whom Jafur Alice claims, 
must and will be raised. The Select Commit- 
tee of the House of Commons lmvo expressly 
stated that it is their intention, and that it 
is only right and proper, that it should be 
investigated. It is only owing to the false 
delicacy of the Bombay Government, in origin- 
ally waiving this question out of consideration 
to the Nabob’s family, that an opportunity 
has been afforded to attack with pluusibility 
the Court’s decisions in this matter. Now, 
however, as was formerly remarked by Sir 
George Clerk when he filled the high office 
of Governor of Bombay, ‘ In the discussion 
of the late Nawab’s affairs, the question of the 
legitimacy of the daughter through whom the 
Memorialist (Jafur Alice) claims was very 
properly though generously waived. The case, 
however, now assumes a different aspect when 
the Memorialist appears in the character of 
an aggrieved person. The Honorable Court 
should therefore, I am of opinion, be re- 
ferred to the 65th to 85th paragraphs of 
the Honorable Sir G. Arthur’s elaborate 
Minute, dated the 28th April 1843, on 
the demise of the late Nabob, in which the 
point is slightly touched upon, and more 
particularly to Sir G. Arthur’s Minute dated 
the 19th March 1844, in the 3rd and 
6th paragraphs of which the question of her 
legitimacy was specially touched upon. On the 
supposition that thedaughters who were married 
to the sons of Meer Surafraz Alice were legiti- 
mate, the connexion thus formed would have 
been regarded as far below the Nabob’s rank 
and family, since the Meer, 1 am told, is of 
no family or note whatever, having been the 
architect of his own fortune ; and I am told 
by the Political Secretary that this want of 
respectable ancestry frustrated the Meer’s 
endeavors to obtain for his two sons, wives 
from a family at Baroda, which, though of 
high rank, is, in point of wealth, far inferior to 
that of the late Nabob of Surat. The Memorial- 
ist, therefore, speculated in matrimony, and, 
notwithstanding his present complaint, may 
be considered fortunate. I am of opinion that 
he has been most liberally dealt with, and that 
the settlements made by the late Government 
ought not to be disturbed.' 

“ When this question is investigated, I can 
scarcely entertain any doubt but that the result 
will be adverse to the promoters of the Bill in 
Parliament. For the evidence in regard to 
the origin and birth of Ameer-ool-NissA, the 
mother of Uuktiyar-ool-Nissa, the wile of 
Jafar Allee, and daughter of the late Nabob, 
does not depend upon any interested party, 
but was obtained from her own lips by Mr. 
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Elliot, the Governor’s Agent, as follows. After 
having given some particulars derived from 
less trustworthy sources, Mr. Elliot reports : 

“ ( With her sanction, 1 repaired to the Pa- 
lace ; and with every deference demanded by 
her retired habits and peculiar circumstances, 
I obtained from her own lips the following 
history of her early life. 

“ 1 She belonged to the Rajpoot caste, and 
residbd at liliownuggur. When about the age 
of twelve or thirteen, a stranger came there and 

E urchased her, for what sum she knows not. 

[e convoyed her to the town of Randier, and 
afterwards to the residence of the old Nabob, 
father of his lato Excellency. The latter in- 
formed his mother that a young girl had been 
brought to the Palace, whom he wished to live 
with him. His proposals having been acceded 
to by his parents, she was given into his keep- 
ing. She recollects having heard that the 
person who brought her, in consideration of the 
purchase, received two hundred Rupees and a 
pair of shawls. Three children wero the offspring 
of this connexion, of whom one alone, Buktiyar- 
ool-Nissa survives (that is, Jafur Alee’s wife). 
After the bismillar of this child, four years, 
four months, and four days subsequent to its 
birth, she was married to the Nabob, who 
passed to her a deed of emancipation.’ ” 

If an appeal were given from the deci- 
sion of the Government of Bombay to 
the Privy Council, it must be borne in 
mind that the question of the legiti- 
macy of Meer Jafur Alee Khan’s wife 
might bo raised by the other heirs 
general of the late Nabob for the pur- 
pose of depriving his two grand-daugh- 
ters of the 8-16ths. adjudged to them. 

The Judicial Committee might pos- 
sibly hold that the recognition by the 
late Nabob of Ameer-ool-Nissa as his 
lawful wife and of Buktiar-ool-Nissa as 
his legitimate child did not necessarily 
legitimate the daughter. If so, it might 
be necessary to remit the case for fur- 
ther evidence upon that point. That 
would cause considerable delay in the 
distribution of the estate. The Nabob 
having died in 1842, he thought it was 
not advisable in 1858 to pass any 
Act which would delay the distribu- 
tion of the estate, which was still in 
the hands of Government. If that 
part of Act XVIII of 1848, which de- 
clared that no act of the Governor of 
Bombay in Council in respect to the dis- 
tribution of the property of the Nabob 
should be liable to be questioned in any 
Court of Law or Equity, were repealed, 
the Council would deprive the Bombay 
Government of that protection whioh 
it was intended to afford to them. That, 
he thought, was out of the question. 
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He thought that it was not competent to 
this Council to pass . an Act to give juris- 
diction to the Judicial Committee of 
the Privy Council. The only alter- 
native, as it appeared to him, was 
either to give an appeal to the Su- 
preme Court of Judicature from the 
decision of the Governor in Council of 
JBombay, or to vest the Supreme Court 
with original jurisdiction to determine 
how the property should be adminis- 
tered ; in either of which cases, an appeal 
would lie to the Privy Council without 
any express enactment on the subject. 
Either of these courses would necessarily 
cause great delay, and ho thought that 
it would be very inexpedient to pass 
any Law of the kind. He thought it 
would be better to leave the Petitioner 
to renew his application to the Privy 
Council or to Parliament, if he should 
be advised to do so. Parliament had 
the power, which he thought this Coun- 
cil had not, to give an appeal to Her 
Majesty in Council from the decision of 
the Government of Bombay, although 
it had been decided not to be a judicial 
decision. Ho doubted very much whe- 
ther the J udicial Committee would give 
any effect to an enactment of this 
Council authorizing them to determine 
upon appeal a case in which, without 
such enactment, they considered that 
they had no jurisdiction. The applica- 
tion to this Council was an after- thought. 

On the 7th July 1857, Meer Jafur 
Alee wrote to the Honorable Court of 
Directors a letter iu the following 
terms : — 

“ In compliance with the intimation made 
to me by the Bight Honorable the President 
of the Board of Control, I have the honor to 
request that the distribution of the property 
of the late Nabob of Surat may be suspended 
for a year from this time, as I am in great 
hopes, that, by personal conference at Surat 
with the parties interested against me, I shall 
be able to effect a voluntary settlement of this 
harassing litigation.” 

<( If I should not succeed in this endeavor 
bf mine, I shall return to England, and prose- 
cute my appeal to the Privy Council or to Par- 
liament." 

. He (Mr. Peacock) understood from 
this letter that Meer Jafur Alee, in 
the event of his being unable to effect 
an amicable settlement, intended to 
apply to Her Mqjesty to refer the ques- 


tion to the Judicial Committee under 
the 4th Section of the 8 and 4 Wm. 
IV e. 41, to which the Lord Justice 
Knight Bruce had referred in his Judg- 
ment, and that if he found he was not 
entitled to relief under that Seotion,it 
was his intention to apply to Parlia- 
ment. He never intimated to the 
Honorable Court of Directors that he 
intended to apply to this Council to 
repeal any portion of Act XVIII of 
1848, or to amend that Act. The Se- 
cretary to the Court of Directors wrote 
in reply as follows : — 

** I am commanded by the Court of Direc- 
tors of the East India Company to acknow. 
ledge the receipt of your letter of the 7th Ul- 
timo ; and I am instructed to inform you in 
reply, that the Court, with due consideration 
for the rights of others, are unable to oomply 
with your request for the suspension, for One 
year from the present time, of the distribution 
of the private property of the late Nabob of 
Surat." 

When that letter was laid before the 
Board of Control, it was altered, and 
sent back, in order that it might be 
forwarded as altered. In its altered 
form, the letter ran thus : — 

“ I am commanded by the Court of Direc- 
tors of the East India Company to acknow- 
ledge tho receipt of your letter of the 7thUltimO, 
and I am instructed to inform you in reply 
that tho Court will comply with your request 
for the suspension, for one year from the pre- 
sent time, of the distribution of the private 
property of the late Nabob of Surat." 

The Honorable Court of Directors, in 
consequence of the alteration made by 
tho Board of Control, caused their 
Secretary to write to the Secretary to 
that Board the following letter ; — 

“ With reference to the alterations made by 
the Board of Commissioners for the Affairs of 
India in the draft of a letter to Meer Jafur 
Ali Khan, I am commanded by the Court of 
Directors of the East India Company to 
observe that, whilst these alterations entirely 
reverse the decision of the Court, the Board 
have furnished no reasons for the same. 

"2. I am commanded further to observe 
that the distribution of the private property 
of the late Nabob of Surat under the decree 
of a Court of competent jurisdiction has al- 
ready been suspended for nearly five years; 
and that they have reason to believe that malty* 
of the members of the family are, consequently, 
in distressed circumstances* The Conrt, there- 
fore, entertain the strongest conviction that 
they cannot without great* injustice to these 
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persons, consent to any further delay at the 
request of Meer Jafur Ali, whose apparent 
object in making that request is to enable 
himself to return to India, and there to induce 
the other members of the family to waive in 
his favor a portion of their just right, as 
decreed to them by a competent authority. 

“ 3. For these reasons, the Court earnestly 
deprecate the alterations of the Board, and 
request that they may be permitted to revert 
to the decision contained in the original draft 
of their letter." 

To that letter the following reply 
was sent : — 

“I am desired by the Commissioners for 
the Affairs of India to acknowledge the receipt 
of your letter of the 20th Instant, conveying 
the representation of the Court of Directors 
of the Bast India Company against the alter- 
ation made by the Board, in the letter which 
the Court proposed to address to Meer Jafur 
Ali Khan, as to the distribution of the pro- 
perty of the late Nabob of Surat. 

" 2. The Board regret that the reason for 
making the alteration was not communicated 
to the Court on the 7th Instant : but it is 
Bimply this; the Board do not see that injury 
will be done to any individual interested in 
the property, if the distribution, which has 
already been postponed for a long time, be 
delayed for a short time longer ; and therefore 
they are not unwilling to grant the request 
made by Meer Jafur Ali.** 

On the 27th of the same month, Meer 
Jafur Alee was informed that the Court 
would comply with his request. 

** I am commanded by the Court of Directors 
of the East India Company, to acknowledge 
the receipt of your letter of the 7th Ultimo j 
and I am instructed to inform you in reply 
that the Court will comply with your re- 
quest for the suspension for one year from the 
present time of the distribution of the private 
property of the late N abob of Surat." 

It appeared, therefore, that the Board 
of Control were not unwilling to grant 
the request of Meer Jafur Alee Khan 
lor a year’s delay to enable him, if he 
could, to effect au amicable settlement ; 
but it did not appear that they in- 
truded to give him a year to enable him 
to get Act XVIII of 1848 amended, 
and to obtain a right of appeal to the 
Privy Council, which might possibly occu- 
py three or four years before it was final- 
ly decided, thusoccasioning a delay which 
futtet be injurious to the rights of the 
4$her claimants. He (Mr. Peacock^ did 
'jiot think that it was the intention either 
pf the Court of Directors or of the Board 
^fControlto.g^ve Meer Jafur Alee more 
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than one year’s further delay, and that 
was in consequence of his request for 
the express purpose of enabling him to 
effect an amicable settlement — certain- 
ly not for the purpose of enabling him to 
obtain the means of protracting litiga- 
tion. On the 14th April 1858, the Court 
of Directors, with the sanction of course 
of the Board of Control, wrote to the Go- 
vernment of Bombay as follows : — 

“ You have received an intimation that Meer 
Jafur Alee is engaged in taking steps for ob- 
taining a repeal of Act No. XVIII of 1848 
with the view of prosecuting his appeal against 
the decision of Mr. Frere in respect to the de- 
cision of the private property left by the late 
Nabob ; and you solicit our instructions as to 
the course to be followed in the matter. 

“ You will subsequently have received our let- 
ter of 23rd September (No. 31) 1857, informing 
you that we hud, at the request of Meer Jafur 
Alee, agreed to suspend the distribution of 
the private property for one year from the 27th 
August 1857. At the expiration of that year, 
should the amicable adjustment which Meer 
Jafur Alco professed to have in view, not have 
been effected, the distribution must, in justice 
to the other parties interested, take place with- 
out further delay.” 

He thought, therefore, that the Go- 
vernment of Bombay had no power to 
suspend the distribution of the property 
beyond the term allowed. The Presi- 
dent in Council considered himself bound 
by the order of the Home Authorities, 
and had refused to extend the term for 
the distribution of the estate. If, there- 
fore, the Draft Act proposed by Meer Ja- 
fur Alee were now to be read a first time 
in this Council, and to be passed subse- 
quently, it would not stop the distribu- 
tion of the property, but would only 
give Meer Jafur Alee a right to resti- 
tution even should his appeal to the 
Privy Council be successful. This would 
involve very extensive litigation. Issues 
might arise of such a nature that it was 
impossible to say when they would be 
determined. Now, the question was — 
should the Legislative Council, sixteen 
years after the Nabob’s death, and ten 
years after the passing of the Act XVII J 
of 1848, alter the Law so as to enable 
the Petitioner to commence such litiga- 
tion. It appeared to him that it should 
not, and that it should refuse his Peti- 
tion. It should be borne in mind that 
the Petitioner’s daughters, according to 
the decision of the Bombay Government, 
were entitled to one-half of the property, 
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and the widowB and the other heirs of 
the Nabob, according to the Mahome- 
dan Law of inheritance, to the other half 
in certain specified shares. These per- 
sons, who had so long been kept out of 
the shares awarded to them, were, 
he believed, in distressed circum- 
stances, and were unable to bear the 
expense of litigation. He therefore 
thought that, at the expiration of the 
year during which, according to the di- 
rection of the Home Authorities, the 
distribution had been suspended, the 
property ought to be distributed accord- 
ing to the decision of the Bombay Go- 
vernment, if in the mean time Meer Ja- 
fur Alee should be unable to effect 
an amicable settlement with the 
other claimants, and that Meer Ja- 
fur Alee should be left to take the 
course which, in his letter of the 7th 
July 1857, he stated it was his inten- 
tion to adopt ; — namely, “ to prosecute 
his appeal to the Privy Council or to 
Parliament.* * 

The Motion was agreed to. 

The Council adjourned. 


Saturday , August 7, 1858. 
Present : 

The Hon. the Chief Justice, Vice-President , 
in the Chair. 

Ilon’ble J. P. Grant, E. Currie, Esq., 
Hon’ble MajorGeneral Hon. Sir A. W. Bui- 
Sir James Outram, ler, 

Hon’ble H. Ricketts, H.B. Harington, Esq., 
Hon’ble B. Peacock, and 

P.. W. LeGeyt, Esq., H. Forbes, Esq. 

MADRAS MARINE POLICE : AND IN- 
ST1TUTION OF SUITS AND APPEALS 
(N„ W. PROVINCES). 

The VICE-PRESIDENT read Mes- 
sages informing the Legislative Council 
that the Governor General had assented 
to the Bill “ for the maintenance of a 
Police Force for the Port of Madras,’* 
and the Bill “ for the relief of persons 
who, in consequence of the recent dis- 
turbances, have been prevented from in- 
stituting or prosecuting suits or appeals 
in the Civil Courts of the North-Western 
Provinces, within the time allowed by 
law.** 


STAMP DUTIES (BENGAL), 

The CLERK presented to the Coun- 
cil a Petition of the Rajah of Burdwan 
concerning the Bill “ to amend Regula- 
tion X. 1829 of the Bengal Code' 9 
(relating to the collection of Stamp 
Duties.) 

Mb. PEACOCK moved that the 
above Petition be referred to the Seleot 
Committee on the Bill, 

Agreed to. 

LITERARY, SCIENTIFIC, AND CHA- 
RITABLE INSTITUTIONS. 

The CLERK also presented a Pe- 
tition of the British Indian Association 
praying for the passing of an Act for 
the incorporation of Literary, Scientific, 
and Charitable Institutions conform- 
ably with the recommendation of the 
Select Committee on the Bill " for the 
incorporation and Regulation of Joint- 
Stock Companies and other Associations, 
either with or without limited liability 
of the Members thereof.” 

Mb. PEACOCK moved that the 
above Petition be printed. 

Agreed to. 

ESTATE OF THE LATE NABOB OF THE 
CARNATIC. 

Mb. PEACOCK moved that Counsel 
bo now heard upon the subject of tlie 
Bill “ to provide for the administration 
of the Estate and for the payment of 
the dobts of the late Nabob of the 
Carnatic.” 

Agreed to. 

Counsel on behalf of Prince Azeom 
Jah were heard accordingly. 

Mb. PEACOCK said, he was very 
glad that Counsel had been heard on 
this Bill. A good deal had been said 
in the course of their argument upon 
the subject of private Bills and of Estate 
Bills : but he apprehended that the ma- 
terial point was not whether this Bill 
was a public Bill or private^ Bill, but 
whether it was a fair and just Bill. 
If it did injustice to any person, the 
Council ought not to pass it; for the 
Council had no more right to do in- 
justice by means of a public Bill than 
by means of a private or of an Estate 
Bill. It must be clear, he thought, 
that Prince Azeem Jah could not reasou* 
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ably contend tlmt the Council was dis- 
posed to ignore his rights and interests, 
seeing that it had just heard a learned 
and ingenious argument in support of 
them, addressed to it by his Counsel. 

He would not go into the question 
relating to the Treaties between the 
East India Company and the Nabobs 
of the Carnatic, because the Council had 
stopped the learned Advocates on be- 
half of the Prince from entering into it. 
The construction of those Treaties was 
not a subject for argument here. It had 
been decided by the Government of 
Madras in 1856 ; that decision had been 
affirmed by the late Governor-General 
and subsequently confirmed by the 
Honorable Court of Directors with the 
sanction of the Board of Control. It 
was not for this Council to re-open 
the question, and to discuss whether 
that decision, so confirmed, was correct 
or erroneous. In their Despatch of the 
19th March 1856, the Honorable Court 
said : — 

“ In the opinion both of the Governor-Gene- 
ral and of t lie Madras Government, the dignity 
of the Nabob of the Carnatic has expired ; the 
Treaties between the British Government and 
the successive heads of the family of Walajah 
are at an end ,* the British Government are 
under no obligation to recognize any person as 
successor to the rights hitherto enjoyed under 
those Treaties ; and expediency being wholly 
against such recognitions, those authorities are 
unanimously of opinion that it ought not to 
take place. 

“We have carefully examined the past 
history of the relations of the British Govern- 
ment with this family, and have bestowed on 
the important question referred to us the 
earnest deliberation due to all questions which 
can be supposed to involvo considerations of 
public faith.” 

As the learned Counsel had been pre- 
vented from entering into any discus- 
sion as to the effect of the Treaty, he 
(Mr. Peacock) would not refer to the 
arguments of the Honorable Court upon 
the subject. It was sufficient for him 
to say that the Honorable Court declar- 
ed “ that they fully adopted the opinion 
of the Governor General and of the Ma- 
dras Government that the title and dig- 
nity of £?abob and all the advantages 
annexed to it by the Treaty of 1801 
were an end.” 

The Council must, therefore, deter- 
mine the question affecting the claims of 
prince Azeem Jah upon the assumption 

Mr. BeacQck 


that the decision arrived at by the Home 
Authorities was correct, and that the 
Nabobship of the Carnatic never did 
descend to the Prince. 

The learned Counsel had said that 
there was a variance between the Pream- 
ble of the Bill and its enacting Clauses. 
He said that the Preamble of the Bill 
provided that, after appropriating to 
the payment of the late Nabob's debts 
such portion of the property left by 
him as was liable for them, the surplus 
assets should be applied towards making 
provision for his family ; but that the 
Bill itself contained no Clause by which 
any such surplus assets could be divided 
among the next of kin or any members 
of the family. To him (Mr. Peacock), 
however, it seemed perfectly clear that 
Section VIII of the Bill did make full 
provision for that purpose, and he had 
called the learned Counsel's attention 
to it whilst he was addressing tho 
Council, in order that he might not be 
taken by surprise. Section VIII pro* 
vided as follows 

“ It shall be lawful for any creditor or per- 
son interested in the proper administration of 
the estate and effects of the said Nabob , to ap- 
ply for and obtain in a summary way, in the 
manner provided by Act VI of 1854, upon a 
summons to be served upon the said Receiver, 
an order for the administration of tho estate 
and effects of the said Nabob. 1 ' 

This provision gave to any person 
interested in tho proper administration 
of the estate, the right to institute an 
administration suit, not as in an ordi* 
nary case against the Administrator 
or Executor of the estate, because 
there was none — but agaipst a Rer 
ceiver to be appointed under the Bill. 
If the property left by the late Nabob 
had come within the provisions of the 
Administrator General’s Act, the Ad- 
ministrator General would have taken 
possession of it for the benefit of all per- 
sons interested, and, in the event of 
any surplus remaining after the payment 
of the Nabob's debts, he would have 
divided such surplus amongst the next 
of kin or heirs, according to their legal 
rights. As, however, the property did 
not come within the jurisdiction of the 
Administrator General, a Receiver was 
to be appointed to collect and take pos- 
session of it. But he was not to take 
any property out of the possession of 
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any member of the Nabob’s Family, 
without the permission of the Govern- 
ment of Madras. Act I of 1844 ex- 
empted the person and property of the 
late Nabob from any writ or process of 
any Court, unless such writ or process 
were sued forth or prosecuted with the 
consent of the Government of Madras, 
and it also provided that the same pri- 
vilege should extend to the persons be- 
longing to the Family and household of 
His Highness whose names were con- 
tained in lists to be published by that 
Government from time to time. The 
last Section of this Bill, accordingly, 
provided that — 

“ No property shall be taken by the said Re- 
ceiver out of the possession of any person men- 
tioned iu the list last published in the Go ■ 
v eminent Gazette at Madras of persons entitled 
to privileges under the provisions of Act I of 
1844, without the previous order of the said 
Governor in Council." 

The object of this Section was to pre- 
vent the Receiver from interfering un- 
necessarily with any property that might 
be in the actual possession of any mem- 
ber of the Family of the late Nabob. 
The learned Counsel had stated express- 
ly that he did not object to the appoint- 
ment of a Receiver, but he objected to 
the Receiver’s being authorized to re- 
alize or sell the property pending the 
decision of Parliament upon the appeal 
which his client had preferred against 
the ruling of the Home Authorities re- 
garding his claims. The Receiver being 
appointed, the first question would be, 
how was the property left by the late 
Nabob to be got in for the purpose of 
distribution amongst his creditors P 
The Bill would enable him to take 
possession of it as if he were the Ad- 
ministrator or Executor dealing with 
an ordinary estate, and then any cre- 
ditor or other person interested in the 
due administrationof the property might 
proceed by the summary mode indi- 
cated in Section YI 11 to have the pro- 
perty duly distributed by him. In an 
ordinary case, any creditor or next of 
kin of a deceased person might apply 
for an order upon his Executor or Ad- 
ministrator for the administration of his 
estate and effects, and the Gourt would 
either refer it to the Master to take an 
account of the assets and liabilities, 
or under Act YI of 1854 the Court 


| might itself investigate and decide upon 
the olaims against the estate. In either 
case proper notices would be given b f 
the Court and all persons interested 
either as creditors or next of kin might 
come in and be heard. In the present 
case similar proceedings would be taken 
against the Receiver. He would here 
refer to the objection taken by the 
learned Counsel that the Bill did not 
provide sufficiently for giving notice to 
his client or to any member of the late 
Nabob’s Family to come in and prove 
their claims, but only provided for giv- 
ing such notice to the creditors. But such 
was not the case. The latter part of Sec- 
tion Yin did make provision for notice 
to the Family of the late Nabob ; for it 
said the Court “ shall also by the said 
order give such directions as to the 
notices to be issued to such creditors 
(many of the creditors holding mort- 
gages) and otherwise , and shall direct? 
such enquiries, as to the Court shall 
seem fit.” Under that provision, the 
Court would issue notice to all persons 
having claims, whether as creditors or 
as heirs or next of kin of the late Nabob, 
to appear before it and establish their 
claims. The learned Counsel had 
looked indignant and had said that it 
struck him with astonishment that the 
words “ private property” were not? 
expressly made use of in the Bill, as if 
the Legislative Council had some im- 
proper object in omitting these words. 
The learned Counsel acquitted them of 
any intention of that kind, but still he 
looked as if he thought it. Well, now, 
what did the Bill do ? By Section V 
it appointed a Receiver, who, it said— * 

“shall have full power to collect, take 
possession of, and get in all property, move- 
able or immoveable, and whether of the nature 
of State or public property or not , to which, 
the said lute Nabob, at the time of his death, 
was entitled either at law or in equity, or 
which is liable either at law or in equity to 
satisfy the debts of the said Nabob.” 

The learned Counsel admitted that this 
included the whole of the property left by 
the Nabob ; but it struck him with aston<* 
ishment, and as most remarkable, that, 
while the Section mentioned “ State or 
public property” it did not speak of “ pri- 
vate property” in express terms. Now, 
the words M State or public property” 
were used for a particular«purpose. It mm 
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considered that some doubt might arise 
whether certain property which was in 
the possession of the Jate Nabob when 
the Treaty of 1801 was entered into and 
which might be considered of the nature 
of State property, vested in the East 
India Company on the lapse of the 
titular sovereignty, or whether it was so 
far the property of the late Nabob as to 
be applicable to the payment of his 
debts in the first instance, and to be the 
subject of distribution amongst his 
family on the event of there being a 
surplus. When the Rajah of Tanjoro 
died, his widow claimed all the private 
property left by him ; she claimed only 
the private, and not the State property ; 
and a question arose what was private 
and what was in the nature of State 
property. In the present case the Go- 
vernment relinquished all claim to any 
part of the property whether strictly 
private, or in the nature of State or 
public property left by the late Nabob, 
and in order to remove all doubt as to 
whether property of the nature of State 
or public property left by the late 
Nabob could be appropriated to the 
payment of his debts in the first instance, 
or would be distributable amongst his 
heirs in the event of a surplus remaining 
after payment of bi9 debts, the words 
w whether of the nature of State or 
public property or not” were inserted 
in the Section. All property strictly 
private clearly oame under the words 
" or not” and the learned Counsel had 
no difficulty whatever in discovering 
that the whole of the property of the 
late Nabob was included. Now the 
Government having relinquished all 
claim to any part of the Nabob’s pro- 
perty, it was necessary to provide some 
mode by which the legal distribution of 
it could be enforced. Act I of 1844 
enacted that no writ or process should 
be issued against the person or property 
of the late Nabob without the consent 
of the Madras Government. If the 
exemption from process given by that 
Act extended to the late Nabob’s pro- 
perty after his death, the Courts had no 
right to seize such property in satisfac- 
tion of the demands of a creditor. It 
Was, therefore, considered necessary to 
provide some means by which the pro- 
perty might be collected and properly 
dMfibhted amongst the creditors of the 
dfcbob, and the surplus* if any, amongst 
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his heirs according to their respective 
rights. Accordingly, the Preamble of 
the Bill recited that 

“ whereas it is doubtful whether the creditors 
of the Nabob have, without the consent of the 
Governor in Council of Fort St. George, any 
remedy for enforcing their claims against the 
goods or property which belonged to the said 
Nabob at the time of his death $ and especially 
whether any part of the property left by the 
said late Nabob, which was of the nature of 
State or public property, is liable for the pay- 
ment of Buoh claims : and whereas the East 
India Company is willing to give up any right 
which it lias to any part <n such property 
which is in the nature of State or public pro- 
perty, and to allow the whole property, move- 
able and immoveable, of whatever kind, left by 
the late Nabob, after appropriating to the pay- 
ment of his debts such portion thereof as is 
liable to the payment thereof, to be applied 
towards making provision for the family and 
dependents of the late Nabob f* 

and then, Section V empowered the Re- 
ceiver to collect 

“all property, moveable or immoveable, and 
whether of the nature of Stato property or mot- 
to which the said late Nabob, at the time of 
his death, was entitled cither at Law or in 
Equity, or which was liable either at Law or 
in Equity to satisfy the debts of the said 
Nabob.” 

And Section VIII gave power to any 
creditor or other person interested in the 
proper administration of the property to 
institute a suit in the Supreme Court in 
the summary mode provided by Act VI 
of 1854, in ordinary cases, for the due ad- 
ministration of such property. Provision 
was also made for the payment in full 
of all creditors who would consent to 
receive in full discharge of their debts 
such sums as should be found to be due 
to them according to certain just and 
equitable principles laid down by the 
Honorable Court. This had called forth 
from the learned Counsel the remark 
that the only ground upon which he 
could imagine that the East India 
Company would have undertaken to pay 
the late Nabob’s debts, was that it 
knew that the Treaty had not been 
carried out in the way in whioh it was 
believed it would be carried out. 

In strictness, the East India Company 
were not bound to provide either for the 
family or servants of the late Nabob or 
for the payment of his debts. But it' 
would have been quite inconsistent with 
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the liberal principles upon which they 
have always acted in similar cases to 
leave the Members of his family or his 
servants or followers without a suitable 
provision. Accordingly the Madras 
Government proposed to make provision 
for the Members of the Nabob’s family, 
to pay the debts contracted by Prince 
Azeem Jah as Naib-i-Mooktear or Nabob 
ltegent, during the late Nabob’s minori- 
ty; and also the debts contracted by 
the late Nabob himself. In sanctioning 
that proposal, the Honorable Court re- 
marked : — 

“We entirely agree in the liberal intentions 
of the Madras Government in favor of the 
family. We approve the proposals that • a 
handsome allowance should be given to the 
Prince Azeem Jah Bahadocr,’ that the debts in- 
curred by him as Naib-i-Mooktear should be 
investigated by o commission, and such of 
them as arc deemed legitimate paid by Govern- 
ment, that the same course should be pursued 
respecting the debts of the late Nabob, his 
personal property being first appropriated 
towards their liquidation.'* 

The Honorable Court were aware that 
many persons had availed themselves of 
the necessities of the late Nabob, and 
had probably charged him more than 
they were fairly entitled to receive, and 
had contracted for exorbitant rates of 
interest. They therefore added 

“ that the salaries of the principal officers of 
the Nabob’s household should be continued 
for their lives, and that all tho servants, 
attendants, troops, and followers should be 
discharged, pensions or gratuities being grant- 
ed to such as may have an equitable claim to 
such consideration. 

“We shall only add that, in the adjustment 
of debts, the utmost care should be used to 
exclude fictitious or improper claims, that on- 
ly sums should be admitted which can be 
proved to have been advanced ; that in regard 
to articles Bold, only tho fair market price of 
tho day should be allowed, and that our stand- 
ing order limiting the interest in such cases 
to a maximum of six per cent, simple interest 
must be scrupulously observed.** 

Now, it having been determined, upon 
tbe construction of tho Treaty, that 
the Nabobship did nob descend to 
Prince Azeem Jab, it appeared to him 
that that was a very fair and liberal ar- 
rangement. The learned Counsel was, 
however, a little inconsistent in his argu- 
ment. He said, if the Treaty had been 
carried out in the manner in which it 
was supposed it would be carried out, 
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then all the creditors of the late Nabob 
would have been paid out of tho one- 
fifth part of the revenues of the Car- 
natic which would have been continued 
to Prince Azeem Jah. How was this 
consistent with that part of his argu- 
ment in which he contended that tbe 
late Nabob bad merely a life-estate in 
his property, and that all his property, 
including the one-fifth of the revenues 
secured to him by the Treaty, was en- 
tailed upon his heirs and was not liable 
to the payment of his debts. The 
learned Counsel said — “ Act upon the 
principles of Justice. Let right be 
done to every man to whom right is 
due.” He (Mr. Peacock) contended 
that this was precisely what the Bill 
did. It provided that the late Nabob’s 
property should be appropriated to the 
payment of his debts. The learned 
Counsel, however, thought that that 
was not right : he ignored the creditors 
altogether and contended that his cli- 
ent Prince Azeem Jah ought to take all 
the property of the late Nabob whether 
public or private as an entailed estate, 
and should not be bound to pay the 
debts. He argued that the late Nabob 
had only a life-interest in his property, 
and that that life-interest was all that 
the creditors looked to at the time 
when their debts were contracted, and 
all that they had a right to look to 
now ; and as an illustration, he had re- 
ferred to the case of the late Duke of 
Buckingham and the Marquis of Chan- 
dos, arguing that Prince Azeem Jah, 
whom he represented as in the position of 
the Marquis of Chandos, was not bound 
to surrender the property of the de- 
ceased Nabob, whom he compared to 
the Duke of Buckingham, for the pay- 
ment of his debts. The learned Coun- 
sel’s reasoning might have been perfect- 
ly correct as to the State or public pro- 
perty, though probably not as to the 
private property, if he had shewn that 
Prince Azeem Jah had become Nabob of 
the Carnatic. But, he was not allowed 
to argue upon that assumption. The 
learned Counsel had said that the Go- 
vernment of this Empire had passed 
from the East India Company which issu- 
ed the order, to the Crown. Whether 
this assertion were correct or not he could 
not say v but he would remark that the 
learned Counsel bad not adverted to the 
fact that the Despatch of the Honorable 
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Court could not have been written with- 
out reference to the advisers of the 
Crown. Probably, the learned Counsel 
was not aware that the Honorable Court’s 
Despatches, before they were sent out 
to this country, were submitted to the 
Board of Control, and received the sanc- 
tion of the President of that Board. 

The learned Counsel proposed that 
this Bill should be modified and that 
the property should be retained in the 
hands of the Receiver until Parliament 
should have decided upon the Petition 
of his client. But the decision of the 
Court of Directors was passed on the 
19th of March 1856. Two years and 
more had elapsed, and, according to the 
learned Counsel himself, the Petition to 
Parliament had only recently been for- 
warded. [Mr. Money — it was forward- 
ed in the latter part of J une.] Having 
been forwarded in the latter part of 
June, it would not arrive in time for 
Parliament to deal with it this Session, 
and therefore it would be nearly three 
years after the decision of the Honorable 
Court was passed before Prince Azeem 
Jah’s Petition to Parliament could be 
presented. Prince Azeem Jah had al- 
lowed more than two years to elapse 
without presenting any Petition to Par- 
liament. He had taken no steps with 
reference to the Petition until long after 
this Bill had been published. He (Mr. 
Peacock) did not think that the Coun- 
cil would do him any injustice by allow- 
ing the late Nabob’s property to be 
sold for payment of his debts without 
waiting to ascertain what might be the 
result of the Petition. What property 
was it that was to be taken possession 
of by the Receiver, and of which the 
sale according to the argument would 
cause an irreparable injury to the 
Prince if Parliament should recognize 
his claims? The learned Counsel had 
talked about emblems of ancestorial 
dignity, and time-honored elements of 
pride and greatness ; but .the greater 
part of the property left by the late 
Nabob consisted of houses which he 
himself had purchased out of the allow- 
ance which he received from Govern- 
ment. There was one Palace, the Che- 
pauk Palace, which he believed was the 
property of his ancestors in 1801 when 
the Treaty was entered into; but he 
(Mr* Peacock) knew of no other em- 
blem of ancestorial dignity that the 
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Nabob had left behind him. The learn* 
ed Counsel had not specified any par- 
ticular property which he wished to 
remain unsold in the hands of the Re- 
ceiver. He insisted that the whole 
property should await the decision of 
Parliament on his client’s appeal, and 
that it should not be sold and distri- 
buted amongst the creditors of the late 
Nabob, until it should be known that 
the decision of Parliament was unfavor- 
able to his client, and he proposed that 
the East India Company should, in the 
mean time, pay the Nabob’s debts. Ho 
(Mr. Peacock) saw no reason for com- 
ing to such a decision. Even as regard- 
ed the Chepauk Palace, he believed 
there was a question whether it was in 
the nature of State property, or whether 
it was merely private property. The 
Honorable the Court of Directors said 
in their Despatch : — 

” We perceive that in the contemplations of 
tlie Madras Government the Palace at Chepauk 
will at once be at the disposal of the State as 
public property. 8ir Henry Montgomery says 
that it was inortaged, which might imply that 
it was considered to be private property. You 
will institute further enquiries upon this point, 
but whatever may be the correct view of the 
subject, we do not wish to see the ladies of the 
Nabob’s immediate family deprived, against 
t heir inclination, of the privilege of residing 
in that edifice, and the most liberal consider- 
ation should be given to any claims they may 
prefer to portions of the personal property 
contained in the building." 

A provision was originally inserted 
in the Bill that the Government of 
Madras should have power to purchase 
the Palace in order that tiie ladies of 
the late Nabob’s family might be per- 
mitted to reside in it. He was at that 
time under the impression that the 
ladies continued to reside in the Palace 
after the death of the Nabob ; but it 
appeared that they did not reside there, 
and he believed they never did ; and 
therefore there was no occasion to pur- 
chase it for the purpose of carrying out 
the considerate and liberal intentions of 
the Honorable Court. If, however, there 
were any particular articles in the posses- 
sion of the ladies or of any other mem- 
ber of the family which they desired to 
retain, he had no wish that they should 
be sold. The Bill provided that the 
Receiver should take no property out of 
the possession of the Nabob’s family 
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without the consent of the Government 
of Madras, and if there was any parti- 
cular article of property which any 
member of the family desired to retain, 
he had no doubt that, on a proper re- 
presentation being made, the Govern- 
ment of Madras would be most anxious 
to attend to their wishes. He thought 
that every protection that could fairly 
be claimed in this respect consistently 
with the rights of the creditors, was 
thrown around the family by the Bill. 

The learned Counsel had objected to 
Section V as requiring the Receiver to 
realize the property with all convenient 
speed immediately after the passing of 
this Act. The Receiver would have 
power to realize the property, but he 
must act under the direction of the 
Supreme Court. Section I enacted that 

€< the Governor in Council of Fort St. George 
shall, immediately after the passing of this Act, 
appoint such person as he may think fit to act, 
mder the orders of tho Supreme Court of 
Judicature at Madras, in tho administration of 
the property of whatever nature left by the said 
late Nabob.” 

Thus, the Receiver was not to pro- 
ceed immediately to sell all the property 
he collected, moveable and immoveable, 
at his discretion ; but he was to be sub- 
ject, like any other Receiver, to the con- 
trol of the Supreme Court. He (Mr. 
Peacock) did not think that the words 
“ and realize,’* in Section V, coming 
after the words “he shall proceed to 
collect, take possession of,” necessarily 
meant that the Receiver was to be 
bound to sell all the property he collect- 
ed ; but to avoid all possible doubt on 
the point, he bad no objection to re- 
commit the Bill for the purpose of strik- 
ing out the words “ and realize.” That 
would still make it obligatory on the 
Receiver to collect the property with 
all convenient speed immediately after 
the passing of the Aet, and would leave 
him with power to sell it subject to the 
orders of the Supreme Court. 

The learned Counsel had also remark- 
ed upon Sections XXIV, XXV, and 
XXVI. There had been some difficulty 
in providing a tribunal for ascertaining 
tlfe amount due to such of the creditors 
as should come in to have their claims 
adjusted in the manner prescribed by the 
Court of Directors. The Bill would 
not prevent any creditor from getting 


his full pound of flesh; but all who 
should insist upon their striot rights, 
must look to the assets of the estate, 
and to those assets alone. If they 
should be insufficient to pay the debts 
in full, the creditors who insisted upon 
their strict rights would recover only so 
much as a rateable division of the assets 
among the general body of creditors 
would provide for their shares. But to 
those who were willing to come in and 
have their claims estimated on the fair 
and equitable principle which the De- 
spatch laid down — namely, in the case of 
loans, at the sums actually advanced, 
and in the case of goods sold, at the 
fair marketable value thereof at the time 
of sale with interest at six per cent., the 
Government offered to guarantee pay- 
ment in full, and the assenting creditors 
would be paid immediately, without 
waiting for the termination of the 
administration suit. Then., arose the 
question, by what tribunal the claims 
of such creditors could be best adjusted. 
It was at first suggested that they 
should be adjusted by Commissioners, 
and the Madras Government actually 
appointed Commissioners for the pur- 
pose ; but that Government afterwards 
considered that the decisions of Com- 
missioners appointed by Government 
would not be so satisfactory as the deci- 
sion of the Supreme Court, and in order 
that there might be no room for dis- 
satisfaction or for any suspicion of par- 
tiality, provision was made in this Bill 
that the Supreme Court should be the 
tribunal to investigate the claims, and 
adjust them on the principle he had 
just stated. 

On the Bill being published, some of 
the creditors petitioned the Council re- 
presenting that the principle laid down 
of allowing six per cent, interest 
might be held by the Court to require 
that the interest was to be calculated at 
that rate from the day on which the 
loans had been advanced or the goods 
delivered, and that a decision to that 
effect would not be fair to the creditors, 
since its effect would be, in cases where 
a higher rate of interest than six per 
cent, had been specifically paid, to cut 
down the principal by tho excess of in- 
terest received over that rate, whereas 
the intention of the East India Com- 
pany was to pay in full all such debts 
as should be proved to have been fairly 
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and justly contracted. The Select Com- 
mittee, acquiescing in the objection, 
amended the Bill providing that the 
calculation of iuterest at the rate of six 
per cent, should be made from the last 
specific payment of interest, at what- 
ever rate, made on the Nabob’s account. 
But, under Section XIV, the principal 
must be adjusted in the manner he 
had mentioned already. In all pro- 
bability, the amount of claims adjusted 
in that manner, would be much less 
than the amount which would appear 
due according to the actual contracts, 
for the creditors, aware of the circum- 
stances of the Nabob, and of the exemp- 
tion from process provided by Act I of 
1844, might have stipulated for interest 
at thirty per cent, or for double the fair 
market value of goods supplied. In an 
ordinary estate every creditor would 
have a right to appear before the Mas- 
ter ; in this case, every creditor who 
consented to have his debt estimated 
according to the principle laid down, 
would have a right to go before the 
Court itself. The learned Counsel had 
said that, as Section XXV of the Bill 
stood, Prince Azeem Jah or any other 
Member of the late Nabob’s Family 
would have no right to appear 
at this investigation before the Court, 
and contest the claims of the cre- 
ditors ; and that the finding of the 
Court as to the amount due would 
be conclusive against the estate, al- 
though the Family of the Nabob, who 
were interested in the estate, might 
have been able to shew that the claims 
should not be admitted. But that was not 
the case as he (Mr. Peacock) understood 
Section XXV ; the finding of the Court 
on the summary investigation, although 
it would fix the amount which the cre- 
ditor was entitled to be paid by the East 
India Company, would only be primd 
facie evidence of the amount chargeable 
against the assets of the late Nabob 
in the administration suit. If the as- 
sets in the hands of the Receiver were 
sufficient, the amount found to be due 
on the summary investigation would be 
paid at once ; if they were not sufficient, 
the creditor, having come in and estab- 
lished his claim on the principle of the 
Bill, was not to wait until the end of 
the regular administration suit, but was 
to be paid immediately out of the Ge- 
neral Treasury. In the event of any 
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amount paid under this provision out of 
the assets of the estate being larger 
than the amount chargeable against the 
assets in the regular administration suit. 
Section XXVI provided that the excess 
should be made good to the estate by 
the East India Company. It was pos- 
sible, however, that some doubts might 
arise upon the wording of the Sections 
as they stood ; and as the learned Coun- 
sel had taken exception to them, he (Mr. 
Peacock) was willing to insert amend- 
ments in them which would place their 
real meaning beyond all dispute. 

Section XXIV provided as fol- 
lows : — 

“ Upon every investigation under Section 
XXII of this Act (that was to say upon every 
summary investigation of a claim) the East 
India Company may appear and be heard by 
Counsel ; and any creditor may appear in per- 
son or by Counsel or, if the Court shall think 
fit to allow the same, by Attorney or any other 
agent . 0 

The learned Counsel proposed that 
the Section should be so altored as to 
enable Prince Azeem Jah and other 
members of the Family to appear at 
these investigations to contest claims. 
But the Section was only intended to 
enable the creditor whose claim was to 
bo investigated, to appear either by 
Counsel or by Attorney or by other 
agent. Originally, it provided that the 
claimant might appear and be heard by 
Counsel. Some of the creditors pre- 
sented a Petition praying that they 
might have the option of appearing to 
prove their claims either in person, or 
by Counsel or by Attorney or Vakeel of 
the Sudder Court, and the Select Com- 
mittee had altered the Section ; but he 
did not think that, if a creditor said — “ I 
claim 500£ against the estate, and apply 
to have the amount of my claim summa- 
rily investigated by the Court” — all 
the creditors and other persons interest- 
ed in the administration of the estate 
should have a right to appear at that 
investigation and be heard against the 
claim. They would have a right to 
appear and be heard in the regular ad- 
ministration suit, and might show if 
they could that the debt had been esti- 
mated at too high an amouut, and that 
consequently the assets of the estate 
could not be debited with the full amount. 
That would be the proper time for hear- 
ing the creditors or heirs of the de- 
ceased upon the subject. 
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On the whole, then, he could not 
agree that injustice would be done by 
this Bill to any person whatever. He 
thought that the arrangement which it 
provided was a very fair and liberal one ; 
and though he did not consider that 
any very great doubts could arise as to 
the meaning of Sections XXIV, XXV, 
and XXVI, yet, as objections had been 
taken, he should conclude by moving 
that the Bill be recommitted, in order 
that he might move amendments in 
them, to remove any doubts which 
might exist. 

The VICE-PRESIDENT, in propos- 
ing the question, remarked that he 
would say a few words, and but very 
few words — since, after the long and 
able speech of the Honorable and learned 
Member who had just spoken, but very 
few words seemed necessary upon the 
inculpation of the justice of this Bill. 
With the introduction of this measure, 
he had had nothing to do. When the 
Bill had been read a second time, he had 
made some observations upon certain of 
its Clauses which seemed to press hardly 
on mortgagees. He had then been 
asked to be one of the Members of the 
Select Committee to which the Bill was 
to be referred, and having consented to 
that, and acted on the Committee, he 
was no doubt responsible for presenting 
the Bill to the Council in its present 
shape. In considering the justice of 
this measure, we must consider the 
question with regard to the circum- 
stances in which the Bill had been in- 
troduced. A resolution to which the 
Council had come had shut the mouth* 
of the learned Counsel who had been 
heard against the Bill, upon the con- 
struction of the Treaties entered into 
between the East India Company and 
the Nabobs of the Carnatic. But it had 
always appeared to him that the mouths 
of this Council were also shut upon that 
question. When this Bill was introduced, 
it had already been determined by an au- 
thority which nothing short of the au- 
thority of Parliament could over-ride, 
that, on the death of the late Nabob of 
the Carnatic, the dignity should cease. 
With the merits of the question, he 
(the Vice-President) had nothing to do. 
The Government of Madras and the late 
Governor-General had decided it two 
years before this Bill came before the 
Council ; the Court of Directors, with 


the sanction of the Board of Control, 
had approved and confirmed the deci- 
sion ; and, therefore, the rejection of the 
claims set up by the present Petitioner 
to the title of Nabob of the Carnatic — 
to a share in the revenues of the Car- 
natic — and, consequently, to that por- 
tion of the property left by the late 
Nabob which was of the nature of State 
property, or incidental to the dignity.of 
Nabob —was, so far as this Council was 
concerned, “ tin fait accompli.” He 
freely allowed that it would be more 
consistent with the general law and 
usage to deal with the private estate of 
the late Nabob in an ordinary adminis- 
tration suit ; but then, the Council 
found that certain members of His 
Highness’s Family, including all his 
nearest heirs, certainly including the 
present Petitioner, were exempted from 
the jurisdiction of the Courts of 
Justice. The Council had to-day 
heard that this exemption was 'consi- 
dered in the light of a hardship l>j r 
the Petitioner; but the Council had 
certainly also heard, at the time 
when the Supreme Court at Madras 
ruled that the exemption had expired 
with the late Nabob, that a consider- 
able sense of hardship was felt by the 
persons who had enjoyed the privilege, 
when it was thus suddenly taken away 
from them. The Council would recollect 
that, either at the instance of these 
persons, or because the Government of 
Madras had deemed that, for political 
reasons, the privilege should be continu- 
ed, the Council had been called upon to 
pass an Act allowing the period of one 
year to those whom the decision of the 
Supreme Court affected, for the purpose 
of appealing to the Privy Council against 
it. No appeal was instituted within the 
time given for that purpose ; and a Bill 
was then introduced into the Council in 
May last absolutely continuing the pri- 
vilege to the Family and retainers of the 
late Nabob. If the privilege was con- 
sidered a hardship by the family, it was 
certainly remarkable that no objection 
had come up to the Council from any of 
them agaiusb either Bill. In the ab- 
sence of any such objection, he must 
take leave to believe that they were 
with their own assent exempted from 
the jurisdiction of the Supreme Court 
at Madras, which was, he believed, the 
only Court that could entertain a suit 
2 g • 
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for the administration of the estate of 
the late Nabob. 

The learned Counsel for the Petition- 
er, however, whilst he repudiated the 
exemption given by Act 1 of 1844, seem- 
ed to think that his client could support 
a claim to freedom from the jurisdiction 
of the Courts upon some pretext found- 
ed on the Law of Nations. He (the 
Vice-President) must confess that to him 
this seomed a wild and untenable pro- 
position. It was notorious that, in what 
related to private claims, the very 
Princes of Europe had been held subject 
to the jurisdiction of the Municipal 
Courts of England. Therefore, there 
was no pretence for saying that anything 
in the Law of Nations gave the Peti- 
tioner exemption from the jurisdiction 
of the Courts at Madras. Such a pro- 
position could not bo supported for one 
moment, and had certainly never once 
been put forward when the question whe- 
ther the privilege did not expire with the 
late Nabob, was argued in the Supreme 
Court. 

Then, at the time when this Bill was 
introduced, the Council had these two 
facts before it — first, that it had been 
determined by an authority which the 
Council was bound to respect, that the 
payment of the fifth part of the reve- 
nues of the Carnatic which had thereto- 
fore been paid to the Nabob of the 
Carnatic, should not be continued to the 
Petitioner ; .and that he should not in- 
herit the title of Nabob, or the State 
property that passed with that dignity ; 
— and secondly, that he and the other 
members of the Family who, subject to 
the payment of his just debts, were 
entitled as heirs to the private property 
of the late Nabob, were exempt from 
the jurisdiction of the Supreme Court. 
That circumstance did not prevent them 
from placing themselves voluntarily 
under the jurisdiction if they wished ; 
hut so long as they did not so place 
themselves, the creditors of the late 
Nabob were remediless, unless some 
such Act as this were passed. 

The Honorable and learned Member 
who had preceded him, had so well an- 
swered the objection taken as to the 
absence of the words “ private property” 
from the Bill, that he (the Vice-Presi- 
dent) considered it unnecessary to say 
more on the point than merely this — 
that it had , struck him, whilst the 
' JPhe Vice-President 


learned Counsel was speaking, that he 
might as well quarrel with a man for 
calling him an Advocuteofthe Supreme 
Court, because he did not also call him 
Barrister-at-Law, as with this Bill, 
which mentioned everything of which 
“private property” could consist, because 
it didnotspeak of “private property” in so 
many words. The Bill dealt with pro- 
perty in the nature of State property 
— with the property which would have 
passed to the new Nabob, if there had 
been one, as Nabob ; and which, there- 
fore, in existing circumstances, passed 
to the East India Company. This the 
East India Company was willing to give 
up for the purposes of this Act. It also 
dealt with the private property of the 
late Nabob, but only, as he read the Bill, 
with that part of it which was liable to 
be applied in payment of his debts. If, 
as was suggested by the learned Coun- 
sel, there was property of a third class — 
property which was not State property, 
property which, being private property, 
was not subject to the payment of debts, 
but by some special custom of descent 
passed, on the death of one Nabob, to 
ilia heirs, unfettered by the obligation 
to pay his debts — if there was indeed 
property of this anomalous character — 
there was nothing in this Bill to prevent 
the Petitioner from establishing a title 
to it by proof of the alleged custom of 
descent. 

Sueh property, if it existed, must be 
either in the possession of the Peti- 
tioner or out of it. If it were in his 
possession, what would be the conse- 
quence ? The Receiver who was to be 
appointed under the Bill, would have no 
power to take any property out of the 
possession of any member of the Family 
without the consent of the Government 
of Madras. He would have no higher 
powers than a Receiver generally had ; 
and if his title were resisted, he would 
have to enforce it by suit. If, then, he 
should seek to obtain possession of this 
property whilst in the hands of the Peti- 
tioner, he could not institute a suit for 
that purpose without the consent of the 
Government of Madras; and even if he 
did obtain the consent of the Govern- 
ment of Madras to institute such a suit, 
he could not prevent the Petitioner, as 
heir, from raising the question of hia 
right to it by virtue of the custom alleged, 
if he chose to rtuse it. Again, suppos- 
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ing that the property eventually found 
its way into the hands of the Receiver, 
'then, under the general power to insti- 
tute an administration suit, the Peti- 
tioner, waiving his exemption, might 
come in and contest the right of the 
Receiver to apply the particular property 
to the payment of debts. Clearly, then, 
it seemed to him, with respect to the 
State property — with respect to that 
property which was supposed to be of a 
public nature — that the Bill could not 
be said to interfere in any degree with 
the rights of Prince Azeetn Jah, because 
it had been determined by an authority 
which this Council was bound to re- 
spect — and the decision must be taken 
to be final until it was reversed by Par- 
liament — that he had no title to it. 
And in the private property which was 
subject to the debts of the late Nabob, 
his rights as heir must be subject to the 
paramount rights of the creditors, arid 
there must he some means for adminis- 
tering it. The Bill before the Council 
provided those means, and did so in al- 
most the only mode which, in the 
peculiar circumstances in which the 
Family was placed, was feasible. Be- 
yond getting in and distributing the pro- 
perty which was subject to the payment 
of the debts of the late Nabob, this 
Council had no desire to interfere with 
the rights of the heir ; and to the intro- 
duction into the Bill of any words which 
would make that clear, he had no objec- 
tion. The Honorable and learned Mem- 
ber who had charge of the Bill proposed 
to recommit the Bill now for the pur- 
pose of inserting amendments in it with 
that view. It was entirely for his con- 
sideration whether he would do so now, 
or let the Bill go back to the Select 
Committee for a week, in order that 
they might frame the amendments with 
a little more deliberation. If the Hon- 
orable and learned Member proposed 
to' recommit it to day, he (the Vice- 
President) was ready to go into Com- 
mittee at once. 

Mn. PEACOCK moved that the 
Bill be recommitted, in order that cer- 
tain proposed amendments might be 
considered. 

Agreed to. 

The amendments proposed by Mr. 
Peacock were adopted, and, the Council 
having resumed its sitting,, the Bill was 
reported. 
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GUARDIANSHIP OF MINORS} AND 
COURT OF WARDS. 

Mb. CURRIE presented the Report 
of the Select Committee on the Bill 
“for making better provision for the 
care of the persons and property of 
Minors, Lunatics, and other disqualified 
persons in the Presidency of Fort Wil- 
liam in Bengal” and the Bill “ to ex- 
plain and amend Regulation X of 1798 
and Regulation LI I of 1803.” 

CARE OF ESTATES OF LUNATICS NOT 
SUBJECT TO THE SUPREME 
COURTS. 

Mb. CURRrE also presented the Re- 
port of the Select Committee, on the Bill 
“ to make better provision for the care 
of the Estates of Lunatics not subject to 
the jurisdiction of Her Majesty's Courts 
of Judicature.” 

RYOTWAR ARREARS (MADRAS). 

Mr. FORBES moved the first reading 
of a Bill “ for the better recovery of 
arrears of Revenue under Ryotwar 
settlements in the Madras Presidency." 
He said, when the Regulations of 1802, 
which provided for the collection of 
the Government revenue and for the 
realization of arrears, were passed in 
the Presidency of Madras, it was done 
under the impression that the per- 
manent settlement, then in course of 
introduction, would be introduced 
throughout the Presidency. It was, 
however, soon decided to abandon a pro- 
ceeding which would have revolutionized 
the tenure under which land liad been 
held in Southern India for ages, and it 
was determined to maintain the ryots 
in the enjoyment of the rights and pri- 
vileges the origin of which is far too 
remote to be traced. 

The Regulations of 1802, therefore, 
passed to suit the permanent settlement, 
were never very well adapted to the 
Ryotwar system of revenue administra- 
tion. Regulation XXV was enacted 
to define the rights conferred by the per- 
manent settlement. Regulation XXVI 
regulated the sale and sub-division of 
estates. Regulation XXVII prescribed 
the mode of recovering arrears of public 
revenue from actual proprietors or farm- 
ers of land paying the assessment on 
their estates direct to Government ; and 
Regulation XXVIII w#s passed to 
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enable proprietors to collect their rents 
from their tenants. 

Regulation XXVII declares in its 6th 
Section that the land shall be responsi- 
ble for the revenue, and that it shall 
only be at the option of the defaulter 
that liis personal property shall be 
first distrained for arrears ; but the diffi- 
culty under which this law placed 
the revenue officers was avoided by their 
always having recourse to Regulation 
XXVIII, the 38th Section of which 
declared that its provisions, which allow- 
ed of the prior sale of personalty, were to 
be considered applicable to all cases in 
which a Khas collection was made on 
account of Government. This expression 
was, for very many years, understood to 
refer to Ityotwar collections ; but the 
Sudder Court of Adawlut having decided 
that this interpretation was erroneous, 
and that Collectors could legally proceed 
only under Regulation XXVII which, 
as I have already said, renders the prior 
sale of land imperative unless the default- 
er voluntarily surrenders his personalty, 
the greatest embarrassment resulted, 
and the revenue remained heavily in 
arrear. 

To remedy the evil, Act XXIII of 
1 856 was brought in, but it had failed 
of effecting the desired end in conse- 
quence of having been worded so as to 
declare that the collection of the Go- 
vernment revenue, due on lands under 
settlement direct with the ryots, should 
be deemed Khas collection within the 
meaning of Section XXXVIII Regula- 
tion XXVIII, and the consequence of 
this had been as follows : 

The Section of Regulation XXVIII 
which was then made applicable to the 
collection of Ityotwar arrears, declared 
that all Khas collections should be made 
under the rules laid down in the preced- 
ing Sections, and one of those Rules was 
that land should not be sold until after 
the end of the Revenue year, and then 
only through the intervention of the 
Zillah Court. 

The Act which was intended to free 
the Revenue Officers from inconvenience, 
in effect had served only to substitute 
one inconvenience for another, and 
whereas before its enactment it was 
imperative first to sell land, by its enact- 
ment it has become no less imperative 
first to sell personalty, and should such 
sale not liquidate the arrear, the sale * 
Mr. Jtbrbes 


of land could be effected only through tlio 
intervention of the Court, and then only 
after the revenue year had closed. 

It was from these embarrassments 
that it was proposed by the present Bill 
to free the Revenue Officers, and to give 
them that option to sell either land or 
personalty at their discretion, which, 
under similar circumstances, the Col- 
lectors in Bengal have had ever since 
1799 ; and when they elected to sell land, 
to give them authority to do so as soon 
as an arrear had accrued. 

The Bill was mainly based on Regula- 
tion XXVIII. 1802 ; and it was pro- 
posed to re-enact its provisions rather 
than to refer to them partly because some 
only are retained while others have be- 
come obsolete or were inexpedient, and 
partly in deference to the Despatch from 
the Honorable Court of Directors lately 
communicated to this Council by the 
Government of India, in which such a 
course was recommended. 

The Bill was read a first time. 

CANTONMENT JOINT MAGISTRATES. 

Mr. IIARINGTON moved that the 
Bill “ for conferring Civil jurisdiction in 
certain cases upon Cantonment Joint 
Magistrates, and for constituting those 
Officers Registers of Deeds within the 
limits of their respective jurisdictions” 
bo now read a second time. 

Mr. LKGEYT rose merely to ask a 
question or two relative to the intended 
effect of part of Section I of the proposed 
Bill. He wished to know if it was the 
intention of the Honorable Mover of the 
Bill, that the jurisdiction of Cantonment 
Joint Magistrates should extend to all 
residents within a Cantonment not of the 
classes specified in the existing laws, and 
also to Kuropeans who might be so 
resident ? He wished to know this 
because, in the Military Cantonments in 
the Presidency of Bombay, the present 
Superintendent of Bazars who exercises 
a limited jurisdiction in civil claims, 
did not take cognizance of claims for 
small debts against persons who were 
not strictly Military or registered fol- 
lowers of the Camp. This Bill, there- 
fore, if adopted in the Presidency of 
Bombay, would materially alter the law 
as at present administered under Regu- 
lation XXII. 1827 of the Bombay Code 
as interpreted by the Sudder Dewanny 
Adawlut. 
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He had no objection whatever to 
offer to this change if it were intended. 
He approved of the principle of the 
Bill in Military Cantonments and hoped 
it would be generally adopted ; but he 
thought it would be desirable that all 
its objects should be perfectly under- 
stood in places in which it would be 
published for general information pre- 
vious to its being passed into law. 

Mr HARINGTON, in reply to 
the first question of the Honorable 
Member for Bombay, begged to ob- 
serve that the Bill, as drawn, would in- 
clude all residents within the limits of 
Military Cantonments, Bazaars, or Sta- 
tions, whether belonging to the Army 
or not, who were not amenable to the 
Articles of War for the Queen’s and 
Company’s troops serving in India; and 
in reply to the second question, that 
the Bill would extend to European re- 
sidents of Cantonments, Bazaars, and 
Stations not amenable to the Articles 
of War mentioned in the answer to the 
first question. 

The question was put and agreed to. 

The Bill was read a second time ac- 
cordingly. 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mr. PEACOCK postponed the mo- 
tion (which stood in the Orders of the 
Bay) for the third reading of the Bill 
“ to provide for the administration of 
the Estate and for the payment of the 
debts of the late Nabob of the Carna- 
tic.” 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mr. CURRIE postponed the motion 
(which stood in the Orders of the Bay) 
for the third reading of the Bill “ to 
make further provision for the settle- 
ment of land gained by alluvion in the 
Presidency of Fort William in Ben- 
gal.” • 

LUNATIC ASYLUMS. 

Mr. CURRIE postponed the motion 
(which stood in the Orders of the 
Bay) for a Committee of the whole 
Council on the Bill “ relating to Lunatic 
Asylums.” 
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PROCEEDINGS IN LUNACY (SUPREME 
COURTS.) 

Mr. CURRIE postponed the motion 
(which stood in the Orders of the Day) 
for a Committee of. the whole Council 
on the Bill “ to regulate proceedings in 
Lunacy in Her Majesty’s Courts of 
Judicature.” 

FORT OF TANJORE. 

Mr. FORBES moved that the Coun^ 
cil resolve itself into a Committee on 
the Bill M for bringing the Fort of Tan* 
jore and the adjacent territory under 
the Laws of the Presidency of Fort 
Saint George and that the Committee 
be instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to be passed. 

Agreed to. 

The Bill passed through Committee 
without amendment, and was reported. 

CANTONMENT JOINT MAGISTRATES. 

Mr. HARINGTON moved that the 
Bill “ for conferring Civil jurisdiction 
in certain cases upon Cantonment Joint 
Magistrates, and for constituting those 
Officers Registers of Deeds within the 
limits of their respective jurisdictions” 
be referred to a Select Committee con- 
sisting of Mr. Peacock, Mr. LeGeyfc, 
Mr. Forbes, and Mr. Harington. 

Agreed to. 

The Council adjourned. 


Saturday , August 14, 1858. 
Present : 

The Hon* bio the Chief Justice, Vice-President, 
in the Chair. 

Hon. J. P. Grant, P. W. LeGeyt , Esq., 
Hon. Major Gen. Sir E. Currie, Esq., 

J. Outrarn, H. 15. Harington,Esq. 

Hon. H. Ricketts, and 

Hon. B. Peacock, H. Forbes, Esq. 

The CLERK presented to the Coun« 
cil a Petition signed by Damoodur, 
Mohapattro on behalf of certain princi- 
pal Sabaiths or Ministers of the Temple 
of Juggernath praying for a construc- 
tion of Section 1 Clause 8, Regulation 
XXVII. 1814, of the Bengal Code, with 
reference to an order passed in appeal 
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by the Sudder Court at Calcutta, where- 
by the Petitioners were obliged to pay 
the costs of several defendants against 
whom they brought a suit in which it is 
alleged their defences were the same, and 
one defence would have been sufficient. 

The YICE-PRESIDlfiNT appre- 
hended that, the Petition could not be 
received — first, because the subject-mat- 
ter of it properly belonged to a Court 
of Law, inasmuch as it prayed the Coun- 
cil to put a construction on a particular 
Regulation, and a construction con- 
trary to that which bad been put on 
that Regulation by a competent Court; 
secondly, because the Petition purported 
to be signed only by a Vakeel on behalf 
of the Petitioners. 

INDIAN NAVY. 

Mb. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill “ to amend Act XII of 1844” (for 
better securing the observance of an 
exact discipline in the Indian Navy.) 

ESTATE OF THE LATE NABOB 
OF THE CARNATIC. 

Mb. PEACOCK moved that the 
Bill “ to provide for the administration 
of the Estate and for the payment of 
the debts of the late Nabob of the 
Carnatic” be read a third time and 
passed. 

The Motion was carried, and the Bill 
read a third time. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb. CURRIE moved that the Bill 
“ to make further provision for the set- 
tlement of land gained by alluvion in the 
Presidency of Fort William in Bengal” 
be read a third time and passed. 

Mb. PEACOCK said, he could not 
give a silent vote upon the occasion. 
It appeared to him that the Bill altered 
the law as it at present stood, without 
any sufficient reason for such alteration. 
First, it altered the rights of proprietors 
of land ; secondly, it altered the rights 
of Government ; and thirdly, it con- 
tained a provision (to which he would 
hereafter advert) of which he could not 
foresee the effect. He saw no suffi- 
cient reason why they should be called 
upon to pass a law altering the existing 


rights of parties, a law which would 
possibly not only cause many difficulties 
in carrying out its provisions, but by 
which considerable litigation might be 
occasioned. 

It appeared to him perfectly clear 
that a proprietor having an estate on 
the banks of a river became entitled to 
any alluvion which formed upon it, as 
an increment to his original tenure. 

Section IV Regulation XI. 1825 
enacted that 

“ when land may be gained by general acces- 
sion, whether from the recess of a river or of 
the sea, it Bhall be considered an increment 
to the tenure of the person to whose land or 
estate it is thus annexed, whether such land 
or estate be held immediately from Government 
by a Zemindar or other superior landholder, 
or as a subordinate tenure by any description 
of under tenant whatever. Provided that the 
increment of land thus obtained shall not 
entitle the person in possession of the estate 
or tenure to which the land may be annexed, 
to a right of property or permanent interest 
therein beyond that possessed by him in the 
estato or tenure to which the land may bo 
annexed, and shall not in any case be under- 
stood to exempt the holder of it from the pay- 
ment to Government of any assessment for tlio 
public revenue to which it may be liable under 
the provisions of Regulation II. 1819, or of 
uny other Regulation in force.” 

He could not understand the words 
“ shall be considered" an increment to 
the tenure of the person to whose land 
or estate it is thus annexed” in any 
other sense than that the alluvion be- 
came a part of the estate paying Re- 
venue to Government. The Circular 
Order No. 12 of 30th April 1833, 
which be would read from Marshman’s 
Compilation relative to the Resumption 
and Settlement of estates, laid down 
the rule clearly. It said — 

“ In the permanently settled provinces, all 
land of alluvial formation appertains to the 
proprietor of the estate to which a change in 
the channel of the river has added it — except 
when, as contemplated in Clause 3, Section 
1Y of the Regulation in question, it may be an 
island separated from the main land by a 
channel not fordable * at any season of the 
year*— or when it may have accrued to an 
estato or waste tract, the Zemindary title of 
which is vested in Government. And the 
Sudder Board ‘request your special attention, 
and that of your subordinates, to that part of 
Clause 1 of the Section above cited, which 
lays down, that the right of the party, thereby 
recognized as proprietor, is exactly co-cqual, 
as regards the land of new formation, with 
that by which he holds the estate to which 



445 Settlement of Alluvial [August 

the alluvion lias attached itself whilst, at the 
same time, the concurrent lien of the State 
upon its share of the produce of all land form- 
ed subsequently to the date of the permanent 
settlement is declared with equal distinct- 
ness. 

“ It follows, therefore, that all proprietors 
— circumstanced as above stated — whether 
they have, or have not, disputed the claim of 
the Revenue Authorities to fix an assessment 
upon newly formed lands of the description 
contemplated by Clause 1 Section IV, Regula- 
tion XI. 1825 — have a right to admission 
to terms of permanent engagement, whenever 
they may think fit to demand it, unless, in. 
deed, the alluvion have been let out in farm, 
for a specified term, in consequence of their 
recusance, in which case, as well as while the 
lands may be held khas, they are, of course, en- 
titled to Malikana. It is only necessary to 
add that the injunctions of the Honorable the 
Court of Directors against permanent settle- 
ments of lands at the disposal of Government, 
refer exclusively to cases where no party may 
possess a legal claim to such immunity ; and 
that the Bight Honorable the Governor Gene- 
ral in Council has expressed himself strongly 
averse to the conclusion of temporary arrange- 
ments with persons upon whom the law r has 
conferred the unqualified right above allud- 
ed to.” 

Thus it appeared that the proprietor 
had a right in the alluvion exactly co- 
equal with the rights which he pos- 
sessed in the original tenure — that he 
had a right to he admitted to a perma- 
nent engagement when the original 
estate was permanently settled — and 
that the Government had a lien upon 
the alluvion for the Revenue. Now, 
this Bill proposed to do away with both 
the right of the proprietor and the 
right of Government. It proposed to 
deprive the owner of a permanently 
settled estate which had been increased 
by alluvion, of the right of insisting 
upon the alluvion being permanently 
settled and added to the original estate 
as one tenure ; and it compelled the 
lievenue Authorities without their con- 
sent to settle the alluvion separately 
and thereby to give up their lien there- 
on for the Be venue of the original 
estate. He (Mr. Peacock) confessed 
that he argued theoretically rather 
than practically, for he had had no 
practical knowledge whatever on the 
subject of these alluvions. But since 
lie had last addressed the Council, a 
letter received from Mr. Samuells, the 
Commissioner of Patna, who was prac- 
tically acquainted with the subject, had 
been printed, in which that gentleman 
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took precisely the same view as he did. 
Mr. Samuells said : — 

u When the proprietor of a parent estate 
engages with Government for the alluvion 
which has accreted thereto, he and the Go- 
vernment, being the only parties interested, 
may unquestionably make any arrangement 
as to the estate upon which they can agree, 
and the alluvion may in that caso he settled 
as one separate estate, or half a dozen sepa- 
rate estates as may he determined. I know 
of no Law or decision which in any way mili- 
tates against this. The law, it is true, declares 
the alluvion an increment of the original 
estate, and its tenure co-extensive with the 
tenure of the original estate ; but as the 
Government and the proprietor, acting in 
concert, may carve the original estate into aa 
many separate estates as they think fit, there 
is no reason why they should not do the same 
by the increment. Accordingly, alluvial lands 
have very frequently been settled as separute 
estates with the proprietors of parent estates, 
and such estates are never sold along with the 
parent estate at Revenue hales for arrears due 
upon the former.” 

Then he went on to show that the 
decision in the Koilwar case was per- 
fectly correct. He said : — 

“ The decision in the Koilwar case is, as I 
have said before, in strict conformity with the 
usual practice of the Revenue authorities. 
That practice is shortly this. If the proprietor 
of the parent estate agree to the additional 
assessment, he can demand that it shall be con - 
so! Ida ted in perpetuity with his original jwnma. 
If lie prefers that the alluvion should be 
formed into a distinct estate, he represents his 
wish to the collector, who, if he sees no objec - 
tion, makes a separate settlement with him in 
perpetuity and the two estates, the old and the 
new, cease to have any necessary connection 
with each other. In the generality of cases, 
however, the proprietor of the parent estate is 
unwilling to run the risk attendant on accept- 
ing the settlement himself, for even when the 
alluvion is settled as a separate estate, the risk 
is considerable.” 

Now the Board said that the pro- 
prietors have a right to admission to 
terms of permanent engagement when- 
ever they may think fit to demand it, 
unless indeed the alluvion has been let 
out in farm for a specified term in con- 
sequence of their recusance. 

This was the law as it was then 
understood, and according to that inter- 
pretation, the owner of an estate had an 
unqualified right to land that accrued 
to it by alluvion, and to demand that 
the assessment of the alluvion should 
be made on the same principle as that 
of his original estate. . 
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One great object of the permanent set- 
tlement was that proprietors of land 
might lay out capital in improving 
their estates. A proprietor not only 
was entitled to demand that his alluvial 
formation should be treated as part of 
the estate to which it accrued, but he 
also had an unqualified right, if he chose, 
to have it settled on the same principles 
as the settlement of the original estate. 
He might, if the original estate were 
permanently settled, with safety expend 
his capital on the improvement of the 
alluvion ; but, as proposed by the Bill, 
if the Revenue Authorities should refuse 
to settle the alluvion permanently, 
they might do so, and then there would 
be no security that any money laid out 
on the alluvion might not add to the 
assessment at a future time. lie 
(Mr. Peacock) found that it was 
expressly stipulated in the engage- 
ment between the proprietor and the 
Government, that the proprietor was 
not entitled to any diminution of Reve- 
nue, if any portion of his estate were 
washed away. Under the old law his 
liability to pay the Government Reve- 
nue remained, although one half of 
his estate should be washed away. 
Under Act IX of 1847, until a new 
survey took place, the assessment could 
not be increased in consequence of allu- 
vion, and he was entitled to a diminution 
if any part of his estate were washed 
away. But words had been inserted in 
this Bill which would deprive the pro- 
prietor of the right to a permanent assess- 
ment of the alluvion without the consent 
of the Revenue Authorities, and hy de- 
priving him of this right you deprive him 
of the power which was one of the great 
objects of the permanent settlement, 
namely, the power to lay out his capital in 
improving his estate, without becoming 
liable to an increase of the assessment 
iu consequence of the improvements. 

Mr. Peacock proceeded to show the 
evils which were occasioned by the 
system of tithes in England, and to obvi- 
ate which the tithes-commutation was 
passed. 

If it were left optional with the Col- 
lector (as this Bill proposed to leave 
it), to refuse to settle the estate perma- 
nently, the owner would have no securi- 
ty that, if he improved the alluvion by 
laying out his capital upon it, the Go- 
vernment might not come down upon 
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him at a future time and subject him 
to additional taxation in consequence 
of the improvements. 

This Bill then (he said) would act 
unfairly by the proprietor by depriving 
him of the right (as laid down in the 
books up to the time of the Circular 
Order of 1841) of taking alluvion as an 
increment of the parent estate and of 
having it settled as a permanent assess- 
ment. It would next act unfairly towards 
the Government, for Government had a 
lien upon the alluvion, and if you com- 
pel the Revenue Authorities to grant it 
out as a separate estate, without their 
consent, you deprive the Government of 
its lien, lie (Mr. Peacock) spoke theo- 
retically, but he must say that, if ail 
original estate were cut off from its 
river-frontage, it might be greatly dimi- 
nished in value ; and it might so hap- 
pen that it might not sell for a suffi- 
cient sum to pay tho Revenue due to 
Government. Now, in the letter to 
which he had referred, Mr. Saniuolls 
took up that very point. He says — 

“ A case came before me the other day in 
which a proprietor, who had obtained a sepa- 
rate settlement for an alluvial formation, had 
gone on paying tho assessment for five years 
after the alluvion was entirely washed away. 
He let it go at last and the Mehal was 
instantly purchased by a speculator on 
the chanco of tho re-appearance of the 
alluvion, an event which will be the ruin 
of the original estate, as it owed its value al- 
most entirely to its river-frontage and the 
valuable churs which from time to time form- 
ed against it.” 

Again, Mr. Samuells said — 

“ An estate, for instance which has become 
little less than a bed of sand, continues to pay 
a high Revenue, because it possesses a valuable 
bazar on tho banks of the river ; a deara forms 
in front of this bazar, and a separate settlement 
is made with the nmlik of the original estate. 
He immediately allows the original estate to 
be sold for arrears of Revenue, and then con- 
structs a new bazar on the banks of the deara 
which shuts up the old one, and the original 
estate must be resettled at a pepper-corn rent. 
For the time the Government may gain on 
the deara what they have lost on the perma- 
nent estate, but these dearas may be, and fre- 
quently are, washed away in a night, and then 
the Government find that what I cannot but 
term tho crotchet of treating accidental and 
temporary increments in all cases as separate 
estates has resulted in a serious diminution of 
their Revenue,” 
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Now if any case could be put, and 
if a gentleman so practically acquainted 
with the subject as Mr. Samuells had 
put such a case, he (Mr. Peacock) appre- 
hended that it was quite possible that 
such cases might arise in practice. He 
therefore proposed to leave it optional 
with the Collector to r fuse to grant the 
alluvion as a separate estate. The ze- 
mindar lnid a right to insist that it 
should not be separated from the origi- 
nal estate, and should be settled as a 
permanent estate ; it was only in the 
event of his agreeing that it should be 
settled as a separate estate, that it 
could be so settled : but in that case 
Government should not be bound to 
forego its right to the alluvion as a se- 
curity for the Revenue of the original 
estate. If the proprietor should refuse 
to have the jumrua of the alluvion incor- 
porated with that of the original estate, 
the Government ought to have the 
power of refusing to assess it as a sepa- 
rate estate, and in that case it would be 
let in farm reserving Malikana. 

Another point was, whether it was ex- 
pedient to make the alluvion a separate 
estate for all purposes when it was let 
out reserving Mali U ana. The Bill said 
that in such a case it should 

“ thenceforward be regarded and treated as 
in all respects separate from and independent 
of the original ostatc.” 

He did not know whether any great 
importance was attached to the word 
“ estate.” It would no doubt be said 
that that word was used in the sense 
explained by Regulation VIII. 1800, 
namely : 

,c Any land Pubject to the payment of Reve- 
nue, for which a separate engagement inay 
have been executed to Government by the 
proprietor or by a fanner ; or which may have 
been separately assessed with the public Reve- 
nue, although no engagement shall have been 
executed to Government." 

He understood the word “estate” in 
the sense given to it by that Regula- 
tion But the Bill said that the alluvial 
land should be regarded and treated as 
in all respects separate from and inde- 
pendent of the original estate. 

It was a rule that estates should be 
named, that is, estates in the Regula- 
tion sense of the term. Suppose, then, 
the owner of an estate called A. should 
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make a will leaving it to his natural 
son, and that a large alluvion should 
be formed. By Regulation XI. 1825, 
the alluvion would be an increment to 
the tenure aud would pass under the 
will. But by this Bill as it now stood, 
if the owner should refuse to enter into 
an engagement for the Revenue to be 
assessed upon it, and in consequepce 
of his recusance it should be let in farm, 
the alluvion must thenceforward be re- 
garded and treated as in all respects 
separate from and independent of the 
original estate Now suppose the owner 
should die without making a new will, 
and upon his death his heir-at-law 
should claim the alluvial land, a very 
important question would arise, namely, 
whether the alluvial land would pass as 
part of the estate A. He apprehended 
that under this Bill it would not pass, 
and the son to whom the estate was 
left would lose his river-frontage^ 

It might so happen that tho owner 
of the estate might become lunatic or 
incompetent to make a new will after 
the formation of the alluvion, or he 
might not understand the effect of this 
Bill, and his son to whom the estate 
was devised, might thus lose the alluvion 
anl be deprived of his river-frontage. 
He thought that tho Legislature should 
be careful not to do injustice or to create 
doubts as to the rights of individuals 
l»y the use of such general words, and 
if the Bill were to be passed at all, ho 
thought that the alluvial lands should 
he declared separate from the original 
estate only for Revenue purposes. 

Again, the 2nd Section saved the 
rights of under-tenants, but the rights of 
mortgagees were not provided for, though 
the mortgager of the whole interest 
was not an under-tenant. 

Again, suppose an estate were granted 
by the proprietor to a Putnee Talookdar 
and his heirs for ever reserving only a 
small rent. According to the law of 
1825, any subsequent alluvion would be 
an increment to the tenure of the Talook- 
dar. Suppose also that it should be sti- 
pulated that the rent reserved should 
not be diminished in consequence of any 
part of the estate being washed away, 
nor increased in consequence of the for- 
mation of any alluvion. The Talookdar 
might have paid a high premium in con- 
sideration of having to pay a low rent, 
or he might have paid a high price because 
2 h . 
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lie was aware that he would be benefited 
by all accretions. But if the alluvion 
mubt be settled a* a separate estate, if 
the proprietor refused to have it assessed 
permanently as part of the original 
estate, and must thenceforward be treat- 
ed as in all respects separate from the 
original estate, the Putneedar might be 
injured. The word “proprietor” was 
used in the first Section, and according 
to the definition of that word in Section 
VII Regulation VIII. 1793 a Putneedar 
was not included. If the Government 
let the estate to farm reserving Malikana 
to the Zemindar or proprietor, the Putnee 
Talookdar would not receive any addi- 
tional rent from the ryots, but would be 
deprived of the benefits to which he 
would have been entitled, had the accre- 
tion been made a part of the original 
estate. 

The VICE-PRESIDENT said, he 
was interested in this part of the case I 
which related to Putnecdars, and he 
would wish the Honorable and learned 
Id ember to explain what difference there 
was in this respect between the proposed 
Bill and the law as now existing ? He 
(the Vice-President) thought that in 
both cases the rights of the Putneedars 
were equally protected. 

Mb. PEACOCK resumed. — If you 
were to assess it permanently as 
part of the original estate, the right 
of the Putneedar would he confirmed. 
According to the present law the 
proprietor had a right to have the 
estate settled as part of the origi- 
nal estate, but he had no right to 
have it settled as a separate estate with- 
out the consent of the Revenue Autho- 
rities. But by this Bill, if he refused to 
take it as part of the original estate, he 
had a right to have it assessed as a 
separate estate. Thus Government 
might have to forego their Revenue, or 
do great injustice to the Putneedar. He 
had bought the estate for better and for 
worse. He was entitled to the benefit of 
all alluvion which might be formed. He 
was consequently the person to receive 
any additional rent which might be 
paid in consequence of the alluvion. 
Whereas, if the alluvion were let to 
farm reserving Malikana to the proprie- 
tor, the farmer would be entitled to the 
rents paid for the alluvion, whilst the 
Malik or proprietor of the estate would 
ifgeeivetke Malikana. He (Mr.Peacock) 
m Jlr. Peacock 


would ask, how many separate and dis- 
tinct estates were to be made ? Alluvion 
might form upon alluvion; and if each 
formation must be granted as a separate 
estate, you might have three or four 
new, distinct, and separate estates be- 
tween the origiual estate and the river, 
whilst the original estate might be de- 
prived of its river-frontage and irrepa- 
rably injured. 

Now, this was not merely a theoreti- 
cal argument. He had before him the 
opinions of practical men. He had the 
opinions of two of the Members of the 
Board of Revenue. All the Members of 
the Hoard of Revenue were in favor of 
returning to the rule laid down in 
1838. With regard to the present 
Bill which altered that rule, Mr. Dam- 
pier, one of the Members, said : — 

u In my opinion the Preamble is wrong ; 
the proposed Bill enacts new rules for the set- 
tlement of laud gained by alluvial accession 
to estates paying Revenue to the Government, 
and I think it is clear that such is the intent 
of the Law, where by Section II it legalizes 
the separate settlements of alluvial lands, 
heretofore made under the Circular Orders of 
the Board and Government contrary to the 
existing law. 

I think that the proposed Law will compli- 
cate settlements of suoh alluvial lands much, 
and, where these lands are increments on 
under-tenures, will cause serious inconvenience 
to tho holders of such tenures, to whom it 
is an object to have such lands, valu- 
able from their river-frontage, incorporated 
with, and to be a part of these tenures. 

I also think that the wording of the pro- 
posed Law in Section 1 is obscure and con- 
fused. The alluvial land is to be assessed and 
settled as a separate estate with a separate 
jumma, subject to all provisions respecting the 
rights of property thereon which are contain- 
ed in Section IV Regulation XL 1825, and 
it is thenceforward to be treated as independ- 
ent of the original estate — this is so far as 
the estate is concerned ; but by Section IV 
Regulation XI 1825, the proprietor of the 
under-tenure has the same right in the incre- 
ment 09 lie has on his tenure of which it iB 
part. Is the estate to be separate, and the 
tenure not? or if both are to be separate, and 
the tenure is a Putnee, how is the zemindar to 
proceed for the recovery of his rents when 
duo under Section VIII Regulation VIII. 
1819? Is he to take a fresh pottah for the 
increment ? and what course is he to pursue 
when he has, in the pottah of the original 
tenure, expressly relinquished any demands 
for rent on an increment of alluvion ? whilst the 
alluvial lands formed part of the parent estate 
this was easily arranged, but the new Law will 
embarrass the under-tenants and lead to much 
litigation. 
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Again, why is the zemindar to have the 
right of objecting to thp alluvial lands being 
added t-o the parent estate, and the Revenue 
Authorities have no power to insist on such an 
arrangement ? and why should the Revenue 
Authorities have the option of not assessing 
them as part of the estate, where the proprie- 
tors are willing ? These rules interfere with 
the old customs and laws of the country sup- 
ported by the decisions of the highest Courts, 
and are uncalled for. Section V Act IX of 
1847 secures to the proprietors of estates de- 
ductions from their assessment whenever any 
proceedings under that Law are taken. Sec- 
tions V and VI must be put in force simulta- 
neously. Under all circumstances, and parti- 
cularly with reference to Act IX of 1847 which 
socures to the zemindars indemnity for losses, 
and to the Government its Revenue ; from 
alluvial increments by periodical surveys ; I 
can see no object to be gained for the Govern- 
ment, the proprietors of estates, or the holders 
of under- tenures, by the adoption of the pro- 
posed Law.” 

Mr. Staiuforth, the other Member, 
said : — 

“ I object to the Preamble of the Bill, and 
approve of that part of it which legalizes past 
errors in making separate settlements of allu- 
viated land. As to the future settlements, 
they will mainly be those made under Act 
IX of 1847, and there would, 1 1 1 link, be little 
need of the Bill in respect to them if officers 
were placed at our disposal to survey gams 
and losses of land. We should then be enabled 
to relieve land holders losing land, and tako 
away all substantial ground of objection to 
adding the jumma assessed on new lands to 
that of the estate to which they are added.” 

He (Mr. Peacock) entirely concurred 
in the above opinion. By all means set 
right all that has been done wrong, but 
do not do wrong for the future. Accord- 
ing to the Bill, if the Collector and 
proprietor disagree, a Malikana was to 
be given. The proprietor gains by this 
course, for it would be his interest to 
disagree. If this Bill should be passed, 
it would injuriously affect private rights, 
and it might so affect the rights of Go- 
vernment also. 

Mr. Samuells, who was a practical man, 
also said : — 

M The present practice is well understood and 
satisfies every one, why then should it be changed l 
Would it be an improvement to render it com- 
pulsory on the Collector to form the alluvion 
into a separate estate in every instance in 
which the proprietor did not wish the jumma 
consolidated with that of the parent estate P I 
should think that the measure was likely to be 
distasteful to proprietors, and I believe that it 
will effect a great change in the value of landed 


property on the banks of rivers and consequent • 
ly endanger the stability of the Revenue assessed 
on these estates . At present, while the pro- 
prietor avoids the risk of a settlement, he re- 
ceives a fair share of the rent, and the right to 
all accret ions of alluvion remains with his An - 
cestral estate and greatly enhances its value.” 

Again he said : — 

" Then, as respects the interests of Govern- 
ment, the Law ( Regulation XIX. 1814) which 
has been enacted for the division of estates, does 
not permit zemindars to make this division 
themselves. The Government having the para- 
mount interest in the estate, carries out the par- 
tition through its own officers and apportions 
the jumma to each share so partitioned. The 
aim and object of the Collector in these parti- 
tions always is to give each share its due pro- 
portion of advantages whether of water, road, 
or rivor-oomniunication. As a general rule, 
when two shares applied for a division of an 
estate having a duara attached to it, the 
Collector would divide the estate at right- 
angles to the river, so as to give to each share 
its proper proportion of alluvial lands and 
river frontage.” v 

Then again he said : — 

“ I would respectfully deprecate any change 
in the present law of alluvion, which appears 
to me to be working on the whole, satisfactori- 
ly. Nothing can be fairer for all parties than 
the present practice. If the proprietor wishes 
to make u separate estate of his deara and the 
Collector is satisfied that the Government 
interests will not suffer thereby, his wish is 
acceded to.” 

Thus wc had one Member of the 
Board of Revenue deprecating any al- 
teration of the existing law and saying 
that it would cause confusion and in- 
crease litigation. We next had the 
opinion of another gentleman practically 
acquainted with the subject, who said 
that the Bill would injuriously affect 
existing private rights, and we had a 
Petition ofthe British Indian Association 
objecting to the Bill as it now stood. 

He (Mr. Peacock) therefore wished 
to know why the law should bo altered. 
If no sufficient reasons could be given 
(and certainly the Preamble of the 
Bill set forth no such reasons) why alter 
it ? If we were to be constantly alter- 
ing laws without sufficient reason, no one 
would know what the law was or what 
his rights were. He thought some 
better reason should be given than that 
set forth in the Pre amble — and (bat, in 
altering existing rights, we should be 
satisfied that we were. not injuring 



455 Settlement of Alluvial legislative council. Land* ( Bengal ) Bill . 456 


private parties. This Bill, it appear- 
ed to him, materially altered the law 
in two respects, both as affected private 
rights and those of the Government. 

For these reasons he should vote 
against the third reading of this Bill. 

Mb. RICKETTS said, they had now 
been floundering in the mud for three 
months, and his Honorable and learned 
friend seemed inclined to keep them 
still in the same position, fighting these 
slimy Sections over again. He desired 
to leave points of law to others, hut he 
would not shrink from endeavoring to 
explain his views. His Honorable and 
learned friend said that legislation was 
not necessary, but legislation only could 
settle the law. The RevenueAuthorities 
of 1838 had taken one view, and those 
of 1841 another; and was not this 
Council divided ? 

His Honorable and learned friend had 
based his argument regarding the right 
to a settlement in perpetuity on Clause 
1 Section IV Regulation XI. 1825. He 
maintained that, as the law declared 
that the person in possession of the 
original estate should not have a right 
in the chur beyond that possessed by 
him in the original estate, it followed 
that he must have an equal right. 
Whether that was the necessary logical 
sequence, he would not pretend to say ; 
but, admitting that it was, it appeared 
to him that the interest which the law 
gave was only to right of property. 
Whatever right of property he possessed 
in the parent estate, he was to have the 
same right in the chur. If owner, then 
owner; if mortgagee, then mortgagee ; if 
lease-holder, lease-holder. But, as re- 
gards settlement and assessment, lie was 
not to be exempted from the payment 
to Government of any assessment for 
the public revenue to which he might 
be liable under the provisions of Regu- 
lation II. 1819 or auy other Regulation. 
Regulation II. 1819 provided for resump- 
tion, but was silent as to assessment 
and settlement. You might go back, 
but you would find no mention of allu- 
vion between 1793 and 1819. Thu 
proclamation of 1793 regarding perma- 
nent settlement might perhaps be twist- 
ed to apply to alluvion, but there was 
no mention of it, and in the absence of 
any legal provision, the Revenue Autho- 
rities necessarily used their discretion in 
settling these r lands, cither temporarily 

m JUr. Feqeoch 


or in perpetuity. Government was 
much interested in these lands, for to 
'the eastward, alluvial formations now 
stretched for miles and miles to the 
southward, and he (Mr. Ricketts) should 
not he at all surprised if they were 
called upon at some future time to sur- 
vey chur Antipodespoor far beyond the 
line in the latitude of the Cape of Good 
Hope. He would leave his Honorable 
friend the Member for Bengal to speak 
on the propriety of making it compul- 
sory upon the Collector to settle the 
alluvion as a separate estate in every 
instance in which the proprietor did 
not wish the junitna consolidated with 
that of the parent estate. His (Mr. 
Ricketts’) opinion on this part of tho 
subject was not so decided ; he was pre- 
pared to be guided by the judgment of 
the Honorable Member for Bengal. 

Now for a few words regarding the 
Putneedar. He (Mr. Ricketts) did 
not think that this part of the subject 
was so difficult as his Honorable and 
learned friend would make it out to be. 
A party having a Putnee right of pro- 
perty in the alluvion, was liable to an 
increase of rent for land which might 
annex to his property, whether alluvion 
was settled together or divided into 
two or ten parts. The Putnee right 
still existed on the part of the Putnee- 
dar. For all the new lands accruing 
to his tenure, he would be separately 
assessed, and lie would have to pay 
whatever rent might be assessed to the 
superior holder, whether farmer or pro- 
prietor of the original estate. He could 
not be dispossessed by any party whe- 
ther farmer or proprietor; and as his 
rent must be adjusted by the revenue 
officer and not by the farmer or pro- 
prietor, he could not see what difference 
it would or could make to him whether 
lie paid his Putnee rents to one or to 
more persons. 

Mu. CURRIE said, he would not 
detain the Council more tlmn a few 
minutes. He would endeavor to avoid 
the topics which had been so fully dis- 
cussed at previous meetings of the 
Council, and should confine himself to 
the two points of objection urged by 
the Honorable and learned Member; 
namely, that the Bill interfered with the 
rights of proprietors, and that it inter- 
fered with the rights of Government. 
The Honorable and learned Member 
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contended that a proprietor of alluvial 
laud had an absolute right to incorpo- 
rate the alluviou with the estate to 
which it annexed, and to have the jum- 
ma assessed ou the alluvion added to 
the original jumma. it had been shewn 
in the debate in Committee that the 
only ground upon which the lie venue 
Authorities could object to this arrange- 
ment would be that the laud was not 
fit for settlement in perpetuity. It was 
stated that, when such was the case, it 
would be the duty of the lie venue Au- 
thorities, in order to protect the interest 
of the Government (if a permanent 
settlement were insisted on), to assess 
a jumma in anticipation which the pro- 
prietor could not with prudence agree 
to pay, and therefore that the practical 
effect would be that the alluvion must 
be let in farm. It was more conve- 
nient for all parties that the He venue 
Authorities should determine whether 
the settlement should be permanent or 
temporary. The question involved in 
the learned Member’s objection amount- 
ed in fact to this. Is the proprietor of al- 
luvial land in all cases entitled to claim a 
permanent settlement? He (Mr. Currie) 
contended that he was not. The com- 
mon law of the country was, temporary 
settlements for periods optional with 
the ruling power. Before the British 
Government, settlements for long periods 
were never heard of, and even now set- 
tlements in perpetuity were unknown, 
except in the Provinces of Bengal, 
Bchar, and Benares. The right to per- 
manent settlement in those Provinces, 
therefore, must depend upon the pledge 
given to proprietors at the time of the 
settlement; it could not extend to any 
lauds not expressly included in that 
pledge. Thus it did not extend to lands 
which wrere waste aud not included 
within the limits of any estate at the 
time of the settlement ; and temporary 
settlements of such lauds had frequently 
been made. Nor did it extend to allu- 
vial lands which were not in existence 
at the time of the settlement. Indeed, 
the case of alluviou was altogether 
exceptional, and no inference res- 
pecting it could be drawn from the 
principles of the permanent settlement. 
The application of those principles 
would have required that no remission 
should be claimed by proprietors for 
loss of land, and no increase should be 
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demanded by Government for accession 
of land. But this would have been a one- 
sided arrangement; the Government 
might of conrse abstain from demanding 
any increase, but it could not avoid loss 
of revenue when estates were washed 
away, or so much reduced in area as to 
be unequal to the payment of the assess- 
ed Revenue. Accordingly, so far back 
as the year 1798, it was found necessary 
to grant remissions for loss of land, and 
a few years later in 1804 the Govern- 
ment asserted its right to assess alluvial 
formations. As the terms in which the 
Government order were expressed might 
be thought to bear upon 6ome questiuns 
which had been raised in this discussion, 
he would ask permission to read an 
extract from it : — 

“ From the reports of the Canoongoes and 
Sherishtadars the right of property in lands 
gained by alluvion in the Province of Benares, 
appears still to be left indeterminate, On a 
consideration, however, of all the circumstances 
of the case, it does not appear to the Governor- 
General in Council to be necessary for Govern- 
ment to have recourse to the Courts of justice, 
or to proceed to an immediate attachment of 
the lands. In all cases of that nature, the 
assessment which Government is entitled to 
demand from the lands under the general 
laws and regulations of the country, is the 
primary object to which the attention of the 
public officers should be directed. If that 
object be secured, the right of property in the 
soil, even supposing Government could estab- 
lish such a right (which at present appears to 
be very uncertain), is comparatively of little 
importance. Under these circumstances the 
Governor-General is of opinion that, when- 
ever lands may be formed by alluvion, the 
Collector should call upon the person in 
actual possession of the property to enter into 
engagements for the revenue of the lands in 
question, as a new estate ; and in the event of 
a refusal on the part of such person to execute 
the necessary engagements (after the jumma 
shall have been approved by your Board and 
confirmed by Government), that the Collector 
should take charge of the lands, and provide for 
the management of them, in the manner observ- 
ed with regard to other unsettled Mehals , 
cither in Benares or in any other part of the 
country.” 

“ By an adherence to the foregoing rule, it 
is presumable that the increase in the jumma 
which may be obtained from lands gained by 
alluvion, will be nearly equal to the remissions 
which it may be necessary to grant, from time 
to time, in consequence of losses sustained by 
any of the Zemindars whose estates lie con- 
tiguous to the oourse of the Ganges.” 

This order established that all lands 
gained by alluvion should be liable to 
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assessment, and fifteen years later the 
declaration was sanctioned by legal en- 
actment. But why should it be assum- 
ed that the assessment must neoessarily 
be permanent ? The lands lying on the 
banks or in the shifting channels of the 
rivers of Bengal had no conditions of 
permanency, and this had been recog- 
nised by the last enactment on the sub- 
ject which made the juminas of estates 
so situated subject to periodical adjust- 
ment. He thought, therefore, that it 
could not be made out that the proprie- 
tors of alluvial land had legally any 
absolute right to permanent settlement. 

The Honorable and learned Member, 
however, said that this absolute right 
had never been questioned until the 
issue of the Circular Order of 1841. It 
was quite true that there were earlier 
Circulars which recognized such a right, 
and the one which had been most fre- 
quently alluded to in this discussion 
was the Circular of the 7th August 
1838. Now, he had in his hand a paper 
which shewed that the Board which 
passed that order intended that its ope- 
ration should be restricted to cases in 
which the alluvial land was fit for per- 
manent settlement. A very few months 
after the issue of the Circular, on the 
16th February 1839, they instructed 
the Commissioner of Dacca in the fol- 
lowing terms : — 

“ Nevertheless, when, from the character of 
the accretion, it may be deemed more proper to 
form a temporary settlement , it will not be ad- 
visable to consolidate the junima with that 
of the permanently settled estate ; and in such 
cases, as the proprietor has a primary right to 
be admitted to engagement, the settlement 
made with him for the accretion must of 
necessity be distinct from that of the parent 
mohal." 

It would be seen, therefore, that the 
views of the Kevenue Authorities of 
those days with regard to the light 
of permanent settlement and also as to 
the necessity of keeping the chur at- 
tached to the old estate, were not very 
definite or consistent. 

With regard to the learned Member’s 
second point that the Bill alters the 
rights of Government, the learned Mem- 
ber contended that, when the proprietor 
refused to incorporate the alluvion with 
the original estate, the Government 
should have the right of refusing to 
give him a separate settlement of the 
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alluvion and of keeping it attached to 
the old estate. But it had been fully 
shown in the debate on the second 
reading that, when a Zemindar refused 
or was not permitted to engage and the 
lands were let in farm, the arrangement 
was as much a settlement and the land 
became as much a separate estate for 
all revenue purposes, as if a separate 
engagement had been taken from the 
proprietor, and he thought that there 
was nothing in the letter from the Com- 
missioner of Patna to shake the position 
so established. The learned Member 
said that Government bad a lien on the 
alluvion for the revenue of the old 
estate. This was not in accordance 
with the first principle of revenue law : 
that principle was that all land was 
answerable for the revenue assessed 
upon it, and no land could bo held liable 
for any arrears, except those which had 
accrued upon itself. 

I Then as to the risk of loss which it 
was said would be entailed on Govern- 
ment, by allowing alluvial lands to be 
treated in all cases as separate estates. 
The learned Member had referred to the 
case supposed in Mr. Samuells’ 14th pa- 
ragraph. He (Mr. Currie) had a right to 
assume that it was the strongest that 
could be put. It was certainly a very im- 
probable, though not an absolutely impos- 
sible one. Mr. Samuells supposed the case 
of a highly assessed estate, the value of 
which consisted principally in its having 
a bazar on the bank of the river ; a chur 
forms opposite the bazar, and a separate 
settlement of the chur is made with the 
proprietor : he establishes a new bazar 
on the chur, and allows the old estate 
to be sold for arrears ; it is purchased by 
Government and re-settled at a reduced 
jumma. Now, what would be the result 
if, according to the Commissioner's- 
principle, the chur were let in farm not- 
withstanding the proprietor’s wish to 
engage for it. The damage to the old 
estate would be the same, for the far- 
mer might establish a new bazar, or if 
restrained from this by special condition, 
the intervention of the chur would pre- 
vent access to the old bazar. Then why 
should the proprietor, whose olcl estate 
was endamaged by the formation of the 
chur, not be allowed all the compensa- 
tory benefit which the chur was calculated 
to afford ? Why should he be deprived 
of the possession of the land and put 
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off with a malikana allowance which 
might or might not be sufficient to 
meet the deficiency on the old estate ? 
It did appear to him (Mr. Currie) that, 
in the attempt to do justice to Govern- 
ment, very great injustice might be done 
to the individual. Then, to follow out 
the case put by the Commissioner, sup- 
pose the chur with the new bazar to 
be washed away, and Government 
to lose the jumma which had been 
assessed on the new land. What was 
to prevent the Government farmer of 
the old estate from re-establishing the 
bazar on its former site P and then 
at the end of the lease, the estate 
would be again equal to the payment 
of the former revenue. It did appear 
to him that, on the Commissioner's own 
showing, the risk of loss to Government 
from the admission of what he con- 
tended to be the proprietor’s right of 
separate settlement, was very remote 
and vbionary. 

Jn his opinion the Bill was not open 
tp the objections brought against it, 
whether as regarded its affecting the 
rights of private individuals or the 
rights of Government. 

The Honorable and learned Member 
h;id also taken objection to the wording 
of the latter part of Section I which 
declared that the alluvial land when 
separately settled should become a sepa- 
rate estate, in all respects independent 
of the or ginal estate. Now, with re- 
spect to the meaning to be attached to 
the word “ estate,” of course it must 
from the context be taken in a reve- 
nue sense, and be held to mean a por- 
tion of land assessed with a specific 
jumma; and in that sense he (Mr. 
Currie) could see no difficulty in regard- 
ing the alluvial land as a separate estate. 
r As to the case put of a person who 
made a will and named in the will only 
the original estate, he (Mr. Currie) 
supposed that, if the chur and the old 
estate had become distinct properties at 
the time of the testator’s death, the 
will could be of effect only with respect 
to the property named therein. But 
he did not see why that should be an 
objection to the separation. 

Then with regard to the case of the 
mortgagee. If an estate on the bank 
of the river were mortgagod and a chur 
formed subsequently, the mortgagee 
would have the same lien on the chur, 
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as he had on the original estate ; and 
his rights would he recognized at the 
time of settlement. 

After what had fallen from his Honor* 
able friend (Mr. Ricketts) on the Put* 
nee question, he thought he was not 
called upon to say much. But it did 
seem to him that the learned Member 
had not put the case of the Putneedar 
with his usual clearness. He had not 
shown how the position of the Putnee- 
dar would be affected by deolaring the 
chur to be a separate estate. If the 
proprietor refused or wa* not permitted 
to engage, the chur must, of necessity, 
be let in farm ; then, whether it were con- 
sidered a separate estate, or whether 
according to the learned Member’s doc- 
trine it were held to be attached to the 
old estate, there would equally in either 
case be a stranger farmer representing 
the rights of Government, which rights 
were paramount to all others. 

The Honorable and learned Member 
bad asked how many separate estates 
would be created. It did not appear to 
him (Mr. Currie) that the effect of the 
Bill would be to increase the number of 
entries on the Collector’s rent-roll. But 
he could tell the Honorable und learned 
Member what was the actual number of 
chur estates now existent in the four 
Districts of the Nuddea Division. From 
a Statement furnished to him by the 
Commissioner, it appeared that the total 
number of churs brought under settle- 
ment was three hundred and ninety- 
seven, of these only thirteen had 
been incorporated with the old 
estates, sixty-one had been settled with 
farmers, and for all the rest separate 
settlements had been made with the 
proprietors — eighty-five in perpetuity, 
and two-hundred and thirty-eight 
for terms of years. The practice 
of this Division, therefore, was sepa- 
rate settlement with the proprietors. 
From Mr. Samuells' letter, it would ap- 
pear that the practice was different in 
the Patna Division. Bub the Bill, 
which followed the Circular Order of 
1841, was in accordance witli the prac- 
tice generally in force, and he was quite 
satisfied that, while it affirmed that prac- 
tice, it would in no respect injure any 
existent rights, whether of private indi- 
viduals or of Government. He would 
therefore pre^s his motion for the third 
reading. . , 
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Mu. HARINGTON, said that, in 
rifting to address the Council on this oc- 
casion, it was not his intention again to 
go over the whole of the ground over 
which they had already travelled so 
frequently, but before they proceeded 
to a division on the motion of the Ho- 
norable Member for Bengal, he was 
anxious to assert once more and for the 
last time the right which, according to 
the law as it at present stood, he con- 
curred with the Honorable and learned 
Member of Council in considering to be 
vested in the proprietors of estates to 
which land might become annexed by 
alluvion, to insist upon the incorporation 
and settlement of that land with the 
parent estate upon the single condition 
of their engaging to pay the Govern- 
ment Revenue assessed upon it ; and he 
made this assertion with the greater j 
confidence to-day, not only in reference 
to the paper which had recently been 
printed and circulated to Honorable 
Members, but because he believed he 
could now cite the Honorable Member 
of Council opposite (Mr. Ricketts) as a 
witness in support of the view taken by 
him. In a former debate on the present 
Bill, the Honorable Member of Council 
mentioned that lie had been charged 
with obscurity in the observations which 
he had made at a previous meeting of 
the Council, and with having held back 
from expressing his own opinion upon 
the questions of law raised in the course 
of the discussions on the Bill which he 
had left to be determined by others 
whom ho considered better qualified than 
himself to deal with those questions ; 
and in order to show not only that he 
had made up his mind as to the legal 
rights of the owners of alluvial forma- 
tions, but that the opinion entertained 
by him upon this point was of some 
standing, and bad not been formed 
subsequently to the introduction of the 
Bill before the Council, he read some in- 
structions which, in concurrence with 
his colleagues in the Suddcr Board, he 
had issued to the subordinate Revenue 
Authorities so far back, he (Mr. Haring- 
ton) believed, as the year 1850. These 
instructions commenced by enunciating 
the very doctrine as to the rights of the 

re ' itors of alluvial lands for which 
all along contended ; but when 
he expressed his assent to wlmt the 
Honorable Member bad read, he checked 


him, and putting a comma or semico- 
lon where he thought there had been a 
full stop, he went on to read what cer- 
tainly looked like a qualification of that 
which had gone before, and seemed to 
recognize a discretionary power in the 
Revenue Authorities, scarcely compatible 
with the absolute right of the proprie- 
tors of alluvial formations which had 
just previously been declared. He came 
now to the testimony of the Honorable 
Member of Council which he considered 
to support the opinion held by him. This 
was contained in a little work of which 
the Honorable Member was generally 
considered to have been the author, and 
a copy of which he held in his hand. 
It was entitled “ The Assistant's Cut- 
chery Companion and help to the Re- 
venue Examinations.” He did not 
know when this work first appeared, as 
the preface to the first edition was 
without date and signature; but the 
title page to the second edition, the 
preface to which had the initials of the 
Honorable Member of Council attached 
to it, shewed that it was published in 
1853. The preface to the first edition 
set out by saying — 

“The object of this little book is to enable 
mi Assistant in the shortest period possible to 
make himself acquainted with the Regulations, 
Acts, and Circular Orders of the Revenue De- 
partment, and to conduct with some confidence 
and ciliciency the duties entrusted to him.” 

But although the work was thus 
declared to have been published for 
the instruction in Revenue matters 
of the Junior Civilians as a class, he 
had been informed that the Honorable 
Member of Council was induced to 
write it chiefly to assist a young re- 
lative of bis own in qualifying him- 
self for the examinations which had 
shortly before been introduced into the 
Civil Service in Bengal. The relative 
alluded to was, he believed, the Honor- 
able Member’s son, whose gallant deeds 
on the banks of the Sutlej in the early 
part of the mutiny were probably fresh 
in the recollection of all who heard him. 
At page 91 of this Book, he found the 
following question and answer ; (the 
kook was written in the form of ques- 
tion and answer, which shape, the Author 
stated in the introductory Chapter, he 
considered had its advantages)— 
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“ What parties have a right to demand that 
the settlement of alluvial accretions should be 
made with them ?” 

Answer. 

i 

“Such lands belong to the proprietor of 
the estate to which a change in the channel 
of the river has added them, and such 
proprietors are entitled to terms of permanent 
engagement whenever they may think fit to 
demand it. The increment may be added to 
the estate, to which it is attached, or settled 
as a separate Mehal as the owner may desire.” 

Not, it would be observed, as the Re- 
venue Authorities might think proper, 
but as the owner might desire ; and after 
the word “ desire ” there was no com- 
ma or semicolon, but a full stop, and 
the next question related to quite a 
different matter. The Author then pro- 
ceeded to give the authority upon which 
lie had thus declared the right of the 
owner of alluvial lands to demand a 
permanent settlement of such lands and 
to have them either incorporated with 
the original estate or settled as a sepa- 
rate Mehal, and that authority was Sec- 
tion IV Regulation XI. 1825, though 
the Honorable Member of Council had 
told them to-day that Regulation XI. 
1825 related only to the right of pro- 
perty in alluvial lands, and was in no 
way connected with the settlement of 
lands of that description. Then again 
at page 129 of the Book, the following 
question was asked — 

<c To whom do lauds gained from the sea or 
rivers belong P” 

Answer. 

“ Such lands are to be assessed as an incre- 
ment to the tenure of the person to whose 
land or estate they may have been annexed, 
whether such lands be held immediately from 
Government by a Zemindar or as a subordinate 
tenure by any description of under tenant.” 

And here also the authority given for 
the answer to the question was Clause 1 
Section IV Regulation XI. 1825. Once 
more, at the page first mentioned it was 
asked — 

“ When a party is entitled by law to a set- 
tlement in perpetuity, must such settlement be 
made whatever the 'state of the Mehal?" 


“ Ves, the settlement must be in perpetuity. 
The question in such cases will bo a perpetual 
settlement at an increasing and a perpetual 
settlement at a fixed jumma. There cannot 
be a temporary settlement." 

Authority — Section VIII Regulation 
XVII I. 1793. The Honorable Mem- 
ber for Bengal declared that no pledge 
had ever been given to the proprietors 
of alluvial lands that a permanent set- 
tlement of such lauds should be made 
with them, but the Court of Directors 
and the Government in this country 
had repeatedly recognized the right to 
a settlement in perpetuity of parties who 
have a right of property or a permanent 
interest in alluvial formations, and he 
need not tell the Council that, under the 
law as it now stood, the proprietor of a 
permanently settled estate had to all 
intents as permanent an interest' in any 
alluvial land which might accrete to that 
estate, as ho possessed in the original 
estate. VV ith regard to Putneedars and 
under-tenants generally, lie would ob- 
serve that, as proprietors of estates were 
at liberty to grant leases of their lands 
on any conditions and for any term that 
they might think proper, provided that 
they did not go beyond the period of 
their own lease, there was nothing to 
prevent them from entering into an 
agreement which should give the Put- 
n cedar or other under-tenant the bene- 
fit of any alluvion that might be formed 
without paying any additional rent. 
Such a contract would, he apprehended, 
be binding on the proprietor. The con- 
cluding paragraph of Clause 1 Section 
IV Regulation XI. 1825 would seem 
to support this view. It said — 

“Nor if annexed to a subordinate tenure 
held under a superior land-holder, shall the 
under-tenant, whether a khoodhosht ryot hold- 
ing a mouroosee istemrarce at a fixed rate of 
rent per Beegali, or any other description of 
under-tenant, liable by his engagements, or by 
established usage, to an increase of rent for 
the land annexed to his tenure by alluvion, 
be considered exempt from the payment of any 
increase of rent to which he may be justly 
liable." 

So that, conversely, if the engagement 
of the under-tenant expressly stipulated 
that he should not be liable for any 
increased rent in respect of any alluvion 
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that might become annexed to his tenure, 
he did not see how any additional rent 
could be taken from him. He concluded 
these remarks, as ho commenced them, 
by declaring his conviction as to the 
absolute right of the proprietors of 
estates to insist upon the incorporation 
and settlement with those estates of any 
alluvial lands that might accrete thereto, 
if prepared to pay the revenue assessed 
upon them ; and considering this right 
to be infringed upon by the Bill as now 
drawn, he should vote wilh the Honora- 
ble and learned Member of Council 
against its third reading. 

Mr. CURlllE said, lest it should be 
supposed from the questions road by the 
Honorable Member, who had just sat 
down, that there was legal authority for 
the statement that a proprietor of allu- 
vial land had a right to settlement in 
perpetuity, whatever might be the state 
of the land, he would just observe that 
the authority quoted by the Honorable 
Member for a right to settlement in 
perpetuity, Section VIII Regulation 
XVIII (or as it should have been print- 
ed Regulation XIX) 1793, had reference 
only to resumed lakhiraj tenures, and 
did not bear at all on the question of 
alluvial formations. 

The VICE-PRESIDENT said that 
the Honcrable and learned Member had 
stated that the Bill affected the under te- 
nants, but iu his opinion the Bill made no 
alteration in the existing law, whatever 
that law might be. He might observe 
in passing, that he had once suggested 
to the Honorable Member for Bengal, 
that he thought it would be clearer if, 
instead of the phrase to which objection 
had been taken, the Bill had used the 
words “ for all revenue purposes.* * How- 
ever he thought that such would be the 
reasonable construction which any body, 
looking to the general scope and objects 
of the Act and taking its Clauses to- 
gether, would put upon it. H is Honor- 
ble and learned friend had contended 
that, if the chur were let in farm, this 
Bill would injuriously affect the rights 
of Putneedars or under-tenants in re- 
spect of the malikana. He was unable to 
follow bis Honorable and learned friend's 
argument on that point. If the zemin- 
dar foiled to engage for the land, the 
Fnkneedar might do so. If both refused 
to engage, then the farmer would come 
in And undertake to p ay a revenue to 
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Government and a malikana to some- 
body. The first Clause of the Bill did not 
mention the word “ malikana." Malikana 
was originally payable to the zemindar. 
In Regulation VII. 1822, Section V, he 
found provisions modifying the rights to 
malikana »and prescribing new rules on 
the subject. How far those enactments 
affected the relative rights of zemindars 
and under-tenants to malikana, or to what 
districts they extended, lie was not pre- 
pared now to argue. But whatever those 
rights were, this Bill seemed to him to 
leave them as it found them. Clause 1 
Section IV Regulation XI. 1825 clearly 
contemplated a possible liability on the 
part of the under-tenant to pay an in- 
creased rent in respect of alluvion, for 
it said — 

“ Nor if (land be) annexed to a subordinate 
tenure held under a superior land- holder, shall 
the under-tenant, whether a khoodkhast ryot, 
holding a mouroosee Istimraree tenure at a 
fixed rate of rent per Beegali or any other de- 
scription of undor- tenant liable by his engage- 
ments, or by established usage, to an increase of 
rent for the land annexed to his tenure by 
alluvion, be considered exempt from the pay- 
ment of any increase of rent to which lie may 
be justly liable.” 

But if any doubt touching the rights 
of the under-tenants could arise upon 
the 1st Section, it must be removed by 
the 2nd Section of the Bill, which said — 

11 Nothing contained in the preceding Section 
shall affect the rights of any under-tenant in 
any alluvial land under the provisions of 
Clause 1 Section IV Regulation XI. 1825.” 

It then provided that it should be tbo 
duty of the settlement officer to apply 
that law and to ascertain and record all 
such rights according lo the rules pre- 
scribed in Regulation VII. 1822. 

Whatever might be the effect of the 
existing law upon the question now 
under consideration, and whatever its 
merits or demerits, they remained very 
much what they now were. On the 
general question, whether this Bill 
should now be read a third time and 
passed, he must say that, with every 
respect for the very able paper from the 
Commissioner of Patna and for the ar- 

S nts of his Honorable and learned 
, he continued to think that this 
Bill would effect a great improvement 
in the law of settlement. That some le- 
gislation was wanting, was clear. The 
Honorable Member for Bengal had 
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shown on a former occasion that, not- 
withstanding the Act of 1847, there 
continued to be frequent occasion for 
the settlement of alluvions on the expir- 
ation of farming leases or the like. That 
statement had oddly enough been con- 
firmed during the past week by his (the 
Vice-President’s) personal experience; for 
there had come before him, incidentally 
of course, in his judicial capacity, a reve- 
nue proceeding before the Commissioner 
of Nuddea for the settlement of a chur 
dated only a few months back. And as 
to the principles on which such settle- 
ments should be made, and even as to 
the existing law, there was obviously 
great diversity of opinion even amongst 
those most conversant with the revenue 
system. 

On the whole, it appeared to him (the 
Vice-President) that proprietors of lands 
would be gainers by this Bill. If he 
were satisfied that, by practice or by 
any law, the proprietor was entitled to 
have his alluvion settled permanently 
when he chose and upon certain fixed 
terms, he (the Vice-President) would 
have supported the amendment of his 
Honorable and learned friend which gave 
the proprietor the right to insist on 
having the alluvion doubled up with the 
parent estate and assessed under one com- 
mon jumma. It was the difficulty oc- 
casioned by the nature of the subject in 
saying when the settlement should be 
permanent, or in making a permanent 
settlement that would be just to both 
parties, that made him prefer the Bill 
as it stood. If we were to go back to 
the principles of the permanent settle- 
ment and follow them logically out, he 
must take leave to doubt whether the 
Government had any right to assess 
these alluvial increments at all. But 
that question had been settled by the 
Regulation of 1819 ; and the only ques- 
tion now was, how that right might 
most fairly be exercised. By this Bill 
the land must be assessed jointly with 
the parent estate, unless the Collector 
determined that the settlement ought 
to be temporary, or the proprietor desired 
a separate settlement. 

The other objection was that the 
rights and interests of Government 
would be injuriously affected by giving 
the proprietor the right to insist on a 
separate settlement. Ho was not satis- 
fied that this would be the case. The 
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just principle seemed to be that each 
parcel of land should bear its own burden. 
And he thought the right would be a 
valuable one both to zemindars and to 
under-tenants. A great part of the 
Indigo cultivation of the country was‘ 
carried on upon these churs. It would 
be a great advantage to the planter that 
he should be able to save his land from a 
sale for arrears of Revenue by depositing 
the sum assessed on the chur alone, in- 
stead of having to deposit the revenue 
assessed ou both chur and the parent 
estate. 

Upon the whole, therefore, he 
thought that the under-tenants would, 
as a general rule, be gainers : the proprie- 
tors would also be gainers ; and not being 
satisfied tlmt the public revenue would he 
endangered by it, he should vote for the 
third reading of the Bill with no more 
than that hesitation which every one 
ought to feci in dealing with a subject 
with which he is not conversant and on 
which those, who are conversant with it 
are greatly divided. 

Me. RICKETTS said, he was sure 
the Council would permit him to say 
a few words in explanation of what had 
fallen from the Honorable Member of 
the North-Western Provinces. He 
could not admit that the Honorable 
Member had convicted him of inconsis- 
tency of opinion, but he must plead 
guilty to carelessness, although not 
quite so bad as the Honorable Member 
would make it out to be. He admitted 
the authorship of the book from which 
the Honorable Member had quoted. 
The answer which had been read was 
an incomplete answer, but the authority 
quoted was not the Regulation XI. 
1825 only, but the Circular Order of the 
26th November 1850 para. 74, written 
by himself, the provisions of which were 
entirely consistent with the opinions 
which he (Mr. Ricketts) now professed. 
The Honorable Member would have 
been more ingenuous had he pointed to 
the Circular Order as well as to the law. 

The question being put, the Council 
divided. 

Ayes, 7. I Noes, 2. 

Mr. Forbes. I Mr. Harington. 

Mr. Currie. | Mr. Peacock. 

Mr. LeGeyt. 

Mr. Ricketts. 

I Sir James Out ram. 

! Mr. Grant. 

I The Vice-President. 
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So the motion was carried, and the 
Bill read a third time. 

FORT OF TANJORE. 

Mr. FORBES moved that the Bill 
“ for bringing the Fort of Tanjore and 
the adjacent territory under the Laws of 
the Presidency of Fort St. George” be 
read a third time and passed. 

The motion was earned, and the Bill 
read a third time. 

PROCEEDINGS IN LUNACY 
(SUPREME COURTS). 

Mr. CURRIE moved that the Coun- 
cil do resolve itself into a Committee 
on the Bill “to regulate proceedings 
in Lunacy in Her Majesty’s Courts of 
Judicature;” and that the Committee 
be instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to be passed. 

Agreed to. 

Section 1 being read by the Chair- 
man — 

Mit. TEA COCK said, this Section 
authorized the Court upon an applica- 
tion to make an order directing any 
Judge or the Master of the Court to 
enquire whether an alleged Lunatic, 
subject to the jurisdiction of the Court, 
was or was not of unsound mind and 
incapable of managing his affairs. 

The Bill also empowered the Court, 
where the alleged Lunatic was not re- 
sident within the local limits of the 
jurisdiction of the Court, to appoint a 
Commission to make the enquiry. 

He considered that this involved a 
most important question, namely, whe- 
ther the power of deciding whether a 
man was of unsound mind and incapa- 
ble of managing himself and his affairs, 
should be delegated to the Master of 
the Court either with or without the as- 
sistance of assessors. The result of such 
an enquiry was most important to the 
person to be affected by it ; and it was 
necessary, in order to guard against 
abuse, that the evidence in such cases 
should be strictly scrutinized. 

He had had some little experience in 
these matters ; he knew the nature of 
the evidence brought forward on such 
occasions, and how easy it was to ex- 
press an opinion that a man was of 
unsound mind. 

. He recollected a case which was tried 
before the late. Chief Justice Tindal and 


a special Jury in which a Doctor was 
called as a witness to prove that a gen- 
tleman was of unsound mind. The wit- 
ness, upon his cross-examination by the 
late Sir Thomas Wilde, afterwards Lord 
Truro, admitted that he entertained the 
theory that no man’s mind was perfect- 
ly sound. He was asked what he 
thought of the Chief Justice’s mind, 
whether he believed it to be perfectly 
sound. His answer was " No.” A simi- 
lar question was asked with reference 
to the minds of the foreman and gentle- 
men of the Jury, and a similar answer 
given. The witness was then asked 
whether he believed that his own 
mind was perfectly sound, to which he 
replied, “ He could not say that it was.” 
Whereupon he was told that he might 
stand down, and that that was probably 
the truest answer he had given during 
his evidence. 

lie also remembered another case in 
which the state of mind of a gentleman 
who was formerly in the service of the 
East India Company was the subject of 
enquiry. A lady, the matron of a Lu- 
natic Asylum in which he had been 
confined, was called as a witness and 
swore that she had not the slightest 
doubt that he was a mad man. Upon 
cross-examination she was asked what 
grounds she had for her opinion ; she 
answered, “ Because he ate with a vora- 
cious appetite and did not sufficiently 
masticate his food.” 

He (Mr. Peacock) recollected the pre- 
cise words, for they made a great im- 
pression upon him at the time. En- 
quiries of this nature were as important 
as any that could be submitted for trial ; 
and he was in favor of having such ques- 
tions tried openly by full Court before 
tbc three Judges. 

The Advocate General had stated 
that the expense of an enquiry under 
a Commission of Lunacy, according to 
the present practice of the Supremo 
Court, varied from fifteen hundred 
to three thousand Rupees; and the 
Bill recited that it was expedient to 
lessen the cost. He (Mr. Peacock) 
had not seen the bills of costs, and 
therefore he could not say what were 
the principal items of expense. He 
did not believe that this Bill would 
much diminish them. It might save 
the fees of the Commissioner and of the 
Jury, which could be only a small part 
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of the amount ; but he could not see 
what other saving of expense would be 
effected by this Bill. 

In the Statement of objects and 
reasons it was said that the object of the 
Bill was to assimilate the practice of 
the Supreme Courts in proceedings in 
Lunacy to that which prevailed in 
England under recent Acts of Parlia- 
ment. But many of the provisions of 
the present Bill differed from those of 
the 16 and 17 Vic. c. 70 upon which it 
was supposed to be founded. He had 
not the same confidence in assessors 
as he had in a Jury, and he certainly 
thought that such enquiries should be 
made by the Court and not by the 
Master. He would therefore now move 
that the words “ to make an order di- 
recting any Judge or the Master of the 
Court” be omitted from this Section. 

The CHAIRMAN remarked that 
this Bill had passed the second reading 
without any discussion. It was in- 
troduced at the instance of the learned 
Advocate-Qeneral who had proposed by 
it to assimilate proceedings in Lunacy 
in this country to the laws in force at 
home. Commissions of Lunacy were 
happily of very rare occurrence here. In 
the course of the twelve years during 
which he had been connected with the 
Supreme Court, he did not think there 
had been more than six. But in all 
cases of that nature, it was obvious that 
the enquiry might be very simple and 
it might be very intricate. The sup- 
posed Lunatic might be in a state in 
which there could be no rational doubt 
of his madness. And to subject the 
estate, which might be very small, to 
the cost of a Commission or even to 
that of a trial before the full bench of 
the Supreme Court, seemed unreason- 
able. He thought it would be better 
to follow the analogy of the English 
Statute, and to let the Master or a 
single Judge in Chambers (he had no 
desire to insist upon the Master, if the 
Honorable and learned Member objected 
to that tribunal) deal with such cases. 
Either might be presumed to be as 
capable of dealing with them as a single 
Master in Lunacy to whom they would 
be committed at home. 

He might observe that the last Com- 
mission of Lunacy issued in the Su- 
preme Court was in the case of a pur- 
dah lady. In such a case it was 


obviously necessary that those who 
made the enquiry, should go to the 
house and visit the supposed Lunatic. 
It seemed hardly necessary, if the case 
were one of a simple character, to carry 
the whole Court down to some family- 
house in the native quarter of the town. 
He made this objection, not on the score 
of dignity, but of convenience. 

With respect to the more difficult 
cases, he had felt great doubt upon this 
Bill, whether it did not go too far in 
depriving the supposed Lunatic of a Jury 
if he saw fit to insist on one. And con- 
sidering that the full Court would exer- 
cise that controlling power over the tri- 
bunal that made the enquiry, which was 
exercised at home by the Lord Chancel- 
lor — that there was no other authority 
which stood in the Chancellor’s placet- 
lie felt doubtful whether a provision, 
that the more complex cases should be 
tried by a single Judge and a x Jury, 
might not be preferable to the proce- 
dure proposed by the Honorable and 
learned Member. 

On the whole, he should prefer that 
the question should be more deliberate- 
ly considered, and he would move that 
the Bill be referred back to the former 
Select Committee with the addition of 
the Honorable and learned Member. 

After some discussion, the Motion 
was put and agreed to. 

CARE OF ESTATES OF LUNATICS NOT 
SUBJECT TO THE SUPREME 
COURTS. 

Me. CURRIE moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ to make better provision for 
the care of the estates oi'Lunatics not sub- 
ject to the jurisdiction of Her Majesty’s 
Courts of Judicature;” and that the 
Committee be instructed to consider 
the Bill in the amended form in which 
the Select Committee had recommend- 
ed it to be passed. 

After some conversation, the Motion 
was agreed to. 

Sections I to III were passed as they 
stood. 

Section IV provided as follows-— 

“ When the Civil Court is about to insti- 
tute any such enquiry as aforesaid, the Court 
shall appoint a Jury consisting of a Medical 
Officer of Government and two respectable 
inhabitants of tht> district ; and the enquiry 
shall be conducted by the Court in the pre- 
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sence and with the assistance of the Jury so 
appointed .* 1 

The CHAIRMAN said, this Section 
made it imperative to appoint a Medical 
Officer of Government. He thought, 
however, that, at the places where this 
Bill would be brought into operation, 
there would seldom be more than a sin- 
gle Medical Officer resident. He proba- 
bly would have attended or examined 
the supposed Lunatic. Ho might ob- 
viously be able to give the most impor- 
tant testimony in the ease ; and it was 
better that he should do this as a wit- 
ness in open Court and subject to cross- 
examination, rather than bring his 
knowledge to bear on the decision of the 
case whilst exercising the functions of 
a juror. Of course he assumed a pauci- 
ty of Medical men to exist in the Mo- 
fussil. He therefore moved the omission 
of the words “a medical officer of Go- 
vernment and two,” and the substitu- 
tion for them of the words “ at least 
three.” 

After some discussion, the Motion was 
agreed to, and the Section, as amended, 
was then passed. 

Mu. PEACOCK thought that the 
Act should contain some provision re- 
quiring notice of the intended enquiry 
to be given to the alleged Lunatic. H e 
therefore moved that the following Sec- 
tion be introduced after Section IV 
namely : — 

“ Before tho enquiry shall be held, the alleged 
Lunatic shall have sufficient notice of the time 
and place at which it is proposed to hold the 
enquiry.** 

Agreed to. 

Mb. PEACOCK suggested that the 
Bill should provide for the constitution 
of the jury, and also for compelling their 
attendance. 

Mb. HARINGTON drew attention 
to tho provision on the subject of 
tho constitution of Juries, which was 
contained in Section CCLX of the Code 
of Criminal Procedure proposed by Her 
Majesty's Commissioners. 

After some further conversation — 

Mb. CURRIE moved that the Bill 
bo referred back to the former Select 
Committee with the addition of Mr. 
Peacock, in order that the questions 
just raisod might receive a more careful 
consideration. 

Agreed to, * 


LUNATIC ASYLUMS. 

Mb. CURRIE postponed the Motion 
(which stood in the Orders of the Day) 
for a Committee of the whole Council 
on the Bill “ relating to Lunatic Asy- 
lums.” 

ESTATE OF THE LATE NABOB OF 
THE CARNATIC. 

Mu. PEACOCK moved that Mr. 
Ricketts be requested to take the Bill 
“ to provide for the administration of 
the estate and for the payment of the 
debts of the late Nabob of the Carnatic” 
to the President in Council, in order that 
it might be submitted to the Governor 
General for his assent. 

Agreed to. 

SETTLEMENT OF ALLUVIAL LANDS 
(BENGAL). 

Mb. CURRIE moved that Mr. Ric- 
ketts be requested to take the Bill “ to 
make further provision for the settle- 
ment of land gained by alluvion in the 
Presidency of Fort William in Bengal” 
to the President in Council, in order 
that it might be submitted to the Go- 
vernor General for his assent. 

Agreed to. 

FORT OF TAN JO RE. 

Mr. FORBES moved that Mr. 
Ricketts be requested to take the Bill 
“ for bringing the Fort of Tanjore and 
the adjacent territory under the Laws of 
the Presidency of Fort St. George” to 
tho President in Council, in order that 
it might be submitted to the Governor 
General for his assent. 

Agreed to. 

The Council adjourned. 


Saturday , August 21, 1858. 
Present : 

The Hon’ble the Chief Justice, lice- President , 
in the Chair ; 

Hon’ble H. Ricketts, H. B. Harington, 
Hon’ble B. Peacock, Esq. 

P. W. LeGeyt, Esq., and 

E. Currie, Esq., I H. Forbes, Esq. 
Hon.Sir A W.Bullcr, | 

POLITICAL PENSIONS. 

The CLERK presented to the Coun- 
cil a Petition from Ramchiuidcr Veuku- 
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tesh Goona of Poona, praying to be in- 
formed to what pensions or allowances 
Act Yl of 1849 (for securing Military 
and Naval pensions and superannuation 
allowances) was intended to apply, and 
whether it was applicable to pensions 
granted in commutation of Surinjams. 

Tub VICE-PRESIDENT conceived 
that this Petition could hardly be re- 
ceived. It asked for a legal opinion 
from the Council* 

INDIGO PLANTERS. 

The CLERK also presented a Peti- 
tion from the Indigo Planters’ Associa- 
tion, praying, on behalf of Indigo Plan- 
ters, for further protection and improved 
means of redress against Ryots to whom 
they had made advances and who broke 
their engagements ; and also against 
persons, Zemindars or others, by whose 
inducement or interference such breaches 
of engagement were brought about, and 
against those who' purchased or received 
Indigo Plant from Ryots, knowing that 
the Ryots were committing a breach of 
contract in selling or delivering it to 
them. 

Mu. CURRIE moved that the above 
Petition be printed. 

Agreed to, 

STAMP DUTIES (BENGAL). 

Mr. PEACOCK presented the Report 
of the Select Committee on the Bill 
*• to amend Regulation X. 1S29 of the 
Bengal Code” (for tho collection of 
Stamp Duties.) 

SIR JAMSETJEE JEJEEBHOY’S 
ESTATE. 

Mr. LeGEYT begged to move the 
first reading of a Bill “ for settling a 
sum of Company’s Rupees twenty-five 
lacs Bengal Government four per centum 
Promissory Notes, and a Mansion-house 
and hereditaments called Mazagon Castle 
in the Island of Bombay, the property 
of Sir Jamsetjeo Jejeebhoy, Baronet, so 
as to accompany and support the title 
and dignity of a Baronet lately conferred 
on him by Her present Majesty Queen 
Victoria, and for other purposes connect- 
ed therewith.” 

He said, the object of this Bill was 
sufficiently set forth in the title which 
had just been recited. It would pro- 
bably be in the recollection of the 
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Honorable Members that the indivi- 
dual on whom tho Sovereign had been 
pleased to oonfer the diguity of n 
Baronet was a Parsee gentleman of 
Bombay, distinguished alike for his suc- 
cess during a long and honorable com- 
mercial career, his consistent loyalty to 
the Government, and his unceasing 
efforts in promoting the welfare of his 
fellow-citizens and relieving the neces- 
sities of those standing in need of chari- 
table aid. 

He (Mr. LeGeyt) believed he was not 
wrong in 6aying that this distinguish- 
ed gentleman had expended upwards 
of forty lacs of Rupees ou works of 
charity and public utility in Bombay 
and its neighbourhood. His private 
charities also were unbounded, and he 
bad attained the years usually allotted 
to man, beloved and respected by all 
classes. Two years ago, the community, 
European and Native, of Bombay, re- 
solved to erect a statue in bis honor. 
r l hat statue had just been completed 
and was now on its way from England 
for the purpose of being placed in the 
Town Hall of Bombay in juxtaposition 
with those of Elphinstone, Malcolm, 
Sir Charles Forbes, and other worthies 
whose names lived in the recollection of 
the community of Western India. 

Several years ago, the Queen was 
pleased to confer on this gentleman the 
honor o f Knighthood ; and last year, as 
a special mark of Her Majesty's sense of 
his merits, he was advanced to the 
dignity of a Baronet, and was the first 
native of India on whom a hereditary 
English title of distinction had ever 
been conferred. It was thought proper, 
in the uncertainty of the Parsee laws 
and customs of inheritance which un- 
happily prevailed in that tribe, to make 
some arrangements by which the heredi- 
tary dignity and title should not, at any 
future time, descend to a person unable 
to keep it up with honor and respect- 
ability. It was suggested to Sir 
Jamsetjee Jejeebhoy, and readily ac- 
quiesced in by him, that a certain sum 
of money should be vested in Trustees 
for the use of the person on whom the 
Baronetcy might descend, and that the 
income of the capital so vested should 
be paid to such holder. The sum of 
twenty-five lacs of Rupees in the four per 
cent. Company’s Paper was agreed on, as 
a proper sum to be so invested ; and to 
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this, at Sir Jamsetjee Jejeebhoy’s own 
request, a Mansion-house and estate 
near Bombay, which went by the name 
of the Mazagon Castle, had been sub- 
sequently added, with a condition that 
every future Baronet should assume the 
name of “ Jamsetjee Jejeebhoy” in lieu 
of any other. 

To give effect to this measure, a Bill 
was prepared by the legal Officers of the 
East India Compauy in communication 
with Sir Jamsetjee Jejeeblioy’s friends 
in London, which it had been proposed 
to present to the Imperial Parliament. 
But it was afterwards ascertained that 
the settlement was a subject which 
could be more conveniently disposed of 
by the Indian Legislature. The Bill 
which he now hud the honor to lay be- 
fore the Council was prepared in exact 
conformity with the draft framed in 
England. 

The Preamble enumerated the several 
purposes of the proposed Act. 

Section 1 provided for the Governor 
in Council of Bombay being a Corpora- 
tion for the execution of the trusts 
created by the Act. Now, with regard 
to this, a doubt had been started as to 
the power of this Council to create Cor- 
porations. But he did not think it worth 
while to await the opinion of the Com- 
pany’s Law Officers in England to 
whom the question had been referred. 
The Council had on several occasions 
legislated in the matter ; and he had 
found on record a Despatch from the 
Honorable the Court of Directors, dated 
3rd July 1839, in which the Court 
observed : — 

11 You will have the satisfaction of learning 
that, in the opinion of the Attorney and Soli- 
citor General and the Company's Standing 
Counsel, the creation of a Corporation by an 
Act of the Governor General of India in Coun- 
cil is valid, and, moreover, that the same 
authority has the power of limiting the liabili- 
ty of members of a Trading Association to the 
same extent as the Crown may do under the 
Act of the 7th William IY and lBt Vic : Cap. 

This authority seemed to him a suffi- 
cient warrant for the introduction of 
the Bill ; the propriety of its being fur- 
ther proceeded with could be discussed 
on its second reading. 

* Section II provided that the future 
Baronets should take the names of the 
firsfcBaronet. . 

+Mr:J*Gfyt rA 


Section III related to the investment 
of twenty-five lacs of Rupees in trust for 
the use of the Baronet in possession. 

Section IY provided for the settle- 
ment of the Mansion-house (called the 
Mazagon Castle) and its hereditaments 
in support of the Baronetcy. 

Section Y provided for the refusal or 
discontinuance to use the names of tho 
first Baronet. 

Section VI conferred the power of 
jointure on the Baronet in possession ; 
and Section YII limited the aggregate 
of jointure payable contemporaneously. 

Sectiou VIII provided that tho Man- 
sion-house and hereditaments should 
not be subject to Dower. Section IX 
prohibited alienation during the Baro- 
netcy. Section X provided indemnity 
for Trustee, and Section XI was a ge- 
neral saving Clause. 

The Bill and papers would be printed 
as soon as possible, and circulated to 
the Honorable Members, whereupon he 
would give notice of a day for the se- 
cond reading thereof. He would also, 
in consequenco of a communication 
which lie had received from Bombay, 
move for a suspension of the Standing 
Orders in order that the Bill might be 
forthwith passed through its remaining 
stages without the usual delay attend- 
ing its publication. Sir Jamsetjee was 
at an advanced age, and it was his par- 
ticular desire that all the necessary ar- 
rangements might be fully carried out 
in his life-time, and the Bombay Govern- 
ment as well as Sir Jamsetjee had ex- 
pressed a wish that the Bill might be 
passed into law as speedily as possible. 

The Bill was read a first time. 

RYOTWAR SETTLEMENTS (MADRAS 
PRESIDENCY). 

Mb. FORBES moved that the Bill 
“ for the better recovery of arrears of 
Revenue under ltyotwar Settlements 
in the Madras Presidency” be now read 
a second time. 

The motion was carried, and the Bill 
read a second time. 

INDIAN NAVY. 

Mb. PEACOCK moved that the 
Council do resolve itself into a Com- 
mittee on the Bill “ to amend Act XII 
of 1844” (for better securing*the ob- 
servance of an exact discipline in the 



431 Municipal Assessment [August 28; 1858.] ( Seinde ) Bill, 482 


Indian Navy) ; and that the Committee 
be instructed to consider the Bill in the 
amended form in which the Select Com* 
mittee hiul recommended it to be passed. 

Agreed to. 

The Bill passed through Committee 
without amendment, and was reported. 

RYOT WAR SETTLEMENTS (MADRAS 
PRESIDENCY). 

Mr. FORBES moved that the Bill 
“ for the better recovery of arrears of 
Revenue under Ryotwar Settlements in 
the Madras Presidency” be referred to 
a Select Committee consisting of Mr. 
LeGeyt, Mr. Currie, Mr. Harington, 
and tlie Mover. 

Agreed to. 

Mr. FORBES moved that a com- 
munication received by him from the 
Madras Government be laid upon the 
table and referred to the above Com- 
mittee. 

Agreed to. 

The Council adjourned. 


Saturday, August 28 , 1858 . 
Present : 


The Hon’ble the Chief Justice, Vice-President , 
in the Chair. 


Kon. Lieut.-Genl. Sir 
J. Outran], 

Hon. B. Peacock, 

P. W. LeGeyt, Esq., 


E. -Currie, Esq , 
fl. B.lIarington,Esq., 
and 

H. Forbes Esq. 


CARE OF ESTATES OF LUNATICS 
NOT SUBJECT TO THE SUPREME 
COURTS. 

Mr. CURRIE presented the Report 
of the Select Committee on the Bill 
“ to make better provision for the care 
of the Estates of Lunatics not subject 
to the jurisdiction of Her Majesty's 
Courts of J udicature.” 


MUNICIPAL ASSESSMENT (SCINDE). 

Mr. LeGEYT moved the first read- 
ing of a Bill “ for enabling improve- 
ments to be made in certain districts 
and towns in the Province of Seinde.” 

He said, the object of this Bill was 
to enable the Chief Commissioner in 
Seinde to carry out certain Municipal 
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and other improvements in that pro* 
vince, and to provide by taxation the 
necessary funds for those improvements. 
Its provisions, it would be seen, went 
far beyond the mere Municipal proyi- 
sions of Act XXVI of 1850 wluoh, it 
was found alter trial, did not, in that 
Province at least, answer the purpose for 
which it was passed. Perhaps in no 
part of the British dominions in India 1 
had that Act received a fairer trial than 
in the Province of Seinde. Perhaps also 
there was a feeling among the inhabit* 
ant9 of that Province to promote local 
improvements and to foster institutions 
which were recognized in all civilized 
countries to be beneficial to the commu- 
nity. Though they, in common with 
I all other Asiatics, were very averse to 
devise any scheme of self-taxation, they 
were yet willing (as would be found 
from the correspondence which would 
form the annexure to the Bill) fo pay 
taxes, provided they were told what be- 
nefit they would derive therefrom. 

Mr. Frere, with his accustomed 
philanthropy and zeal, had for some 
years laboured very much to introduce 
Municipal and local improvements into 
the towns of the Province subject to his 
control, and liis success had been very 
great, particularly in Kurraohee. But 
the inhabitants of the smaller towns 
objected that, while the inhabitants of 
towns had to pay for improvements, 
the inhabitants of districts were not 
taxed. The object of this Bill was to 
extend taxation to the districts. 

Mr. Frere had gone farther even 
than Act XXVI of 1850 provided. He 
(Mr. LeGeyt) had before him the fifth 
annual Report of the Proceedings of the 
Kurrachee Municipality for 1857-58, 
which contained a full account of what 
was now going on at Kurrachee. Besides 
the ordinary improvements of towns, 
the Municipality had been able to create 
a Charitable Dispensary which afforded 
great relief to the poorer portion of the 
population . Acting upon this, Mr Frere 
proposed to extend the operation of the 
Bill to Hospitals, Asylums, and Infirm- 
aries for persons unable from mental or 
bodily ailments to provide for them- 
selves, schools, district roads, and bridges. 

He had printed in the annexure to 
this Bill a correspondence between the 
Government of Bombay and the Govern- 
ment of India. From this correspond- 

2 k * — 
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ence it would be seen that Mr. Frere 
had thus described the effect of Act 
XXVI of 1850 after several years’ ex- 
perience of its working : 

“ I am compelled to admit that, as applied 
to Scinde, any claim to the character of a vo- 
luntary system of Municipal taxation and ma 
nagement would be, with a few exceptions, in 
such communities as Kurrachee, a gigantio 
imposture." 

He therefore applied to the Bom- 
bay Government to know whether he 
eould not, within the limits of Scinde, 
so modify Act XXVI of 1850 as to 
embrace all the purposes which, in his 
opinion, were required there. The Bom- 
bay Government referred the matter for 
the consideration of the Government of 
India, enquiring whether any system 
of taxation for Municipal purposes, ana- 
logous to that proposed by the Com- 
missioner of Sciude, had yet been intro- 
duced into any of the non-Regulation 
districts administered by the Supreme 
Government, and requesting an expres- 
sion of opinion as to the expediency of 
permitting any such modification of the 
provisions of Act XXVI of 1850. In 
reply, the Government of India observed 
that no such scheme had been intro- 
duced into any of the non-Regulation 
districts under their direct administra- 
tion. They also Btated their opinion 
that the proposed law had no resem- 
blance to the Municipal law, and that, 
as the general Regulations had not been 
extended to Scinde, Act XXVI of 1850 
could not be applied in the manner pro- 
posed. The Government of India, how- 
ever, saw no objection to the proposal 
of a local Municipal law applicable to 
the special circumstances of Scinde. 

Accordingly, the Bill which he (Mr. 
LeGeyt) now had the honor to present 
to the Council, was prepared. He had 
had it in hand some little time, and he 
confessed he had felt some difficulty in 
bringing it forward, being aware that 
its principle was so much opposed to 
the sentiments enunciated by the Coun- 
cil in 1855 when a somewhat similar 
measure was introduced by the late 
Honorable Member for Bengal. How- 
ever, after reading all that had been 
said on the subject, he did not see that 
there was any thing in the Bill whioh 
might not be conceded, if it were admit- 
that local improvements were desir- 
fUCk The Bombay Government had 
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certainly been able to introduce Act 
XXVI of 1850 into many of the towns 
and villages of that Presidency. But 
from the remarks of the Bombay Go- 
vernment which were contained in the 
papers which he had received, he found 
reason to believe that the working 
of the Act had not been more success- 
ful in the Regulation Provinces of that 
Presidency than Mr. Frere had found 
it to be in Scinde. 

The funds which Mr. Frere proposed 
to raise for the purposes of this Act 
were — 

1st. The application of an addition- 
al cess not exceeding 5 per cent, of tlio 
land-tax, to be levied in the same man- 
ner as the land-tax. 

2nd. A tax on shops or stalls. 

3rd. A tax on houses. 

4th. A tax on Imports and Exports 
or such other town duties as might bo 
considered advisable 

5th. Tolls or taxes on carriages or 
beasts of burden. 

6th. Such items of public Revenue 
as might be granted to the Municipal- 
ity by Government for the purposes of 
this Act. 

The last he supposed would be ferry 
tolls and the like. 

The objects for which he proposed to 
provide were — 

1st. The construction and repair of 
streets and roads, with bridges, drains, 
and all necessary appurtenances within 
the town or district. 

2nd. The cleansing, watering, and 
lighting of streets and roads. 

3rd. The construction of wells, tanks, 
and other works, for ensuring a proper 
supply of water. 

4th. The erection and maintenance 
of schools and other educational expen- 
diture. 

5th. The erection and maintenance 
of Asylums for the support of those who 
were mentally and physically incapaci- 
tated from supporting themselves. 

6th. The erection and maintenance 
of Hospitals, Infirmaries, and Dispen- 
saries. 

7th. The maintenance of a Munici- 
pal police. 

This he (Mr. LeGeyt) understood to 
be a Village Police. In Scinde there 
was a very inefficient Village Police, for 
the abuses committed by whioh this 
Bill was intended to provide a remedy. 
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8th. The prevention of nuisances. 

9th. The erection of market-places 
and any other works of public utility, 
or calculated to promote the public 
health, comfort, or convenience, which 
might be sanctioned by the Chief Com- 
missioner. 

These were the improvements which 
Mr. Frere hoped to introduce into Scinde 
by means of this Bill. He mentioned 
in his letter to the Bombay Govern- 
ment that the system now advocated 
was not new or experimental, and that 
the principle at least had been in force 
in the districts resumed from Meer 
Ali Moorad in 1851. He stated that, 
instead of abolishing the local taxes 
then levied, as had been done elsewhere 
on the introduction of our rule, the col- 
lection of them was placed in the hands 
of local Committees, which still exist to 
the great benefit of the country. He 
stated also that there was an attempt 
made by the tax-payers to get rid of 
them altogether as in our older dis- 
tricts. But by a little persuasion and 
by calling attention to ihe fact that the 
funds were faithfully expended for their 
improvement, the people became recon- 
ciled to the imposition and had since 
cheerfully submitted to it. There could 
be no doubt that, if Mr. Frere were 
enabled to carry out the improve- 
ments contemplated by this Bill, when 
the community for whose benefit they 
were intended were willing to be taxed 
to provide the necessary means for the 
purpose, a great and incalculable boon 
would be conferred. 

The Council were aware that, after 
the discussion in 1855, a Committee 
was appointed to consider the subject of 
Municipalities in the Mofussil. The 
labors of that Committee, however, had 
been totally without any result, either 
in the shape of information or schemes 
for the attainment of the object in view. 
In some of the few places in Bengal, 
where Act XXVI of 1850 had been in- 
troduced, he believed it had been given 
up ; and in Scinde, as Mr. Frere observ- 
ed, experience had showed that the peo- 
ple of that Province were not, and could 
not be for several generations to come, 
fit to be entrusted with their own Muni- 
cipal Government. He (Mr. LeGeyt) 
had no doubt that, if such an Act as was 
now proposed by Mr. Frere were ex- 
tended to India generally, it would be 
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of great benefit. He believed that, if 
local improvements of a Municipal or a 
more extended nature were postponed 
till the native community came forward 
on the voluntary principle and asked to 
be allowed to pay a tax for them, such 
improvements would not be introduced 
in India for the next hundred years. 
A man of Mr. Frere's ability and cir- 
cumspection would recommend no Bill, , 
if he were not tolerably sure of being 
able to carry out its provisions without 
offending any public prejudice. He had 
proposed a scheme which seemed prac- 
ticable in itself and most promising in 
its effects. Even as an experiment, 
therefore, it could not be in better hands 
than his. 

In conclusion, Mr. LeGeyt called 
serious attention to Mr. Frere’s letter, 
and trusted that the Bill would receive 
a liberal consideration from the Council 
on its second reading. x 

The Bill was read a first time. 

SIR JAMSETJEE JEEJEEBHOY’S 
ESTATE. 

Mb. LeGEYT moved the second 
reading of the Bill “ for settling a sum 
of Company’s Rupees Twenty-five Lacs, 
Bengal Government four per centum 
Promissory Notes, and a Mansion-house 
and hereditaments called Mazagoit Castle 
in the Island of Bombay, the property 
of Sir Jamsetjee Jeejeebhoy, Baronet, 
so as to accompany and support the 
title and Dignity of a Baronet lately 
conferred on him by Her present Majes- 
ty, Queen Victoria, and for other pur- 
poses connected therewith.” 

The Motion was carried, and the Bill 
read a second time. 

INDIAN NAVY. 

Mb. PEACOCK moved that the Bill 
“to amend Act XII of 1814 (for 
better securing the observance of an 
exact discipline in the Indian Navy)” 
be read a third time and passed. 

The Motion was carried, and the Bill 
read a third time. 

STAMP DITTIES (BENGAL). 

Mb, PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ to amend Regulation X. 
1829 of the Bengal Code” (for the col- 
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lection of Stamp Duties) ; and that the 
Committee be instructed to consider the 
Bill in the amended form in which the 
Select Committee had recommended it 
to be passed. 

Agreed to. 

Section I was passed as it stood. 
Section II provided as follows: — 

“ Every deed, instrument, or document spe- 
cified in the said Schedule (that is Schedule A. 
Regulation X. 1829) which is or shall be con- 
tained in more than one sheet or piece of paper, 
or other materia], shall be deemed to be suffi- 
ciently stamped if any one or more of such 
sheets or pieces of paper or other material 
shall bear the requisite stamp or stamps of 
equal value , whether the signatures or seals of 
the parlies and witnesses shall or shall not be 
upon such sheet or sheets," Ac. 

Mr. PEACOCK said that his atten- 
tion had been called by the Honorable 
and learned Chairman to the words “ of j 
equal value” in the 10th line. Possibly 
some doubt might arise as to the true 
construction of those words. The mean- 
ing was that stamps equal in value to 
the requisite stamp would be sufficient. 
To prevent all doubt, therefore, he beg- 
ged to move the substitution lor those 
words of the words “ equal in value to 
the requisite stamp.” 

The Motion was carried, and the Sec- 
tion as amended was agreed to. 

The remaining Sections, with the 
Preamble and Title, were passed as they 
stood. 

Hie Council having resumed its sit- 
ting, the Bill was reported. 

PROCEEDINGS IN LUNACY (SUPREME 
COURTS). 

Mr. CURRIE moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “to regulate proceedings in 
Lunacy in Her Majesty’s Courts of Judi- 
cature” ; and that the Committee be 
instructed to consider the Bill in tho 
'amended form in which it had been re- 
commended by the Select Committee to 
I>e passed. 

In making this motion, he remarked 
that the Select Committee had not 
thought it necessary to present a formal 
Report; the amendments proposed be- 
ing in conformity with what seemed to 
Jtti* opinion of the Council when the 
jMftta* under discussion. An enquiry 
Court or Judge -had been 


substituted for the enquiry before a 
J udge or Master. Also when the alleg- 
ed Lunatic was not within the local 
limits of the jurisdiction, the Court was 
empowered to direct an inquiry before 
a Mofussil Court instead of the enquiry 
by Commissioners. 

Tiie Motion was agreed to. 

The Bill passed through Committee 
after some verbal amendments ; and, the 
Council having resumed its sitting, was 
reported. 

CARE OF ESTATES OF LUNATICS 

NOT SUBJECT TO THE SUPREME 

COURTS. 

Me. CURRIE moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ to make better provision for 
the care of tho estates of Lunatics not 
subject to the jurisdiction of Her Ma- 
jesty’s Courts of Judicature and that 
the Committee be instructed to consi- 
der the Bill in the amended form in 
which the Select Committee had recom- 
mended it to be passed. 

Agreed to. 

Sections I and II were passed as they 
stood. 

Section III provided that application 
for enquiry into an alleged lunacy might 
be made “ by any relative of the alleged 
Lunatic or by any Public Curator ap- 
pointed under Act XX of 1841,” &c. 

Mr. CURRIE moved that the figures 
“XIX” be substituted for the figures 
“XX.” 

Agreed to. 

Mr. HARINGTON moved that the 
words “ or by the Government Pleader” 
be inserted after the figures “ 1841” 
and before the word “ or” in the 5th line 
of the Section. He said that his reason 
for making this motion was that, if no 
part of the property of an alleged Lu- 
natic consisted of land or of any inter- 
est in land, it would not bo competent 
to any Public Officer, as the Section was 
now framed, to make the application con- 
templated therein unless aPublicCurator 
should have been appointed, under the 
provisions of Act XIX of 1841, to the 
district in which the property was situ- 
ate. No such Officer had as yet been ap- 
pointed in the North-Western Provinces 
or he believed elsewhere, and he did not 
anticipate that the appointment would 
ever become general, from the difficulty 
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which existed in regard to the remune- 
ration of the persons who might be ap- 
pointed without encroaching upon the 
Eevenues of the State, to which the Go- 
vernment was not likely to agree, and 
he did not think that it could be ex- 
pected to do so. The Section certainly 
allowed any relative of an alleged Luna- 
tic to make the application mentioned 
in Section I, but there was nothing in 
the Bill to render the making of such 
application obligatory upon any person, 
however nearly related he might be 
to the supposed Lunatic ; and it would 
not unfrequently happen that the rela- 
tives of the alleged Lunatic, from inter- 
ested motives, would rather that the 
Civil Court should not interfere, in which 
case the object of the Bill, which was i 
“ to make better provision for the care 
of the estates of Lunatics not subject 
to the jurisdiction of Her Majesty’s 
Courts of Judicature,” would not be at- 
tained, According to the Bill for regu- 
lating proceedings in Lunacy in the 
Courts of Judicature established by 
Royal Charter, which had just passed 
through a Committee of the whole Coun- 
cil, the Advocate General was empow- 
ered to make the application for enquiiy 
contemplated in that Hill ; and his mo- 
tion, if carried, would give the same 
power to the Government Pleaders in 
the Mofussil Courts as the Bill just re- 
ferred to conferred upon the Advocate 
General in the Queen’s Courts. 

The Motion was carried, and the 
Section as amended was agreed to. 

SectionsIV to XXIII, with the Pream- 
ble and Title, were passed as they stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

LUNATIC ASYLUMS. 

Mb. CURRIE moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ relating to Lunatic Asylums” ; 
and that the Committee be instructed 
to consider the Bill in the amended 
form in which it had been recommended 
by the Select Committee to be passed. 

Agreed to. 

Section 1 was passed as it stood. 

. Section II provided, among other 
things, that “the executive Govern- 
ment shall appoint for every Asylum 
not less than three visitors, one of whom 
at least shall be a Medical Officer.” 


28, 1853.] Asylum* Bill 490 

Mr. PEACOCK said, the local Go- 
vernment had no power to create a new 
office without the sanction of the Go* 
vernor General in Council. He there* 
fore moved that the words “ with the 
sanction of the Governor General of 
India in Council” be inserted after the 
word “ Government” and before the 
word “ shall” in this Section. 

Mr. CURRIE said, it w&9 not con- 
templated that the visitors should be 
paid officers. 

Mr. PEACOCK observed that the 
Charter Act mentioned new offices as 
well as paid officers; and he referred 
to Section L1X of the Act (3 and 
4 Win. IV c. 85) which provided 

“ that no Governor or Governor in Council 
shall have the power of creating any new office , 
or granting any salary, gratuity, or allowance, 
without the previous sanction of the Governor 
General of India in Council.” 

Mb. CURRIE said, it seemed to him 
that a more complete and effective sanc- 
tion could not be given than by an Act 
of this Council. Other offices had been 
created by Acts of the Legislature with- 
out the provision for which his learned 
friend contended. 

Mb. PEACOCK said that, for the 
purpose of making a law, the present 
Council was the proper Council, but in 
executive matters it had no power. It 
appeared to him that what was propos- 
ed was an executive act. The question 
was whether it was legislative or execu- 
tive. 

ft lu. CURRIE said, that the clause 
in the Charter Act just quoted, restrict- 
ed the powers of the local Governments, 
but did not affect the powers of this 
Council. 

Mb. PEACOCK said he apprehend- 
ed that this Council was ifot competent 
to confer any power contrary to the 
Charter Act. 

The CHAIRMAN said, that the 
argument resembled that which would 
arise upon another Bill respecting the 
Royal Prerogative. No doubt, the Go- 
vernor General in Council in his execu- 
tive capacity might authorize the crea- 
tion of a new office. But he (the Chair- 
man) would be sorry to admit the 
principle that the Legislature had not 
also thfet power. Might not the Legis- 
lature do the same thing by force of its 
legislative jpower, which the Govern* 
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ment in its executive capacity could do ? 
Referring to the words of the Section 
under consideration, he noticed that it 
provided that “the executive Govern- 
ment shall appoint,*' &o. If the law 
directed this, it would be obligatory on, 
and not discretionary with, the Govern- 
ment to appoint. The Statute restrict- 
ed the powers of the local Governments, 
but not of this Council. Had the words 
been “may appoint," he should have 
had no doubt of the propriety of intro- 
ducing the word proposed. 

Mu. PEACOCK said, he did not 
think that any question could arise as 
to the legality of any acts of the visitors, 
and, therefore, he would not press his 
motion. 

The Motion was accordingly by leave 
withdrawn. 

Section III was passed as it stood. 
Section IV provided for wandering 
and dangerous Lunatics being sent to 
the Magistrate, who was empowered, 
after personal examination with the as- 
sistance of a Medical Officer, to order 
such Lunatics being detained in a Luna- 
tic Asylum — 

“ Provided that, if any friend or relative of 
any such Lunatic shall undertake in writing to 
the satisfaction of the Magistrate that bucIi 
L unatic shall be properly taken care of, and 
shall be prevented from doing injury to him- 
self or others, the Magistrate, instead of send- 

• ing him to an Asylum, may make him over to 
the care of such friend or relative," Ac. 

Mr. CURRIE said, this Section pro- 
vided for two classes of Lunatics, name- 
ly, “ Lunatics wandering at large," and 
“ dangerous Lunatics." As the proviso 
had reference to the latter only, he pro- 
posed two amendments by which the 
words “ Lunatic who is believed to be 
dangerous" were substituted for the 
words “ such Lunatic." 

The motions were severally carried. 
Sections V and VI were passed as 
they stood. 

Section VII provided as follows : — 

“ Except as otherwise hereinbefore provided, 
no person Shall be received into a Lunatic 
Asylum in any Presidency town or in any 
Station of the Straits Settlement without an 
order 1 Under the hand of some person in the 
feftik 9 in the sehedule to this Act, together 
fueh statement of particulars aa is con- 
feed in the said form B, nor without the 
Ipnal Certificate containing the particulars 
>Snftrtn A in the lehedule to this Act/' Ac. 

* fflfrmtty 


The CHAIRMAN said, the form 
B in the Schedule contemplated that the 
Lunatic to be received into the Asylum 
might have been found Lunatic by 
inquisition or by enquiry directed by 
the Court. It occurred to him that 
it would hardly be necessary in such 
cases to require a further Medical Certi- 
ficate, which might be attended with 
some expense. He therefore moved the 
insertion of the words, “unless such 
person has been found Lunatic by in- 
quisition or under an enquiry .directed 
by an order of one of the Courts* of 
Judicature established by Royal Char- 
ter” between the word “nor" and the 
word “ without." 

Agreed to. 

The Section was passed with a verbal 
amendment in a subsequent part, which 
was rendered necessary by the foregoing 
amendment. 

Section VIII Clause 1 provided by 
whom application should be made in the 
Mofussil for an order for the reception 
of a Lunatic in an Asylum when the 
“ Lunatic is possessed of property and a 
guardian for such Lunatic has been ap- 
pointed by order of the Court of Wards 
or of the Civil Court” 

Mr. PEACOCK wished to ask the 
Honorable Member for Bengal whether 
he intended to allow Lunatics in the 
Mofussil to be received into a Lunatic 
Asylum without an order or a certifi- 
cate of a Medical man. It appeared to 
him that this Bill, as it stood, did not 
contain any provision to prevent a man 
from being confined as a Lunatic with- 
out such an order or certificate except 
in a Presidency Town, or whore a guar- 
dian was appointed for a Lunatic possess- 
ed of property; but suppose he had 
no property, and some one wished to 
put him into a Lunatic Asylum with- 
out an order or a certificate of a Medical 
man. The object of the certificate was 
to provide against an improper confine- 
ment. A Medical certificate might 
not always be obtainable in the Mofus- 
sil, otherwise Section VII might well 
extend to all cases. 

Mr. CURRIE said, it would be found 
on a careful perusal of the whole Sec- 
tion, that the object of preventing im- 
proper confinement wag moie effectually 
secured in the Mofussil than in the 
Presidency Towns where any person, by 
signing an order and getting a oertifi- 
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cate, might cause a person to be confin- 
ed. It was not thought proper to give 
such a power in the Mofussil. 

Clause 1, to which the learned Mem- 
ber referred, provided for the case of a 
person who had been found Lunatic by 
judicial enquiry. In all other cases, 
by Clause 2, on application being made 
to the Court, a like enquiry was to be 
instituted, and the Judge might then, 
if the Lunacy were established, make 
an order for the Lunatic’s admission into 
an Asylum. 

Mb. PEACOCK said, Clause 2 au- 
thorized a relative to make an applica- 
tion to a Judge. But it did not contain 
any negative words or make it illegal lor 
the keeper of a Lunatic Asylum to con- 
fine such a person without the order of 
a Judge ; he proposed to add some words 
to this Clause to the effect that a Lunatic 
should not be confined without an order. 
As the Clause stood, it only authorized a 
relative to make an application; but 
suppose he did not apply, there were no 
negative words to the effect that with- 
out an order no person should be admit- 
ted into an Asylum. 

Mb. CURRIE said, it would bo more 
convenient to introduce a new Section 
for this purpose towards the end of the 
Bill. 

Mb. PEACOCK said, he was quite 
willing that the amendment he proposed 
should be made by a separate Section, 
and he would make a motion to that 
effect in a subsequent part of the Bill. 

Mb. CURRIE then said, that the 
words “ appointed by order of the Court 
of Wards or of the Civil Court” in Clause 
1, were not quite correct. The order 
was usually made not by the Court of 
Wards, but by the Collector ; and the 
Court of Wards afterwards confirmed 
it. He therefore moved the substitution 
for those words of the words “ appoint- 
ed by the Court of Wards, or the Col- 
lector, or by the Civil Court.” 

The Motion was carried, and the Sec- 
tion was passed after a similar amend- 
ment in Clause 2. 

Sections IX to XIV were passed as 
they stood. 

Section XV provided that 

“ the Magistrate or Commissioner of Police by 
whom any Lunatic has been sent to a Lunatic 
Asylum, if it appear to such Magistrate or 
Commissioner that such Lunatic has an estate 
applicable to his maintenance and more than 


sufficient to maintain hit family, or 
person is lenity bound in maintain a# "im 
the means of maintaining such Lunatic, mAy 
apply to the Chief M of Civil JwdicaNr* 
within ike heal Uriedhthn which th eemd 

Asylum may be* 

Mb. C URRIE said, the proper Court, 
it seemed to him, would be that within 
whose jurisdiction the property might 
be situate or where the person bound to 
main tain the Lunatio resided. He there- 
fore moved the substitution for the 
words iu italics of the words, — 

“Civil Court of original jurisdiction within 
the local jurisdiction of whioh the estate of 
the Lunatio may be situate or the person le- 
gally bound to maintain him may reside.** 

The Motion was carried, and the Sec- 
tion as amended was then agreed to. 

Section XV 1 was passed as it stood. 

Mb. PEACOCK moved that the fol- 
lowing new Section be introduced after 
Section XVI : — 

“ No person shall be received into a Lunatio 
Asylum in any place not within a Presidency 
Town except under an order of a Judge or 
Magistrate made in pursuance of this Aot. M 

Agreed to. 

Section XVII provided as follows - 

“ Nothing contained in this Act shall affect 
the provisions of Act IV of 1849, entitled 4 An 
Act for the safe custody of Criminal Lunatics.’ " 

Mb. PEACOCK said that, at the re- 
quest of Sir Arthur Duller, he moved 
that the words, “ be taken to interfere 
with the power of any of the Courts of 
J udicature established by Royal Char- 
ter over any person found to be Luna* 
tic by inquisition or under the provisions 
of Act of 1858, or with the rights 
of any Committee of the person or estate 
of such Lunatio or to” be inserted be- 
tween the word “ shall” and the word 
“ affect.” 

The motion was oarried and the Sec- 
tion as amended was agreed to. 

Section XVIII, Forms A and B, and 
the Preamble and Title were passed as 
they stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

SIR JAMSETJEE JEEJEBBHOm 
ESTATE. 

Mb. Lb&EVT moved (in pursuance 
of notice) t^at the Standing Orders be 
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suspended to enable him to proceed with 
the Bill “ for settling a sum of Com- 
pany’s Rupees Twenty-five lacs, Ben- 
gal Government Four per Centum Pro- 
missory Notes, and a Mansion-house 
and hereditaments called Mazagon Cas- 
tle, in the Inland of Bombay, the pro- 
perty of Sir Jamsetjee Jejeebhoy, Ba- 
ronet, so as to accompany and support 
the Title and Dignity of a Baronet 
lately conferred on him by Her pre- 
sent Majesty, Queen Victoria, and for 
other purposes connected therewith.” 

In doing so, he said that this Bill was 
peculiarly of a private nature, and had 
been framed in accordance with the 
wishes of the parties who were immedi- 
ately concerned, and who, as he had 
stated last Saturday, were very anxious 
that it should be passed without delay. 

Sib JAMES OUTUAM seconded the 
motion. 

Mb. PEACOCK said, he did not ob- 
ject to the suspension of the Standing 
Orders for the purpose of going into 
Committee on tho Bill ; but he thought 
it would bo better not to read the Bill 
a third time until it had been sent home 
for Her Majesty’s sanction. 

It was stated by Sir Richard Bethell 
and Mr. Leith in their opinion : — 

“ Further, as an Act creating a Corporation . 
may be considered to affect the Prerogative of 
the Crown, we advise an application to be 
made, under Section XXVI of Statute 16 and 
17 Victoria c. 95, for the previous sanction of 
the Crown to such intended Act. The requir- 
ed sanction must be signified under the sign 
manual of Her Majesty, countersigned by the 
President of the Board of Commissioners for 
the affairs of India for the time being.” 

His own opinion was that the Coun- 
cil was fully competent to pass an Act 
like this. The Couucil also had an opi- 
nion expressed some time ago by the 
Law Officers of the Crown, whicli had 
been referred to, that it had the power 
to create a corporation. But inasmuch 
as a later opinion had been given that 
the Council had no power to pass an 
Act for granting exclusive privileges to 
Inventors and the Council had been 
directed to repeal that Act because it 
affected the royal prerogative, and *as 
the present question appeared to him 
to stand upon the same principle, he 
thought that it would be safer that the 
Bill should be sent home for sanction. 
What was tha meaning of the words | 

-v* « fifr* LeQeyt . 


“ affect the prerogative of the Crown ?” 
Was it meant that the Legislature 
could not do that which the Crown by 
its prerogative might do, or that it 
could do nothing which affected or took 
away the prerogative ? He thought 
that, if there was any doubt, such a Bill 
as this ought not to be left subject to 
it. He made these observations now, 
because he wished not to be understood 
as assenting to the third reading of tho 
Bill, if it should bo moved before the 
sanction ot the Crown should be ob- 
tained. 

Mb. CURRIE thought that the 
Council had repeatedly exert ised the 
power of creating bodies corporate. The 
Assam Company’s Act of Incorporation 
had been lately passed ; and more re- 
cently the Council had created Munici- 
pal bodies corporate. 

The VICE-PRESIDENT 1 said, he 
thought that Sir Jamsetjee Jeejecbhoy 
would add one more to his many public 
services if lie procured an authoritative 
solution of this question. Notwith- 
standing tho high authority of those 
who determined that the Patents Act 
was beyond the poweis of the Council, 
he confessed that he continued to be of 
a contraiy opinion. He agreed with 
his Honorable and learned lriind (Mr. 
Peacock) that, according to the true 
construction of the n striction on its 
powers, the Legislative Council was 
competent to pass Acts which merely 
did, by the exercise of Legislative pow- 
er, that which the Crown, by the exercise 
of its prerogative, could also do. Such 
an act was the creation of a corporation. 
The Legislative Couucil had undoubt- 
edly exercised this power in the case of 
the Bank of Bengal, of the Assam Com- 
pany, und in other instances. This pow- 
er was, he believed, supported by the 
opinions of very eminent lawyers which 
had been taken at home. Doubt was 
now thrown upon it by the very eminent 
lawyers under whose advice the Patents 
Act had been disallowed. The question 
was a very grave one. He thought it 
would be better that the Act should be 
sent home with such a representation as 
would lead to some final and authorita- 
tive decision, so that the Council might 
no longer be in the dark respecting its 
power in this respect. 

With respect to the principle of the 
Bill, be desired to say a few words, i f the 
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Bill were simply intended to carry into 
effect Sir Jainsetjee Jeejeebhoy’s wishes 
and create a perpetual entail of his pro- 
perty, lie (the Vice-President) should 
have felt some difficulty in accediig to 
the wishes even of one who had establish- 
ed such claims on the public gratitude. 
He made thisobservationto guard against 
the supposition that a precedent had 
been t stuldi-hed for passing such Bills 
on the application of private individuals. 
He supported this Bill on the ground 
which had been stated in the Preamble, 
namely, that it was an arrangement be- 
tween the Crown which conferred the title 
and the recipient of the title, that some 
such provision as* this should be made for 
its support. This, he thought, justified 
the creation of what was known to the 
Continental Jurists as a “ majorat” 

Mr. LeGEYT’JS inotiou was put and 
carried. 

Mr LeGEYI 1 then moved that the 
Council resolve itself into a Committee 
on the Bill. 

Agreed to. 

Sections I to XI were passed as they 
stood. 

The Preamble having been read from 
the Chair- - 

Mr. PEACOCK said, as this was in 
the nature of a private Bill with respect 
to which Sir Jatnsetjee Jeejeebhoy had 
obtained legal advice, he thought it 
would hardly be right, if any doubt ex- 
isted, to depart fiom tbe course which 
bad been recommended by bis hgal ad- 
visers, and which, it appeared, Sir Jam- 
setjee Jeejeebhoy bad desired should bo 
followed In the Bill prepared by Sir 
Bicliard Betliell and Mr. Leith, the fol- 
lowing words occurred : — 

“ And whereas such Act hath received the 
previous sanction of the Crown signified under 
the royal sign manual of Her Mujesty, counter- 
signed by the President of the Board of Com- 
missioners for the alfairs of India for the timo 
being, under the Statuto 16 and 17 Vic. c. 95. 
s. 26.” 

This showed that it was intended that 
Her Majesty’s sanction should be ob- 
tained. 

If the Council were not competent to 
pass the Bill, the settlement of the 
twenty-five lacs would be invalid, and 
lie could scarcely think that even Sir 
Jamsetjee Jeejeebhoy would desire to 
act in opposition to the opinion of his 

TO L. IT.— PAST IX. 


own legal advisers. The words, as they 
stood, would not quite suit the present 
altered circumstances, as probably there 
was now no President of the Board of 
Commissioners ; but he proposed to insert 
words to the like effect which were taken 
from Act XVII 1 of 1855 “ to remove 
doubts relating to the power to grant 
Pardons and Reprieves and Remissions 
of Punishments in India.” He accord* 
ingly moved that the words 

“ The sanction of Her Majesty to the pass- 
ing of this Act having been previously obtained 
and signified in pursuance of an Act passed in 
the 17th ) ear of the reign of Her said Majesty 
entitled 1 An Act to provide for tbe Govern- 
ment of India,* ” 

be added to the Preamble. 

Mu. LeGEYT said, after what had 
fallen from the Honorable and learned 
Member, he should be endangering the 
Bill if he insisted in carrying it through 
in its present state. He would not there- 
fore oppose the motion. But he men- 
tioned that he believed the sanction 
of the Crown had been applied for ; 
and if it meanwhile should arrive, he 
wished to know whether the Bill, 
having been sent home, could be pro- 
ceeded with ? 

Mr. PEACOCK said that, if the Bill 
were exactly as it stood before, the 
sanction would apply to it; but the 
Bill had been, in some respects, altered. 
He thought that probably some general 
sanction would be given. 

M r. LicG K YT said, he had been given 
to understand that the application had 
been made, though the sanction had 
not yet been received. But it was 
expected and, he believed, was now on 
its way to Bombay. When it arrived, 
it would be a great disappointment to 
those concerned to find that the Bill 
could not be passed into law merely 
because it had been sent home for the 
royal sanction which had since b^en 
received in a slightly different form. 

'I ke CHAIRMAN said, he conceived 
that the sanction would, in all probabili- 
ty, be a sanction to pass a Bill. It was 
only one particular provision that re- 
quired this sanction. Perhaps it might 
be in terms a sanction to create a cor- 
poration. 

Mr. LeGEYT thought it would be 
better to send the Bill home without 
the proposed alteration and to get the 

a l 
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Queen’s sanction to it in that form. On 
receipt of the sanction, words similar to 
those now proposed might be inserted 
hereafter if necessary. 

Mb. PEACOCK said he was not sure 
that the Council would be justified in 
altering the Bill after Her Majesty had 
given her sanction to it. 

The CHAIRMAN said that, when 
the facts were more correctly known, the 
Council would be able more clearly to 
see what course should be pursued. It 
was in every respect desirable that there 
should be no doubt as to the power of 
the Council to pass the Hill. The ques- 
tion might hereafter be raised in a Court 
of Law by one of the descendants of Sir 
Jamsetjee Juejeebhoy and decided ad- 
versely to the entail. 

Mb. PEACOCK said, the better plan 
would be to put the Bill in a proper form 
for going home, so that, if sanctioned by 
Her Majesty, it might be passed at once 
in that form. The Council pledged itself, 
he thought, to pass it in the form in 
which it was submitted for sanction. If 
a sanction should be sent out before the 
Bill should arrive at home, there would 
be no objection to the Honorable Mem- 
ber moving the third reading, and on 
that Motion it might be also re-com- 
mitted. There could be no objection to 
the introduction of the words proposed 
by him. 

The CHAIRMAN said, if the sanc- 
tion should be different, though it might 
vary somewhat in form from the terms 
of the Bill, the Bill might here-commit- 
ted and its provisions made to correspond 
to the sanction sent. 

Mb. PEACOCK’S motion was car- 
ried. 

The Bill passed through Committee 
after a further verbal amendment in the 
Preamble, and a similar amendment in 
Section III and the Title. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. LeGEYT moved that Mr. Pea- 
cock be requested to take the Bill to 
the President in Council in order that 
it might be transmitted to England for 
the sanction of Her Majesty. 

Agreed to. 

INDIAN NAYY. 

Mb. PEACOCK moved that Sir 
James Outram be requested to take the 

* ^ Mr. LeOeyt 


Bill “ to amend Act XII of 1844 (for 
better securing the observance of an ex- 
act discipline in the Indian Navy)” to 
the President in Council in order that it 
might be submitted to the Governor 
General for his assent. 

Agreed to. 

The Council adjourned. 


Saturday, September 4, 1858. 


Present : 


The Hon. the Chief Justice, Vice-President , 
in the Chair. 


Hon’hle H. Ricketts, 
llon’blo B. Peacock, 
P. W. LeOeyt, Esq., 
E. Currie, Esq., 


H.B.Uarington, Esq., 
and 

H. Forbes, Esq. 


ESTATE OF TOE LATE NABOB OF THE 
CARNATIC— SETTLEMENT OF AL- 
LUVIAL LANDS (BENGAL)— AND 
FORT OF TANJORE. 


The YICE-PRESIDENT read Mes- 
sages informing the Legislative Coun- 
cil that the Governor General bad as- 
sented to the Bill M to provide for the 
administration of the Estate and for the 
payment of the debts of the late Nabob 
of the Carnatic;” the Bill “to make fur- 
ther provision for the settlement of land 
gained by alluvion in the Presidency of 
Fort William in Bengal;” and the Bill 
“ for bringing the Fort of Taujore and 
the adjacent territory under the Laws of 
the Presidency of Fort Saint George.” 


PENSIONS. 

The CLERK reported to the Council 
that he had received from the Home 
Department a copy of a communication 
from the Secretary to the Government 
of India with the Governor General on 
the policy of applying the provisions of 
the Government Order of 1st December 
1857, which affect Military pensioners, 
to pensioners in the Civil Department, 
and to the holders of rent-free lands. 

CIVIL PROCEDURE. 

Mb. PEACOCK had the honor to 
present a Joint Report from the Select 
Committees on the Bills for simplifying 
the Procedure of the Courts of Civil 
J udioature of the East India Company. 
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the subject — one forthe Lower Provinces 
of Bengal, another for the North-West- 
ern Provinces, a third for Madras, and 
a fourth for Bombay. The Bills were 
all separately published in the manner in 
which they had been prepared by Her 
Majesty’s Commissioners. The Select 
Committees had sat together and had 
found it convenient and proper that 
they should prepare one Bill and present 
one Joint Beport applicable to all the 
Presidencies. 

ARTICLES OF WAR (NATIVE ARMY). 

Mb. PEACOCK begged to move the 
first rending of a Bill to amend Act XIX 
of 1847, which contained the Articles of 
War for the Native Army. 

He said, there were several points 
which had been suggested by the Com- 
niander-in-Cbief and the Governor Ge- 
neral with reference to these Articles, 
lie thought it might be necessary here- 
after that the whole of the Articles 
should he revised, and an Act passed to 
amend them and to consolidate all the 
alterations which had recentlybecn made. 
But this was a work which w ould require 
much consideration, and many Oilicers 
would have to bo consulted. He now 
only proposed to amend the Articles in 
a few particulars, some of which had been 
suggested by the Coinmaiider-in-Cliief 
and approved by the Governor General. 

The first object was to give Com- 
manding Officers larger powers than 
they now possessed. Under tholaw as it 
now stood, Commanding Officers had no 
power to dismiss or to reduce to the 
ranks any Native Officer or Soldier, ex- 
cept by the sentence of a Court Martial 
or by order of the Commander-in-Chief 
at the Presidency to which he might 
belong. 

Article 2 provided — 

“No Commissioned Officer shall be dis- 
missed except b) the sentence of a General 
Court Martial. No Non-Commissioned Officer 
or Soldier shall be discharged as a punishment 
except by the sentence of a Court Martial, or 
by order of the Commander-in-Chief at the 
Presidency to which ho may belong. Every 
such dismissal or discharge shall include 
forfeiture of all claim to pension. Provided 
also, that the Governor General in Council in 
his Executive capacity, and the Governor in 
Council of any Presidency to which a Commis- 
sioned or Non-Commissioned Officer or Soldier 


or discharge.” 

By Article 1L0— 

“No Non-Commissioned Officer shall be re. 
duced to the ranks but by the sentence of a 
Court Martial, or by order of the Commander- 
in-Chief of the Presidency to which the offend- 
er shall belong. Provided that no Non-Com- 
missioned Officer shall be reduced to the ranks 
for any limited period; nor suspended from 
his rank, nor reduced from higher to a lower 
grade of Non-Commissioned Officer; nor sen- 
tenced to suffer Corporal Punishment, or im- 
prisonment, without being first reduced to the 
ranks.” 

The proposal now was to allow Com- 
manding Officers to dismiss or reduce 
to the ranks Native Non-Commissioned 
Officers, and to dismiss Soldiers, with- 
out the sentence of a Court Martial. 
He therefore proposed to repeal so much 
of Article 2 as required that no Non- 
Commissioned Officer or Soldier should 
be discharged except by the sentence of 
a Court Martial, and so much of Article 
110 as required that no Non-Commis- 
sioned Officer or Soldier should be re- 
duced to the ranks but by the sentence 
of a Court Martial, and also to authorize 
Commanding Officers to dismiss or re- 
duce to the ranks. 

The next amendment related to trans- 
portation. By the present law, when- 
ever the punishment of transportation 
was awarded, it must be for life. The 
Council had recently before it a law 
which provi led that, in any case where 
there might be a sentence of imprison- 
ment (or not less than three years, the 
prisoner might be transported. He now 
proposed, with reference to the Clauses 
which required that sentences of trans- 
portation must be for life, to authorize 
the Court, whenever it might think it 
necessary to award transportation for a 
limited period, to award transportation 
for any term not less than three years. 
Thera had been some sentences of Courts 
Martial which had acted upon the prin- 
ciple of awarding transportation for less 
than life, lie apprehended, however, 
tli at these sentences were illegal. Though 
the sentences were beneficial to the 
prisoners, still they were not legal. 
He recollected a case in England, where 
a Court of Quarter Sessions sentenc- 
ed a prisoner lo transportation for life 
when the legal sentence was death- 
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The prisoner brought a writ of error, and 
the Court of Queen’s Bench reversed the 
judgment on the ground that death was 
the legal sentence, and transportal ion for 
life could not be given, and discharged 
the prisoner. It would be very mis- 
chievous to act upon that principle in 
the cases to which he had adverted. He, 
therefore, proposed to render those sen- 
tences valid, and to provide that, when- 
ever a prisoner had been sentenced to 
transportation for a less period than life 
for an offence punishable with transport- 
ation for life, the sentence should bo 
as effectual and valid as if it had been 
for life. What he proposed was merely 
to render such sentences legal. It was 
an advantage to the prisoner to have 
received sentence of transportation for 
a term of years instead of for the whole 
term of his life. He (Mr. Peacock) 
had no doubt that, if a sentence passed 
by a Court were illegal, and the 
conviction were reversed, the prisoner 
might be tried again and receive the 
legal sentence. It was no hardship on 
him, therefore, to render legal the sen- 
tence of transportation for the term of 
years which had been passed upon 
him. 

There was another class of cases in 
which prisoners had been sentenced to 
imprisonment with haul labor instead of 
simple imprisonment, and it had been 
stated by the Judge Advocate General 
that, in the opinion ol the Commundcr- 
in-Chicf, the only way in which the eases 
could be disposed of by him was to di- 
rect the prisoners’ release from jail when 
they might be summarily discharged. 
The Commandcr-in-Chief proposed that, 
in order to guard against the ends of 
justice being defeated, it would be de- 
sirable, in all cases in which simple im- 
prisonment might he awarded, that it 
should be lawful to add hard labor. The 
Governor General did not quite agree in 
this view of the Commandcr-in-Chief, 
but proposed that in a certain class of 
cases imprisonment with hard labor 
should be substituted for simple im- 
prisonment ; and His Lordship proposed 
that the Act should give validity to the 
sentences of imprisonment with hard 
labor which had been passed. There 
were some cases in which simple impri- 
sonment or corporal punishment or both 
might be inflicted. In such cases there 
could be no objection, in his (Mr. Pea- 
Mi\ Peacock 


cock’s) opinion, to adding bard labor to 
imprisonment. It might be going too 
far if imprisonment with hard labor 
were authorized in all cases of imprison- 
ment for purely Military offences. Ho 
proposed only to add it in certain classes 
of cases, which would include cases of 
absence without leave, and cases of the 
nature suggested by the Governor Gener- 
al. He thought it would be advisable 
to consider the expediency of providing 
that, whenever corporal punishment 
might he inflicted, imprisonment with 
hard labor might be given. It appeared 
to him that it was not more degrading 
to he punished by imprisonment with 
hard labor than by corporal punish- 
ment. 

He also proposed to legalize the sen- 
tences in which imprisonment with bard 
labor had been given instead of simple 
imprisonment. In one ease, a Soldier 
in one of the disarmed liegiments had 
been found in possession ol arms which 
he had concealed. Ho was tried and 
found guilty and sentenced to imprison- 
ment with hard labor. The Judge Ad- 
vocate thought that the sentence was 
not legal. The Governor General had 
recommended that validity should he 
given to the sentences of imprisonment 
with hard labor which had been passed, 
and he (Mr. l’eacock) saw no objection 
to the addition of a provision to this 
effect. 

There was another Article of War 
(Article 112) which provided — 

“In case of light offences, n Commanding 
Officer may, without the intervention of u 
Court Martial, award extra drill, with or with- 
out pack, for a period not exceeding fifteen 
days ; restriction to Harraek limits not exceed- 
ing iil’tcen days ; confinement in the Quarter 
Guard or Defaulter’s Room, not exceeding seven 
or eight days j removal from stall' situations or 
acting appointments; or may order Soldiers to 
be employed in piling and unpiling shot, and in 
cleaning accoutrements of men in Hospital ; but 
none of these descriptions of punishment shall 
be awatdable by sentence of a Court Martial. 
And n Commanding Officer may award solita- 
ry confinement not exceeding seven da\s.” 

It had been suggested by the Officiat- 
ing Military Secretary that this Article 
should be amended, and that the Com- 
manding Oilicei* should not he restricted 
to awarding extra drill fur fifteen days 
only. It was a matter of Military dis- 
cipline, and he thought that so much of 
this Article as contained any restriction 
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should be repealed, and that Command- 
ing Officers should have power to order 
extra drill or any other Military duty 
without restriction, provided it was not 
contrary to any General Order of the 
Commander-in-chief. He (Mr. Pea- 
cock) therefore proposed that the Arti- 
cle should be so modified. The Pill 
would be published and sent to the 
Commander-in-Chief. This provision 
had not been suggested by Ilis Excel- 
lency but by the Officiating Military 
Secretary ; and the Commandcr-in-Chief 
would have an opportunity of stating 
whether he saw any objection to it. 

Another suggestion by the Judge Ad- 
vocate General and recommended by the 
Commander-in-Chief was to make the 
Articles of War for the Native Army cor- 
respond in a certain particular with the 
Articles of War for the Queen’s and 
Company’s European Troops. By Arti- 
cle 147 of the Articles of War for the 
European Troops, it was provided that — 

“If any Soldier shall have been illegally ab- 
sent from his duly for the space ot two months, 
a Regimental Court of Enquiry oi three Officers 
shall forthwith assemble and, having received 
proof on oath of the fact, declare Such absence 
and the period thereof, and the Officer Com- 
manding the Uorps shall enter a record of such 
absence, mid of the declaration of hiieli Court 
of ICnquin thereon in the Regimental hooks: 
ai'd if Kuril Soldier should not afterwards sur- 
render or ho apprehended, such record shall 
have the legal eiloctof a conviction for deser- 
tion ; — and if Mil'll Soldier should surrender or 
be apprehended after such record shall have 
been so entered, such record, or a ropy thereof 
purporting to bear the signature of the Officer 
having the custody of the Regimental books, 
shall, on the tiiul of such Soldier on a charge 
for desertion, be admissible in evidence of the 
fact therein recorded, and on proof of the iden- 
tity of the prisoner with the Soldier therein 
mentioned, lie may bo found guilty of deser- 
tion ; — and if he be convicted, the sentence of 
any such Court shall be inserted in the Soldier’s 
discharge ; — provided nevertheless, that such 
trial may he dispensed with in any case iu 
which it shall appear to the Communder-in- 
Chicf that there are special ciicu instances to 
justify the exception.” 

There had been considerable difficul- 
ty in regard to Soldiers in the Native 
Army absent without leave. In some 
cases they had been found guilty of 
desertion. It had been thought that the 
Courts Martial had overstrained the 
evidence by finding such persons guilty 
of desertion when their offence was ab- 
sence without leave. The object of the 


provision just quoted was to ascertain 
whether a Soldier was absent, the length 
of such absence, and whether he was 
absent without leave or not. The find- 
ing of the Court of Enquiry would be 
evidence in other Courts ; and if a Soldier 
should be found at a distance from his 
own Regiment, it would be evidence of 
his absence without leave ; and until he 
surrendered, it would bo tantamount to 
a conviction for desertion. He (Mr. 
Peacock) had adopted that Section and 
introduced it into the present Rill. 

There was another provision which 
the Judge Advocate General had recom- 
mended to be inserted in a General Or- 
der, but it was considered to be one 
requiring legislative sanction The sub- 
stance of it was that, if you prove a Sol- 
dier absent for two months, that absence 
should he prima facie evidence of deser- 
tion, and would warrant a conviction for 
desertion, unless it appeared that he was 
detained in his village whether by sick- 
ness or other cause, or unless lie could 
show clearly that he was not guilty of 
desertion. It also provided that, if a 
Soldier, to show that ho was not guilty 
of desertion, should refer to a Civil or 
Military Officer of Government for the 
purpose of proving sickness or some good 
excuse for not returning to his duty, 
the Civil or Military Officer to whom the 
reference was made should certify to the 
fact, and that certificate should be made 
evidence in the Suldier's favor, and 
should have the same effect as if the 
Government Officer certifying was pre- 
sent. It appeared to him (Mr. Peacock) 
tl i lit this would he found very conve- 
nient. It could not be supposed that 
any Government Officer would give a 
wrong certificate, and he would be saved 
the inconvenience of being compelled to 
attend. 

These were the principal alterations 
which lie proposed to make ; and he beg- 
ged to move that the Rill be read a first 
time. 

The Bill was read a fu>t time. 

PROCEEDINGS IN LUNACY 
(SUPREME COURTS). 

Mr. CURRIE moved that the Bill 
“to regulate proceedings in Lunacy in 
the Courts of Judicature established by 
Royal Charter” be now read a third 
time and parsed. 
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The motion was carried, and the Bill 
read a third time. 

CARE OF ESTATES OP LUNATICS 

NOT SUBJECT TO THE SUPREME 

COURTS. 

Mr. CURRIE moved that the Bill 
u to make better provision for the care of 
the Estates of Lunatics not subject to 
the jurisdiction of the Supreme Courts 
of Judicature” be now read a third time 
and passed. 

The motion was carried, and the Bill 
read a third time. 

LUNATIC ASYLUMS. 

On the Order of the Day being read 
for the third reading of the Bill “ relat- 
ing to Lunatic Asylums” — 

Mu. CURRIE said, before moving 
the third reading of this Bill, he would 
ask leave to re-commit it for the purpose 
of making an amendment therein. 

Agreed to. 

Mr. CURRIE said, the Section which 
required alteration was a new Section 
which stood after Section XVI. The 
Bill applied not merely to the several 
Presidencies but also to the Straits Set- 
tlement; and the Section as it stood, 
excepting only the Presidency Towns, 
would preventany one,without the order 
of a Judge or Magistrate made in pur.su 
ance of the Act, from being received into 
a Lunatic Asylum in any Station of the 
Straits Settlement. This was inconsis- 
tent with Section VII, which allowed 
a person to be received into a Lunatic 
Asylum in any Presidency Town or in 
any Station of the Straits Settlement 
under the order of an individual accom- 
panied by the prescribed Medical Certi- 
ficate. 

Instead of altering the wording of 
this Section as it stood, he proposed to 
introduce the restrictive provision in 
Section VIII so as to make it correspond 
with Section VII, and to omit the new 
Section altogether. Section VII was for 
the Presidency Towns and Straits Set- 
tlement ; and Section VI II was for places 
other than the Presidency Towns and 
Straits Settlement. He therefore moved 
that the words “ when a Lunatic is pos- 
sessed of property*’ after the word “ Sec- 
tion” in the 3rd line of Clause I, Section 
VIII be left out, and the following 
words substituted^ for them, namely : 


“ no person shall be received into a Lunatic 
Asylum, except as otherwise hereinbefore pro- 
vided, without an order of the Civil Court. 

Clause 2. When any person has been ad- 
judged to be a Lunatic’ f — 

The motion was carried, and the Sec- 
tion as amended was agreed to. 

Mu. CURRIE then moved that the 
new Section after Section XVI be left 
out. 

Agreed to. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. CURRIE moved that the Bill 
be read a third time and passed. 

The motion was carried, and the Bill 
read a third time. 

STAMP DUTIES (BENGAL). 

Mr. PEACOCK said that a very im- 
portant alteration had Been introduced 
in the Bill “ to amend Regulation X. 
1829 of the Bengal Code (for the col- 
lection of Stamp Duties),” after its pub- 
lication, making it applicable to suits 
previously tried. He should therefore 
move that the Bill, as settled in Com- 
mittee of the whole Council, be publish- 
ed for general information, and that it 
be re-considered after a month. 

Agreed to. 

CIVIL PROCEDURE. 

Mr. LeGEYT gave notice that he 
would, either on Saturday the 11th In- 
stant orbeiorethe Council should resohe 
itself into a Committee on the Bill “for 
simjdifying the Procedure of the Courts 
of Civil Judicature not established by 
Royal Charter,” move that the Bill be re- 
published for general information. 

LIMITATION OF SUITS. 

Mr. CURRIE moved that a commu- 
nication received by him from the Ben- 
gal Government, on the subject of 
amending Act XIII of 1848 (for limit- 
ing the time within which a suit may 
he brought to contest the awards of the 
Revenue authorities in the Presidency 
of Bengal), be laid upon the table and 
referred to the Select Committee on the 
Bill “ to provide for the acquirement and 
extinction of rights by prescription, and 
for the limitation of suits.” 

Agreed to. 
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GUARDIANSHIP OF MINORS. 

Mr. CURRIE gave notice that he 
would, on Saturday next, move for a 
Committee of the whole Council on the 
Bill “ for making better provision for 
the care of the persons and property of 
Minors in the Presidency of Fort Wil- 
liam in Bengal.” 

PROCEEDINGS IN LUNACY (SUPREME 

COURTS); LUNATICS (MOFCJS^IL) ; 

AND LUNATIC ASYLUMS. 

Mr. CURRIE moved that Mr. Rick- 
etts be requested to take the Bill “ to 
regulate proceedings in Lunacy in the 
Courts of Judicature established by Roy- 
al Charter ;” the Bill “ to make better 
provision for the care of the Estates of 
Lunatics not subject to the jurisdiction 
of the Supreme Courts of Judicature;” 
and the Bill “ relating to Lunatic Asy- 
lums” — to the President in Council in 
order that they might be submitted to 
the Governor General for his assent. 

Agreed to. 

PENSIONS. 

Mr. PEACOCK moved that the 
communication from the Home Depart- 
ment reported this day be referred to a 
Select Committee consisting of the Pre- 
sident of tbe Executive Council, Mr. 
LeGevt, Mr. Currie, Mr. Harington, 
and tbe Mover. 

Agreed to. 

The Council adjouned. 


Saturday , September II, 1858. 
Present : 

The Hon’ble the Chief Justice, Vice-President, 
in the Chair. 

Hon. Lieut.-Genl. Sir E. Currie, Esq., 

J. Outram, Hon. Sir A.W. Duller, 

Hon. H. Ricketts. H. B. Harington, Esq., 
Hon. B. Peacock, and 

P. W. LeGeyfc, Esq., H. Forbes, Esq. 

NABOB OF THE CARNATIC. 

The CLERK reported to the Coun- 
cil that he had received from the For- 
eign Department a copy of a Despatch 
from the Court of Directors to the Go- 
vernment of Madras on the subject of 


the affairs of the late Nabob of the 
Carnatic. 

EMIGRATION io St. VINCENT. , 

The CLERK also reported to the 
Council that he had received from the 
Home Department a copy of a Despatch 
from the Court of Directors and of its 
enclosures, regarding the proposed Emi- 
gration of Indian Laborers to the Colo- 
ny of St. Vincent. 

Mr. PEACOCK moved that the 
above communication be printed. 

Agreed to. 

CONTINUANCE OF CERTAIN PRIVI- 
LEGES TO THE FAMILY, &o OF THE 

LATE NABOB OF TIIE CARNATIC. 

Mr. FORBES presented the Report 
of the Select Committee on the Bill 
“to continue certain privileges and im- 
munities to the family and retainers of 
His late Highness the Nabob *of the 
Carnatic.” 

EXCLUSIVE PRIVILEGES TO 
INVENTORS. 

Mr. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill “ for granting exclusive privileges 
to Inventors.” 

BREACHES OF CONTRACT BY 
WORKMEN, &c. 

Mr. CURRIE moved the first read- 
ing of a Bill “to provide for the pu- 
nishment of Breaches of Contract by 
Artificers, Workmen, and Laborers in 
certain cases.” He said, the preparation 
of this Bill was suggested to him by a 
Petition of the Calcutta Trade Associa- 
tion praying for a law to prevent Breach- 
es of Contract by workmen and others, 
which was presented to the Council some 
weeks ago. 

The Petitioners complained of the 
loss to which they were subjected by 
the fraudulent conduct of their work- 
men in wilfully failing to perform work 
for which they had received advances. 
The Petitioners represented the utter in- 
efficacy of a civil action to afford redress 
in cases of this nature, and they prayed 
for a summary remedy by application to 
a Magistrate. 

Now it seemed to him that taking 
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money in advance for the performance 
of any specified work, and then wilfully 
neglecting or refusing to perform the 
work lor which payment had been re- 
ceived beforehand, was a fraud, the 
commission of which ought to be fol- 
lowed by penal consequences. He un- 
derstood that all the work of the manu- 
facturing Tradesmen in this ("ity, Coach- 
makers, Cabinet-makers and others, 
was done by the piece — and he need not 
tell the Council that no piece-work was 
done in this country without an advance. 
Jt was the universal custom — and any 
manufacturer who attempted to break 
through it would find it impossible to 
obtain workmen. Hut if the workmen 
insisted on the preservation of this cus- 
tom, it was but i easo liable that tlieir 
employers should be protected against 
its abuse. 

He had seen some of the Petitioners 
on this subject, and he had a memoran- 
dum given to him shewing that five 
Firms alone had advances out-standing 
to the aggregate amount of one and a 
half lac. One Finn gave him a list of 
sums which they despaired of recovering, 
with the names of the defaulters, show- 
ing a loss within a year or two of Ru- 
pees 3,527. 

He thought, therefore, that a case 
was made out for the interference of the 
Legislature, and he had accordingly pre- 
pared a Hill which proposed to author- 
ize a Magistrate on complaint of the 
employer, and on proof of the receipt of 
nn advance and wilful neglect on the part 
of the woikmuu to fulfil his contract, to 
order the workman either to return the 
money advanced or to perform the work 
contracted for, as the employer should 
require, and, on default, to sentence him 
to imprisonment with hard labor for a 
term not exceeding three months. If 
the workmen were ordered to perform 
the work, security might also be required 
of him for its due performance. 

These were the principal provisions of 
the Bill, which he had framed in great 
measure upon a Draft Act which was 
submitted by the Trades’ Association to 
the Supreme Govern merit in 1846. That 
Draft Act was intended to amend the 
then existing Calcutta Bye-laws bearing 
on the subject, and embraced a good 
deal more than the single offence which 
he had thought necessary to provide for 
*iir this Bill. 

Mr. Cur tie 


Some Members of Council would pro- 
bably recollect that a somewhat similar 
measure was brought before the Council 
in 1855; and that the Select Committee 
on the Penal Code to whom it was re- 
ferred, recommended that it should not 
bo entertained. But the object of the 
Draft Act to which he alluded and which 
was sent up by the Madras Government, 
was not identical with that of the pre- 
sent Bill. It proposed to render liable 
to punishment any Clerk, workman, or 
servant who should desert his service 
without due warning or before the ex- 
piration of any specific period for which 
he had contracted to serve. Now it 
was scarcely necessary to remark that 
the mere abandonment of service with- 
out warning, by which the servant pro- 
bably lost some arrear of wages due to 
him, was a very different offence from 
the wilful and fraudulent refusal to per- 
form work for which payment had been 
made beforehand, and this latter only 
was the offence for which the present 
Bill was intended to provide. 

It remained only to observe that the 
Bill, as he had drawn it, was limited in 
its operation to the Presidency Towns. 
Two or three considerations had influ- 
enced him in thus limiting it. The cry 
for relief came from a Presidency Town ; 
the European manufacturers who were 
the persons that suffered from the prac- 
tices which he had described resided chiefly 
in the Presidency Towns, and in Cal- 
cutta at least the Bill would merely re- 
store to employers in a more effective 
shape the remedy which they formerly 
possessed under the old Calcutta Bye- 
laws which were repealed by the Police 
Act of 1852. The Mofussil law of 
Bengal, Regulation VII. 1819, punished 
the refusal to fulfil a contract of service 
by imprisonment, and this law he under- 
stood bad been found to be effective for 
the prevention of fraud of tbo descrip- 
tion alluded to. On the whole, there- 
fore, he had thought it advisable to 
restrict the Bill to the Presidency Towns. 
If it should be thought that its provisions 
or some similar provisions might advan- 
tageously have general operation, the 
Select Committee on the Penal Code 
would doubtless consider the point in 
connexion with the Chapter on Criminal 
breaches of contract of service, but in 
the mean time there seemed to be no 
sufficient reason why the remedy, which 
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had been 60 urgently called for by the 
manufacturers of Calcutta, should not 
be at once extended to the Presidency 
Towns. 

The Bill was read a first time. 
MUNICIPAL ASSESSMENT (SCINDE). 

Mr. LeGEYT moved the second 
reading of the Bill " for enabling im- 
provements to bo made in certain dis- 
tricts and towns in the Province of 
Scinde.” In doing so, he begged to 
call the attention of the Honorable 
Members to Section III of the Bill. This 
Section was not in the original draft sent 
up by the Bombay Government. The 
Bill, as originally prepared, was so inde- 
finitely worded that he could not ven- 
ture, after what had passed on a former 
occasion, in March 1855, to bring it be- 
fore the Council. In order, therefore, 
to establish the principle which this 
Section advocated, he had imported into 
the Bill some of the provisions of the 
Bombay Municipal Act and the Cal- 
cutta Suburbs Act. He had done so 
with the intention, if the Bill should be 
read a second time and referred to a Se- 
lect Committee, that the authorities at 
Bombay and in Scinde might be able to 
propose such modifications of this Sec- 
tion as might be locally necessary, bear- 
ing in mind what seemed to bo the estab- 
lished rule of the Council with regard 
to refusing to delegate powers of taxa- 
tion to any other authority. The rest 
of the Bill was almost entirely as drawn 
up by Mr. F rerc and approved of by the 
Bombay Government. 

Mr. RICKETTS said, lie must say 
he had sundry misgivings connected 
• with this Bill. lie must allow that we 
were bound to receive with the greatest 
respect every thing that came with the 
authority of Mr. Frere, whose character 
stood equally high for ability and 
circumspection. The Bill also had the 
high authority of the Bombay Govern- 
ment. But still be did not see the 
necessity of flooding the people with 
such taxation as that now proposed. 

We were told that the people of 
Scinde were altogether unlike any other 
people. He found it stated in paragraph 
2 of Mr. Frere ’s letter of 13 th May 
1858, that the people of Scinde “ are 
quite willing to pay any thing the Go- 
vernment might demand” (he wished 

YOL. IV. — TART IX, 


we had fifty millions of such subjects on 
this side of India). In another place 
(paragraph 6) ho observed that it was 
actually stated, with reference to the 
Land-tax and the Shop and Stall-tax, 
“ that the facility with which these taxes 
are collected in Scinde is remarkable.” 
It would therefore appear that the 
people of Scinde were unlike other 
people, for they delighted in being taxed. 
Supposing this to be the case, it might 
be very sweet, still we all knew that 
even sweets too long indulged in be- 
came very bitter. 

Section III of the Bill provided the 
Funds to be levied. It first proposed to 
increase the land-tax by five per cent. ; 
and on this matter he should have a 
word to say presently. Then came a 
tax on houses not exceeding fiveper cent, 
on the annual rental — then, a tax on 
Imports and Exports, and besides them, 
such additional town-duties as might bo 
considered advisable. This tax en Im- 
ports and Exports applied to cows, 
calves, buffaloes, goats, kids, and other 
animals ; but he could not understand 
from the Bill in what case they were to 
be taxed, whether on entry into the town 
or district, or otherwise. As the Bill 
stood, if these animals were carried to 
one town, they would pay the tax ; and 
so also if to another. Then the Bill would 
not only tax people’s houses, but their 
houses before they became houses — their 
timber, chunam, and other materials for 
building houses. Then, as to rental, the 
houses to be taxed were not all the largo 
houses in towns, but every liamlet ; and 
there could be no rental because every 
man owned the house in which he lived. 
If a house-tax be imposed, he would re- 
commend the Council to refer to the 
mode in which the tax was imposed at 
Akyab. There the tax was assessed, not 
on the rental, but on each square foot 
occupied by the house; and he found 
that this plan had worked exceedingly 
well in Akyab. 

We were told that the people of Scinde 
were so very willing to be taxed. But 
he thought he found from the corres- 
pondence that they had shown some 
symptoms of impatience undertaxation/ 
The inhabitants of the principal towns 
and hamlets forming the Mchur division 
of thcShikarporeCollectorate presented a 
petition for the introduction of Act XX VI 
of 1850. They no sooner had it than 
2 m ' _ 
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they were very discontented with it, 
and applied to the authorities for the 
suspension of the Act almost as soon as 
it was carried into effect. Farther on, 
he found it represented in the corres- 
pondence that, 

“ instead of preparing the statistics and other 
information required by Government, the 
headmen were reported by the Deputy Magis- 
trate to be raising all possible obstacles in the 
way of the Officials and to be urgent in their 
request that the provisions of the Act may not 
be carried out.** 

Those objections, it was said, were on • 
ly against the provisions of Act XXVI 
of 1850 ; but this Bill did not so much 
differ from that Act that wo could sup- 
pose that those who were so discon- 
tented with it would bo very well satis- 
fied with the Bill. 

Again, we were told "that there is 
still a strong inclination on the part of 
the inhabitants of theMehurDeputy Col- 
lectorate for the more extended system 
of local taxation and Municipal manage- 
ment formerly proposed and that the 
purport of the petition presented in 1856 
was to show that the people were only 
discontented with that Act, but were 
quite willing that such a provision as 
this should be introduced. It rather 
appeared to him that the people of the 
towns wished to get rid of the taxes 
imposed on them and throw them on 
the country people, and not that they 
were ready and willing that taxation 
of this nature should be imposed on 
them. 

But suppose the Bill were allowed to 
go to a second reading, he would point 
out that the additional cess of five per 
cent, of the Land tax was in fact an 
increase of Land Revenue to the extent 
of five per cent. As things stood in 
Scinde, the limit was only what the 
people could pay. If additional Reve- 
nue were required, it should be demanded 
not for Municipal purposes but for Go- 
vernment. If it were given up, let it be 
given up as a "donation from Govern- 
ment/ * but let it be called by its right 
name. 1 

It was stated that this donation 
would amount to six thousand two hun- 
dred and fifty Rupees per mensem. He 
found on calculation that that* was in 
fact seventy-five thousand Rupees per 
annum, which was five per cent, on the 
fifteen lacs paid by Scinde. 

_ Mfr. BicJcette 


He would suggest to his Honorable 
friend on his left (Mr. LeGeyt) that it 
might be advisable, instead of taxing all 
these separate articles and animals, to 
try and see if the Government would 
not give up a portion of the Land Reve- 
nue for Municipal purposes. It wa 3 
stated that, in Scinde, the people were 
naturally so dirty in their habits, and 
their dwelling-houses so wretchedly con- 
structed, that miasma and disease were 
generated with unusual rapidity, and 
that a widely spreading river-inundation 
gave rise to so many local forms of 
sickness and discomfort that the advan- 
tages of Municipal arrangement would be 
greater in Scinde than in any part of the 
world. 

Now with such reasons as these, he 
thought it possible that Government 
might consent to give up five per cent, 
for Municipal purposes or, if not, to give 
two Rupees for every one that the peo- 
ple would contribute. If so, let us follow 
the example of the Punjab where heavy 
town duties were levied in every town 
without objection on the part of any 
class. These duties, with the addition 
from the Land Revenue, would yield a 
sum of not less than two hundred and 
twelve thousand Rupees for Municipal 
purposes, and this plan would be far pre- 
ferable to imposing so many new taxes. 

He would not say he would vote 
against his Honorable friend if he should 
attempt to carry the Bill to a second 
reading and to appoint a Select Commit- 
tee. But he (Mr. Ricketts) thought it 
might be advisable to make enquiry 
whether the authorities at Bombay and 
Scinde were disposed to attend to the 
suggestions w T hieh he had made. 

Mr. PEACOCK said, he must go far- 
ther than the Honorable Member opposite 
(Mr. Ricketts) in saying that lie had 
misgivings with regard to this Bill. He 
had strong and grave objections to it, 
and he could not therefore vote in favor 
of the second reading. 

His chief objection was to Section VI. 
Section I authorized the Chief Commis- 
sioner in Scinde to declare any district 
or town within the Province to be sub- 
ject to the Act, and Section II provided 
that, when any town or district was 
declared so subject, 

“ the Chief Commissioner shall appoint a local 
Board, which shall be superintended by, and 
shall assist the Magistrate or any Officer sub- 
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ordinate to the Magistrate and especially ap- 
pointed by him as Superintendent of the Board, 
m the Municipal administration of the district 
or town subject to the control hereinafter pro- 
vided.” 

It was not stated of what kind of 
persons the Board was to consist : but 
having got that body, Section VI gave 
them certain powers. It provided that 

“ the Superintendent of the Municipal Board, 
acting with the consent of the Board, shall, 
under the general control of the Chief Com- 
missioner, have the same powers for carrying 
out the provisions of this Act as are granted 
under Act XXVI of 1850 to the Commis- 
sioners appointed by that Act.” 

Now it appeared that the chief altera- 
tion of the law which this Bill proposed 
to muko was to take away the necessity, 
which existed under Act XXVI of 1850, 
of showing that the Inhabitants were 
desirous of its introduction ; and to limit 
the rates to the four kinds mentioned. 
It was expressly enacted by Section VI 
that the Superintendent might make any 
rules which the Commissioners were 
authorized to make under the Act of 
1850. Now what were those rules ? 
It appeared to him that they amounted 
in substance and in fact to laws, and 
this power we ought not to depute to a 
Magistrate or his Assistant even though 
he had the sanction of the Commissioner. 
To do so would be in effect to substitute 
the Magistrate or Assistant Magistrate 
for the Legislative Council, and the 
Commissioner for the Governor General 
who alone had the power to sanction 
laws. 

The Bill did not say that the tax was 
to be paid by every one, but it said — 

“ The Funds required for the purposes of 
this Act shall be raised by any or all of the 
following methods as may be approved by the 
Chief Commissioner ; and the Magisterial Oil! - 
cers in tlio district shall have the charge of 
collecting and disposing of these Funds with 
the advice and assistance of tho Board.” 

It did not say upon whom the rates 
were to be imposed. That would be 
provided for by the rules. The rules 
to be prepared by the Commissioners 
under Act XXVI of 1850 were required 
to provide, among other things, 

“the definition of the persons or property 
within the Town or Suburb to be taxed for 
raising the monies necessary for tho purpose 
of this Act, whether by house assessment or 


town duties, or otherwises tho amount or 
rate of the taxos to be imposed ; tho manner 
of raising and collecting them, and ensuring 
the safety and due application of them when 
collected.” 

They were to lay down which of the 
landholders and which of the household- 
ers and which of the other inhabitants 
were to be taxed. 

Then, although the amount of the rate 
whs to be limited to five per cent., the 
rules as to the manner of recovery wero 
to bo left to the Magistrate. It would 
be in his power to say whether there 
should be an appeal against his decision 
or not. When the Legislative Coun- 
cil lately legislated for Municipal pur- 
poses, they laid down rules. They first 
passed an Act (XXV of 1856) by 
which general rules were fixed. Having 
I passed that Act, they then passed the 
particular Act9 for each Town. It might 
be that Act XXV of 1856 (or some 
of the rules which it prescribed) were 
not applicable to Scinde. But tho 
authorities in Scinde might prepare such 
rules as they might deem fit, and submit 
them to the Legislative Council, who 
would pass them, if reasonable. 

Section IV of Act XXV of 185G 
defined how the annual value was to bo 
ascertained, and then it provided for 
appeals. But this Bill defined nothing. 
Here it was left to the Magistrate’s 
discretion whether ho would levy tho 
whole or any of the taxes. If he liked, 
lie might impose a land-tax, a house- 
tax, an import and export-tax on ani- 
mals and other articles, and a tax on 
carriages and horses. It appeared to him 
(Mr. Peacock) that he should not have 
these powers. 

Then again with regard to the collec- 
tion of the rates, there was a rule laid 
down, but he thought it a very objection- 
able one. Tho provisions of Act IT of 
1839, which were applied to the non- 
payment of fines imposed by way of 
punishment for offences, were made 
applicable to the non-payment of taxes. 
Accordingly, if a man could not pay a 
tax and no distress could he found, he 
might be imprisoned for two months if 
the amount did not exceed fifty Rupees, 
and for four months if it did not exceed 
one hundred Rupees, and for six months 
in any other case. Tho late Municipal 
Acts referred to by him provided for 
this. They gave uo power to imprison \ 
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they merely authorized distress and sale. 
The Bombay Municipal Act laid down 
no such power, then why should such a 
law be passed for Scinde F 

Then let us see what the taxes were. 
The Honorable Member opposite (Mr. 
llicketts) had made some very impor- 
tant observations on the first, the land- 
tax. 

Then there was u a tax on houses not 
exceeding five per cent, on the annual 
rental.” Act XXVI of 1850, which 
authorized a similar tax, could not be 
imposed without the consent of the inha- 
bitants. He recollected an instance in 
which that Act had been put in force 
with the consent of two-thirds of the 
inhabitants, and afterwards the feeling 
against it was so strong that the Govern- 
ment withdrew it. At Vellore a very zea- 
lous Magistrate got more than two-thirds 
of the inhabitants to consent to the in- 
troduction of the Act. On theintroduction 
of the Act, every man shut up his shop, 
and the feeling was so strong against it 
that the Government thought it right 
to withdraw it. The Court of Directors 
had made some very strong remarks on 
the subject of Act XXVI of 1850, even 
when introduced with the consent of 
the inhabitants. But it was proposed 
that this Act might be introduced with- 
out any consent of the inhabitants. 
The Court of Directors, speaking of Act 
XXVI of 1850, said— 

<c We are most anxious that the Act should 
not be put in force in miy place whore the 
bulk of the population lias not, after full ac- 
quaintance with its object, declared unequivo- 
cally in its favor.” 

Again they said — 

41 It should be considered whether the mea- 
sure should be persevered in if after experi- 
ence the feeling against it be found to con- 
tinue unabated.” 

If such were the directions which the j 
Government had received with regard to 
the introduction of Act XXVI of 1850, 
were we to authorize the introduction 
of a more stringent Bill in Scinde 
against the wish of the Inhabitants Fit 
was said in the annexures that the peo- 
ple were against the introduction of the 
Act of 1850. They were not better off 
under this than under the other law. 
Under this Bill there was to be, besides 
A land-tax and a house- tax, a tax on im- 
ports and exports, with the addition of 

Mr. Peacock 


such other town duties ns might be con- 
sidered advisable ; what they were we 
did not know. That was to be left to 
the Magistrate or his Assistant with the 
consent of the Board under the general 
control of the Commissioner. The Hono- 
rable Member opposite (Mr. llicketts) 
had asked where the tax on imports and 
exports was to be paid. It was difficult 
to say. According to the Bill the tax pro- 
posed was not merely a town duty, but 
a transit duty. Transit duties had been 
generally abolished. Whether intended 
or not, the proposed tax was nothing less 
than a transit duty, for it was to be 
charged on articles imported into or ex- 
ported from the town or district. The 
Bill did not even say that it was to be 
levied on the inhabitants only or upon 
articles intended lor consumption within 
the town or district. The Honorable 
Member for Bombay had had the Bom- 
bay Municipal Act before him, which 
provided that 

44 duties at the rates specified in the Schedulo 
annexed to the Act, shall bo levied in respect 
of the several things therein mentioned when 
imported from any place into the Town of 
Uombay and intended for consumption or use 
therein." 

It was only in respect of those articles 
which were imported into the town for 
consumption therein that the inhabi- 
tants of Bombay were to pay that tax : 
there was no export duty. But by this 
Bill there might be not only import 
duties but duties upon exports. If a 
man living in a district had a cow and 
sent it to a market out of the district 
for sale, he would have to pay export 
duty ; or if he sent it out to graze, as 
was suggested by the Honorable Member 
on his right (Sir Arthur Buller),fio would 
be compelled to pay a tax. He might 
have to sell it in a district which had 
not been made subject to this duty. In 
such case he could not compete with 
persons who vveie not subject to similar 
duties. It was not a fair or just tax, 
and yet it was left to the Magistrate 
or his Assistant with the consent of the 
Board to impose it if he pleased. 

He (Mr. Peacock) apprehended that 
town duties on articles might, in some 
cases, be a legitimate tax in this country, 
but export duty had never been propos- 
ed even for Bombay where the inhabi- 
tants were much richer than the peoplo 
in Scinde. At Bombay only articles 
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imported for consumption were subject- 
ed to import duty, but the unfortunate 
people in Seinde were to be subjected to 
pay duty on all things which might be 
imported, and export duty also. He did 
not know if this was intended, but he 
spoke of the Bill as it stood. The Bill 
also used the general words “ with the 
addition of such other town duties as may 
be considered advisable,” thus leaving it 
to the Magistrate to impose any other 
duties. Now, if a tax were to be imposed, 
he (Mr. Peacock) thought that the Le- 
gislative Council was the authority to 
determine whether it was a proper tax. 
There might be peculiarities in Seinde 
which djd not exist elsewhere. If so, 
let those who were entrusted with the 
administration of Seinde prepare rules 
adapted to such peculiarities and sub- 
mit them to the Council. They must 
do this at some time before the law 
could come into operation. But why 
postpone to a future day what must be 
done at some time or another ? Let 
the authorities in Seinde propose what 
taxes they pleased and make what rules 
they pleased, but let them be sent to 
the Legislative Council for approval be- 
fore they become obligatory. If there 
were any special reasons applicable to 
Seinde, let them he pointed out. This, 
he thought, was the duty of those who 
had the administration of a Province. 
They were not vested with any legisla- 
tive power and the Council were not 
justified in deputing such powers to 
them. He would read an Extract from 
an excellent Despatch from the Honor- 
able Court of Directors on this subject. 
He had cited it once before when a 
somewhat similar measure was proposed 
by the Government of Bengal. The 
Bill on that occasion was thrown out, 
only one vote having been given in sup- 
port of it. The Despatch to which he 
referred was sent out soon after the 
passing of the Charter Act of 1833, 
almost immediately after the powers of 
legislation under which this Council 
acted were conferred, and it was addres- 
sed to the Government of India. Re- 
ferring to the Governor General in 
Council, they 6aid : — 

“Heretofore you have been invested with 
extensive powers of superintendence over the 
legislation of the subordinate Presidencies. 
But as these Presidencies have had the right 
of legislating for themselves, your superin- 


tendence has been exercised only on rare and 
particular occasions. Now, their legislative 
functions, with a reserve for certain excepted 
cases, aro to be subordinate to those of the 
Supreme Government. The whole responsi- 
bility rests upon you ; and every law which 
has an especial reference to the local interests 
of any of those Presidencies, and every general 
law in respect of its particular bearing and 
operation on such local interests, ought to be 
pre- considered by you with as deep and as 
anxious attention as if it aifectcd only the wcl- 
faro of the Presidency in which yon reside. 
You may indeed, os we have already observed, 
receive from the subordinate Presidencies sug- 
gestions or drafts of law9, and these it may fre- 
quently bo expedient to invite. 

** Hut in no instance will this exempt you 
from the obligation of so considering every pro- 
vision of the law as to make it reully your own, 
the offspring of your own minds, after obtaining 
an adequate knowledge of the case. We say 
this, knowing as we do how easily the power of 
delegating a duty degenerates into the habit 
of neglecting it ; and dreading lest-, at some 
future period, under the form of offering pro- 
jects of law, the subordinate Presidencies 
should bo left to legislate for themselves with 
as little aid from the wisdom of the Supromo 
Government as when the power of legislating 
was ostensibly in their own hands. 

“ There are two sets of occasions, on one of 
which the suggestions of the subordinate Pre- 
sidencies are more, on tlio oilier, less neces- 
sary. 

“ When provision is to bo made for local 
peculiarities, the information of local observers 
is of peculiar importance, and when the law 
wholly or mainly relates to such peculiarities, 
the first draft of it will be most advantageous- 
ly prepared by those who are best acquainted 
with them. 

“ The greater number of laws, however, are 
not of this description. They relate to gene- 
ral matters in which local peculiarities have 
subordinate concern, and in which, therefore, 
such peculiarities neod not otherwise be consult- 
ed than by prescribing some modification of 
the general provisions of the law in applying 
them to particular cases.** 

It appeared to him that we were now 
asked to give the Magistrate the power 
of making rules which were in effect 
laws. It was in fact giving the local 
authorities power to make a law. As 
he had said before, the Magistrate 
must make the rules at some time or 
another. There could be no more dif- 
ficulty in making them now than at any 
future period, and in his opinion they 
ought to be made and submitted to tho 
Legislative Council who were the proper 
authority to see if they should be passed 
into a law. 

Again, the disposal of the rates was to 
be left entiiely to the Superintendent 
and the Board. The approval of the Chief 
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Commissioner was requisite, but still it 
was left to the local authorities. There 
was considerable discussion in the Coun- 
cil on a former occasion, and had it not 
been for that disoussion, a very large sum 
would have been applied for lighting Cal- 
cutta with gas ; and cleansing and drain- 
ing would probably have been neglected 
for want of funds. According to this Bill, 
the whole might be applied to any pur- 
pose. Cleansing might be more im- 
portant than lighting in some districts, 
wells and tanks in others, embankments 
in others, and market-places in others. 
No distinction was made between houses 
and lands. In England, by the Health 
of Towns Act a very great distinction 
was made in this matter. By this 
Bill, land in a district might be taxed 
five per cent, for lighting a town in 
the same district, and houses might 
bo taxed for works of irrigation from 
which they might not receive any be- 
nefit. All property in the same dis- 
trict might be taxed, and the taxes 
applied indiscriminately, according to the 
discretion of the Magistrate and the 
Board, to any of the purposes mentioned 
in the Act. One of the purposes was 
education. If the inhabitants were to 
be taxed for education against their 
will, they might wish to have their 
own religion taught in their Schools. 
They might say let us have our own 
Schools and let our religion be taught 
there. Would the Government super- 
intend a School of that sort ? This was 
a very important matter. If there was 
any peculiar reason for taxing the peo- 
ple of Scinde for education, let the rea- 
sons be assigned. In Bengal the inha- 
bitants were not taxed for education, 
but the Government gave up a certain 
portion of the general Revenues for the 
purpose of education, and they laid down 
rules for its application. The people in 
Scindecontributed to thegeneral Revenues 
of the country, and there appeared to be no 
sufficient reason for taxing the people in 
Scinde separately for the purposes of 
education when the inhabitants of Cal- 
cutta and other places were not obliged 
to do so. If it was right, let such a 
tax be imposed generally throughout the 
whole country. But it was a grave and 
serious question /or consideration, whe- 
ther a Municipality should be compelled 
to pay rates for the purposes of educa- 
tion* The Bill was silent as to the 
Mr, JPeaujbk 


persons to be educated. Were they to 
be the children of the inhabitants of the 
district ? All this was to be left to the 
Magistrate and the Board. 

Then there was some thing bordering 
on a Poor Law — “the erection and main- 
tenance of Asylums for the support of 
those who are mentally or physically 
incapacitated from supporting them- 
selves.” Who were to be introduced into 
these Asylums — any wandering lunatic 
found in the district P Sucli persons 
should be supported at the expense of 
the State and not by the district. The 
people in Scinde were no more bound to 
provide for such persons than the peo- 
ple of Calcutta. According to the Eng- 
lish Poor Laws (God forbid that they 
should be applied here), the parish had 
to pay for its own parishioners. 

In conclusion, he observed that, 
whatever rules were prepared should be 
submitted to the Council, who, if they 
saw no objection, would pass them as 
part of the law. But lie could not con- 
sent to depute to others the power of 
making these rules. 

For these reasons he should vote 
against the second reading. 

Mu. CURRIE said, the Bill was 
open to some but not, he thought, to 
all the objections taken by the Honor- 
able and learned Member opposite (Mr. 
Peacock). There was also much force 
in the remark made by the Honorable 
Member on his right (Mr. Ricketts) as 
to the percentage on the Government 
Revenue. But these were matters which 
a Select Committee might deal with. His 
own objection to the Bill arose from what 
had been stated by the Honorable Mover, 
that the taxation was imaginary and not 
that which had been recommended by 
the Chief Commissioner in Scinde ; that 
it was merely something which the 
Honorable Member had thought it neces- 
sary to specify to avoid submitting an 
indefinite proposition for taxation. 

He therefore thought it hardly advis- 
able to entertain the Bill iu its present 
shape; and he would suggest that it bo 
withdrawn, and that another Bill be in- 
troduced in its stead, containing the real 
items of taxation which might be con- 
sidered proper to be imposed, and stat- 
ing definitely what powers were intend- 
ed to be conferred on the Board in 
lieu of those so indefinitely mentioned 
in Section VI of the present Bill. 



525 Municipal Assessment [September 11, 1853.] ( Scinie ) Bilk 526 


For these reasons he should feel some 
difficulty in voting for the second read- 
ing ; he should be better pleased if the 
bill were withdrawn. 

Mb. LeGEYT said, he was prepared 
for this Bill encountering some objec- 
tion and opposition; and, as he had 
stated on the first reading, he had 
doubts himself as to the propriety of 
introducing it in the form in which it 
was sent from Bombay. He had there- 
fore felt forced to introduce the details 
of taxation in Section 111 in order to 
obviate the manifest objection to the 
Draft Act on account of the indefinite 
powers of taxation which it conferred. 
They were not, as had been said, wholly 
imaginary, because the draft contained 
provision for raising the following 
funds : — 

1st. The application of an addition- 
al cess not exceeding 5 per cent, of the 
land-tax, to be levied in the same man- 
ner as the land-tax. 

2nd. A tax on shops or stalls. 

3rd. A tax on houses. 

4th. A tax on Imports and Exports 
or such other town duties as might be 
considered advisable. 

5th. Tolls or taxes on carriages or 
beasts of burden. 

6th. Such items of public Revenue 
as might be granted to the Municipality 
by Government for the purposes of this 
Act. 

lie would not go through the objec- 
tions in detail, because it would be neces- 
sary for that purpose to make a re- 
ference to IScinde. But he should be 
glad to say a few words with regard to 
what (ell from his Honorable friend on 
the right (Mr. Ricketts) regarding the 
land-tax. 

If we were to wait until the Govern- 
ment came forward and said, “ Here is 
live per cent, of the land-tax ; take it and 
spend it on Municipal improvement,” 
the time devoted to this subject would 
be wasted, and wo might just as well be 
totally without Municipal improvement. 
The Government of this country for the 
last thirty or forty years had done nothing 
at all towards Municipal improvement to 
warrant the expectation that such would 
be the result, if application were now 
made to them for such an addition as 
was referred to. The records of Govern- 
ment teemed with most positive and 
absolute refusals to expend for Munici- 


pal purposes the general Revenue* of the 
country. They had declared over and 
over again that what was spent on local 
purposes must be raised by local taxa- 
tion. We were at one time better off in 
the Bombay Presidency in the shape of 
Municipal taxes. We had the Moor- 
tuffa and Vera cesses which were no 
doubt intended to provide for Munici- 
pal purposes, but which, before our Go- 
vernment had taken possession of the 
Peshwa’s territories, had fallen into the 
general Revenue. These had been abo- 
lished in 1844, and ever since then at- 
tempts had been made in the Presidency 
of Bombay to establish Municipalities. 
Act XXVI of 1850 had been put in 
force in many towns, but did not make 
satisfactory progress. It had bad a 
fair trial in JScinde, and Mr. Frere had 
declared his opinion to that effect and 
had called it “a gigantic imposture.” 

Some blame seemed to have been 
thrown upon Mr. Frere, which she did 
not deserve. It would appear as if he 
had stated that the people in Scindo 
delighted in taxation, and yet they were 
averse from it. Now this was not a 
fair way of interpreting Mr. F re re’s 
statement. What Mr. Frere meant to say 
was, as he (Mr. LeGeyt) understood it, 
that the town people objected to be taxed 
when the country people were untaxed. 
They said, — “ If you tax us, tax thorn 
too.” They would not come forward and 
say, “ Tax us in this particular or that 
particular way,” but were willing to try 
what might be suggested to them ; and 
in this respect they were by no means 
singular. In the Districts in which ho 
had had local experience about Munici- 
pal taxes, they did not object to pay a 
tax; but their answer to him was, “Don’t 
ask us : let the Government say what 
is required, and we will try to comply.” 
If asked what tax they would pay, one 
section of the people would perhaps sug- 
gest something that would not full on 
them — another section would suggest 
another, and this was the sort of diffi- 
culty which had been experienced wher- 
ever Act XXVI of 1850 had been tried. 
Ho could understand how they had pro- 
ceeded in Scinde. The men of influence 
got the people not to object to the in- 
troduction of the law, and the silence of 
a vast number was interpreted into con- 
sent. No absolute objection had been 
made, but when touched by the tax, there 
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came mutterings of discontent which 
would equally happen in the ease of 
every new tax. Moreover they were apt 
to doubt whether the money raised 
would really be spent among them for 
local purposes : such had been the gene- 
ral feeling among the people, and he be- 
lieved that all the authorities in the 
Bombay Presidency had come to the 
conclusion that, unless the Government 
was empowered to declare that local 
taxation should be levied whenever the 
local authorities had made out a case 
for the necessity of local improvements, 
any progress in that direction was out 
of the question. As far as he had un- 
derstood, and he hoped he was right, the 
principle of local taxation was not disput- 
ed by the Council. That being so, lie 
would gladly act on the suggestion of 
his Honorable friend on his left (Mr. 
Currie) and withdraw the Bill as it now 
stood, and introduce another Bill with 
the same principles of local taxation. 
With this understanding, he would ask 
leave to withdraw this Bill. 

The Bill was accordingly withdrawn. 

GUARDIANSHIP OF MINORS 
(REN GAL). 

Mr. CURRIE moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “for making better provision 
for the care of the persons and property 
of Minors in the Presidency of Fort 
William in Bengal and that the Com- 
mittee be instructed to consider the Bill 
in the amended form in which the Se- 
lect Committee had recommended it to 
he passed. 

Agreed to. 

Sections I to III were severally pass- 
ed as they stood. 

Section IY provided as follows : — 

“ Any near relative or creditor of a Minor 
in respect of whose property such certificate 
has not been granted or, if the property con- 
sist in whole or in part of land or any interest 
in landy the Collector of the district may apply 
to the Civil Court to appoint a fit person to 
take charge of the property and person of such 
Minor. 1 ' 

Mr. CURRIE proposed to omit the 
word. “ near” before relative, and to sub- 
stitute the word “ friend” for the word 
“creditor” in the beginning of the 
Section. 

Agreed to. 

/ Mr, LeQeyt 


Mr. PEACOCK proposed to insert 
the words “ not paying Revenue to Go- 
vernment” after the words “ interest in 
land.” Section II said that the Civil 
Court should not have power over 
estates paying Revenue to Government, 
and taken under the protection of the 
Court of Wards. Was the Collector to 
interfere in cases where the land paid 
Revenue to Government hut was not in 
fact under the charge of the Court of 
Wards ? 

Mr. CURRIE said, that was intend- 
ed. Section II excepted only the estates 
of proprietors, “ who have been or shall be 
taken under the protection of the Court 
of Wards.” If the Court of Wards could 
not or did not interfere, the Civil Court 
would have jurisdiction ; and if it were 
desirable that the Minor’s property 
should be provided for, application might 
be made to the Civil Court. It was 
optional with the Court of Wards to 
interfere or not, as it thought proper. 

Mr. PEACOCK asked, would that 
Court have the power to take charge, 
after other provision had been made ? 

TiieCH A I RMAN said, he apprehend- 
ed that the intention was as the Honor- 
able Member for Bengal had stated. 
The Collector w t as only to apply to the 
Court in those eases in which there was 
land and that land paying Revenue to 
Government. It was left general, no 
doubt, but what had the Collector to do 
with the matter except in respect of 
land paying Government Revenue ? 
There would be no conflict of authority, 
because the Court of Wards was in fact 
the Commissioner who acted invariably 
through the Collector. 

Mr. CURRIE said, it was but n 
very small portion of the land paying 
Revenue to Government in the possession 
of Minors that could come under the 
jurisdiction of the Court of Wards. The 
Court of Wards had jurisdiction only 
where the Minor was the sole proprietor, 
or where all the proprietors were Minors. 
If one or more of the sharers were Mi- 
nors, and there were other qualified 
sharers, the property could not be taken 
charge of by the Court of Wards. This 
Section was intended to provide for all 
cases, whether the land were land paying 
Revenue immediately to Government or 
not. It was not imperative on the Col- 
lector to apply, but he might apply if 
he thought it proper to do so from his 
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knowledge of the circumstances of the 
proprietors. It appeared to him (Mr. 
Currie) that the Section was right as it 
stood. 

Mb. PEACOCK would not press his 
motion. 

The Section, as before amended, was 
then agreed to. 

Mb. CURRIE moved the introduc- 
tion of the following new Section after 
Section IV : — 

“ If tlie property be situate in more than 
one district, any such application as aforesaid 
shall be made to the Civil Court of the district 
in which tho Minor has his residence.” 

Agreed to. 

Section V provided for the Court, on 
application, making a summary enquiry 
and granting Certificate to the executor 
of the deceased or the near relative of 
the Minor. 

After the insertion, on Mr. Currie’s 
motion, of words similar to those in tho 
Curator’s Act, providing for notice of 
application, and fixing a day for the 
hearing — 

Mb. PEACOCK said, it appeared to 
him that this Section gave too great 
power to executors. He thought there 
was a wide difference between the 
appointment of an executor and of a 
Guardian for a child. Now, the execu- 
tor may be a very proper person, or ho 
may bo a very improper person to act 
as Guardian. But, according to this 
Section, the executor must be appointed 
Guardian whether he was or not a fit 
person for that office. If the child had 
a large independent estate over which 
the father had no control, and the father 
appointed an executor for his own 
estate, it was not proper that he should 
have the guardianship. This would 
give the executor a preference over a 
relative or friend. If there were an 
executor, then, whether it was right or 
not that heshould have the guardianship, 
the Court would appoint him guardian ; 
but if a relative or friend, then the 
Court was required to enquire whether 
or not he was a fit person. The exe- 
cutor might be a very unfit person for 
the office. He might be a very proper 
person to manage the estate, but lie 
might be a very improper person to 
take charge of the child. The child 
might have an estate wholly uncon- 
nected with the father’s ; or the father 
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might not have wished the executor to 
be entrusted with his child’s education. 
Let the executor be appointed guardian 
if there was no objection, or if nominated 
guardian by the father. He (Mr. 
Peacock) thought that the Section 
must be altered or perhaps omitted 
altogether. 

Mb. CURRIE said, the fact was that 
in this country wills were very rare. 
He admitted, however, that the Section 
was open to the objection which had 
been taken to it. 

Mb. PEACOCK said, suppose the 
father was converted to Christianity, 
but the child was not converted, would 
he be put under the guardianship of the 
father’s executor ? 

The CHAIRMAN did not agree 
that wills were so un frequent an occur- 
rence. In and about Calcutta, he 
thought, they were on the increase. 
Often the factum of the will was open 
to suspicion ; but even if there was no 
doubt thrown upon the factum, as far 
as bis experience of Hindoo executors 
went, it was desirable that there should 
be some person to see that they did 
their duty. The guardian would be 
this person. Therefore he could not 
assent to the general proposition that, 
because a man was executor, he should 
also be the guardian of the child. Even 
with reference to the property, he thought 
it would be better to leave the discre- 
tion of the appointment of a guardian 
with the Court, controlling it only in 
cases, where the father by will ap- 
pointed certain persons eo nomine to be 
guardians. 

The further consideration of this 
Section was postponed, on the motion 
of Mr. Currie. 

Section VI provided that, if a Mi- 
nor’s estate consisted in whole or in 
part of land, the Court might call 
upon the Collector for a report on 
the character and qualification of a 
relative desirous or willing to be en- 
trusted with the charge of the Minor’s 
property and person. 

Mb. PEACOCK said, he did not 
know that the Collector would have 
a better opportunity of judging of 
the character and qualification of the 
relative, because the Minor’s estate con- 
sisted in whole or in part of land. He 
did not see bow the Collector would know 
inure of the relative becauso the father 
2 * 
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had land. It seemed to him a non- 
sequitur. lie proposed to allow the 
Court in any case to call for a report 
from the Collector. 

Mb. CURRIE said, he did not think 
it a non-sequitur. The Section had 
reference specially to the proprietary vil- 
lages of the North-Western Provinces. 
In Bengal, the Collector knew little more 
of the Zemindars than the Judge. In the 
North-WesternProvinces, every proprie- 
tor was well known to the Collector or 
to his local officer the Tehsildar, and the 
case was very different. 

Mb. HARINGTON said, the Act 
did not make it obligatory, but only 
permissive, where the Court saw it ne- 
cessary or thought it desirable, to call 
for a report from the Collector, who had 
opportunities of knowing the character 
and qualification of the proprietors. 

MB.PEACOCKsaid,he did not object 
to the Court haying power to refer to 
the Collector, but he only objected to the 
power being confined to a particular 
case. He would leave it to the Court’s 
discretion to exercise this power in all 
cases. By this Section, the Judge could 
not ask the Collector's opinion unless 
where the testator left land. He moved 
to omit the words “ when the estate of 
the Minor consists in whole or in part 
of land or any interest in land.” 

Mb. CURRIE objected to the pro- 
posed amendment, because then the {Sec- 
tion would involve a palpable non-sequi- 
tmr. The reason why the Collector 
might be called upon was that, where 
there was land, the Collector would 
have some knowledge of the parties. If 
the Minor was a proprietor of land, his 
relatives, it might be presumed, would 
be proprietors likewise. 

Mb. HARINGTON said that the 
Collector had an interest generally in 
all lands in his District. 

Thb CHAIRMAN said, it seemed to 
him that, if the amendment was carried, 
it would leave the power to the Court 
in every case where it was now given, 
and it would give it power in other 
oases. No doubt the Collector in the 
North-Western Provinces might often be 
a very proper person to guide the discre- 
tion of the Courts as to the character and ; 
qualifications of a relative. But he agreed 
with the Honorable and learned Mem- 
ber (Mr. Peacock) that he would not 
naeeaaarily be able to do this because the < 

_ Mr. Peacock 
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deceased person, or the Minor as his 
heir, was possessed of land. It might 
be that, if the estate of ilte proposed 
Guardian consisted of land, the Collec- 
tor would be able to report on his qua- 
lifications to the Judge. For these rea- 
sons, he would support the amendment. 

The question having been put, the 
Council divided 

Ayes, 5. 2?oes t 4. 

Mr. Forbes. Mr. Harington. 

Sir Arthur Buller. Mr. Currie. 

Mr. Peacock. Mr. LeGeyt. 

Sir James Outrun. Mr. Ricketts. 

The Chairman. 

So the Motion was carried. 

Mb. CURRIE moved that the words 
" or Magistrate” be added after Col- 
lector. The mention of land having 
been struck out, there was no longer any 
special reason for a reference to the 
Collector. 

The Motion was agreed to and the 
Section passed. 

The consideration of Section VII wa9 
postponed on the Motion of Mr. Currie. 

Section VIII was passed after verbal 
amendments. 

Section IX was passed as it stood. 

Mr. CURRIE moved that the words 
“ and of the duties to be performed by 
the Manager and the Guardian respec- 
tively, so far as the same may be appli- 
cable,” be inserted after the word 
“appointments” in the 10th line of 
Section X. 

The motion was agreed to and the 
Section passed. 

Mb. CURRIE moved the introduc- 
tion of the following new Section after 
Section X namely : — 

“ In all enquiries held by the Civil Court 
under this Act, the Court may make such 
order as to the payment of costs by the per- 
son on whose application the enquiry was 
made, or out of the estate of the Minor or 
otherwise, as it may think proper." 

Agreed to. 

Section XI was passed after verbal 
amendments. 

Section XII was passed as it stood. 

Section XIII was passed after verbal 
amendments. 

Sections XIV to XIX were passed as 
shey stood. 

Section XX provided aa follows : — 
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44 The Public Curator and every other Ad- 
ministrator to whom a Certificate shall hare 
been granted under Section VIII, shall be 
entitled to receive such Commission on the 
sums received and disbursed by liim t or such 
other allowance, to be paid out of the Minor's 
Estate, as the Civil Court shall think fit." 

Mr. PEACOCK said, he thought 
there should be a limit to the amount 
of Commission. The Administrator 
General’s Act and the Curator’s Act 
allowed five per cent. Perhaps the words 
“not exceeding five per centum” had 
better be inserted after the word “ Com- 
mission.” 

Mr. CURRIE said, that a limit could 
not conveniently be fixed, because in 
some cases, where a person was appoint- 
ed to fake charge of a single estate, five 
per cenc. might not be sufficient. The 
Section had no application, if the rela- 
tive of a Minor had the administration, 
but only to the Public Curator or an 
Administrator to whom a certificate was 
granted under Section VIII. 

The CHAIRMAN said, the princi- 
ple of commission had been abolished in 
the case of Executors or Administrator 
properly so called. Why adopt it for 
the Mofussil? 

Mr. HARINGTON said that, in the 
Mofussil, if persons refused to under- 
take the office of administrator, there 
was not, as in the Presidency Town, 
any officer to discharge the duty. 

The Motion was carried, and the Sec- 
tion as amended was agreed to. 

Section XXI was passed as it stood. 

Mr. CURlllE moved the introduc- 
tion of the following new Section : — 

44 For the purposes of this Act, every person 
shall be held to be a Minor, who has not at- 
tained the age of eighteen years." 

In doing so, he said that eighteen 
years was the limit of minority fixed by 
the Court of Wards’ Regulation and 
might also be properly adopted in this 
Bill. 

The CHAIRMANsaid, ho entertain- 
ed some doubts as to whether it was 
advisable, as it were by a side-wind, to 
make a change in the law of the country. 
As it now stood, eighteen was by con- 
struction the time when Mohamedans 
attained majority. It wa9 left in the 
Hedaya very vague and dependent on the 
physical and meutal development of each 
person ; but, he believed, the Courts had 
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generally adopted eighteen as the age. 
In the ease of Hindoos, it was equally 
clear that sixteen was the age of major- 
ity, except in the case of a Minor en- 
titled to a Zemindary when the Court 
of Wards’ Regulation made eighteen the 
age when he should be emancipated and 
considered to have attained majority* 
But he apprehended that any contract 
executed not relating to the Zemindary 
would be valid : eighteen might be a 
better age than sixteen ; but, if altered, 
it would be better to do so by a law 
directed to that end than by a Section in 
a law relating to Guardians. The Sec- 
tion had not been published, and had 
therefore not elicited observations. He 
thought it would be better not to in- 
troduce this Section. 

Mir. CURRIE said that the proposed 
introduction of this Section was his 
main reason for circulating a notice of 
amendments. The Bill,' us origiually 
prepared, had no such provision. Tt was 
introduced at the recommendation of a 
Hindoo gentleman who thought it was 
desirable to fix the limit of Minority 
and who considered that the present 
Hindoo limit was too short. He had 
suggested that the limit fixed by the 
Court of Wards' Regulation should bo 
adopted. He (Mr. Currie) was quite 
sensible of the force of the objection 
stated by the learned Chief J ustice ; and 
he felt that, if the Section were 
introduced, it would be necessary to 
republish the Bill. The question was 
an important one, and he suggested 
that, as the Bill would again come 
under consideration next Saturday, the 
consideration of this Section be post- 
poned. 

The further consideration of this Sec- 
tion was postponed accordingly. 

Mr. CURRIE moved that the words 
“ it shall be lawful for the Civil Court to 
refer to any of the subordinate Courts of 
the District, any investigation or enquiry 
which the Civil Court is required or 
authorized to hold under this Act, and’* 
at the beginning of Section XXII be 
left out. 

The motion was agreed to and the 
Section passed. 

Section XXIII was passed after ver- 
bal amendments. 

The Preamble and Title were several- 
ly passed as they stood. 

The Council resumed a its sitting. 
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Mb. LeGEYT said that, on further 
consideration, he would not make the 
motion (which stood in the Orders of 
the Day) for the republication of the 
Bill “ for simplifying the Procedure of 
the Courts of Civil Judicature not esta- 
blished by Royal Charter.’* 

Mb. PEACOCK gave notice that he 
would, on Saturday the 1 8th Instant, 
move for a Committee of the whole Coun- 
cil on the above Bill. He thought that 
some limit should be fixed up to which 
the consideration of tho Bill in Commit- 
tee should proceed next Saturday. His I 
idea was that it should be divided into 
three parts, and he was about to propose 
as far as “ appearance of the parties.” 
But his Honorable friend on his right 
(Mr. Harington) suggested as far as 
“ Written Statements” which was only 
two pages further on. There were so 
many points to he considered in the 
Bill that he thought Honorable Mem- 
bers would prefer to have notice as to 
how far the consideration of the Bill 
would probably extend. 

After some conversation, it was agreed 
that the Committee of the whole Coun- 
cil should not proceed further than the 
bead u Written Statements” on Satur- 
day. 

EXCLUSIVE PRIVILEGES TO 
INVENTORS. 

Mb. PEACOCK also gave notice 
that he would, on Saturday next, move 
for a Committee of the whole Council on 
the Bill “ for granting exclusive privi- 
leges to inventors.” 

The Council adjourned at half-past one 
o’clock on the motion of Mr. Ricketts. 


Saturday, September 18, 1858. 
Present : 

The Hon’ble the Chief Justice, Vice-President, 
in the Chair ; 

Hon. Lieut.-Genl. Sir E. Currie, Esq., 

J. Outran), Hon. Sir A . W. Duller, 

Hon’ble H. Ricketts, H. B. Harington, Esq., 
Hon’ble B. Peacock, and 

P. W. LeGeyt, Ejq., | H. Forbes, Esq. 


The VICE-PRESIDENT read a 
message informing the Legislative Coun- 
cil that the Governor-General had assent- 
ed to the Bill “ to amend Act XII of 
1844 (for better securing the observ- 
ance of an exact discipline in the Indian 
Navy).” 

ARTICLES OF WAR (NATIVE ARMY). 

Mr. PEACOCK moved the second 
reading of the Bill “ to amend Act XIX 
of 1847 (Articles of War for the govern- 
ment of the Native Officers and Soldiers 
in the Military Service of the East India 
Company).” 

The motion was carried, and the Bill 
read a second time. 

GUARDIANSHIP OF MINORS 
(BENGAL). 

On the Order of the Day for the ad- 
journed Committee of the whole Council 
on the Bill “ for making better provision 
for the care of the persons and property 
of Minors in the Presidency of Fort 
William in Bengal” being read, the 
Council resolved itself into a Committee 
for the further consideration of the 
Bill. 

The postponed Section V provided as 
follows: — 

“ When application shall have been made 
to the Civil Court either by a person claiming 
a right to have charge of the property of a 
Minor, or by any relative or friend of a Minor, 
or by the Collector, the Court shall issue no- 
tice of the application, and fix a day for hear- 
ing the same. On the day so fixed, or as soon 
after as may be convenient, the Court shall 
enquire summarily into the circumstances, and 
if it shall appear that the deceased has left 
a will , and that the executor or executors 
named therein is or are willing to undertake the 
trust , or t when the deceased has not left a will 
or the executor or executors named in any will 
is or are unwilling to undertake the trust , if 
any near relative of the Minor shall desire or 
be willing to administer to the estate , and the 
Court shall be of opinion that such relative is 
a Jit person to be entrusted with the charge of 
the property and person of the Minor , the 
Court shall grant a certificate to such executor 
or executors or near relative as the case 
may be” 

Mr. CURRIE said, the objection 
taken to this Section, he believed, was 
that it appeared to make it imperative 
on the Court to make the executor 
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guardian of the minor when the deceas- 
ed left a will and the executor named 
therein was willing to undertake the 
trust. It was not so expressed, but cer- 
tainly the Section might be so under- 
stood. He had, therefore, prepared two 
amended Sections in which he had 
separated the case of an executor from 
the case of a relative who might be wil- 
ling and qualified to take charge of the 
estate. It was to be borne in mind 
that under Section III every person 
claiming a right to have charge of pro- 
perty in trust for a minor under a will 
or other deed, or by reason of nearness 
of kin or otherwise, might apply to the 
Civil Court for a certificate of adminis- 
tration, without which he would not be 
competent to institute or defend any 
suit connected with the estate of which 
he claimed the charge, or to give any 
legal discharge to the debtors of such 
estate. He would now propose that all 
the words in italics bo omitted from the 
Section, and the following substituted 
for them: — 

tl pass such order as it may deem proper. 

“ If it shall appear that the deceased has 
left a will, and that the executor named there- 
in is willing to undertake the trust, the Court 
shall grant a certificate to such executor. If 
no guardian is named in the will, or if the 
guardian named in the will is unwilling to 
act, the Court may appoint the executor, or 
any relative or friend of the minor to be 
guardian of the person of the minor. 

“ When the deceased has not left a will, or 
the executor named in any will is unwilling 
to undertake the trust, if any near relative of 
the minor shall desire or be willing to admin- 
ister to the estate, and the Court shall bo of 
opinion that such relative is a fit person to be 
entrusted with the charge of the same, the Court 
shall grant a certificate to such near relative, 
and may also appoint such near relative or 
any other relative or friend to be guardian of 
the person of the minor.’ * 

Mb. PEACOCK said, he thought 
it very desirable that this matter should 
be postponed until next Saturday. He 
was not sure that he clearly understood 
the bearing of the proposed amend- 
ments ; it would be desirable to print 
aud circulate them. 

Mb. CURRIE said, be had no ob- 
jection to postpone the amendments 
with a view to bringing them forward 
next Saturday. The matter having 
been discussed last Saturday, and the 
point to be provided for, as he thought, 
settled, he had not thought it necessary 


to print the amendments. He had shown 
them to the Honorable Member for the 
North-Westorn Provinces who had 
concurred in them. 

The consideration of this Section 
and of Section VII- was again post- 
poned. 

The new Section after Section XXI 
provided as follows : — 

“ For the purposes of this Aot, every person 
shall be held to be a minor who has not 
attained the age of eighteen years." 

Mb. CURRIE said, this Section also 
had been reserved for further considera- 
tion. He had given his best attention 
to this subject, and the conclusion at 
which he had arrived was that the Sec- 
tion should form part of the Bill, other- 
wise there would be two periods of mi- 
nority for different sorts of property. 

The law as it stood was as follows. 
By the Court of Wards Regulation (X 
of 1793) the term of minority for pro- 
prietors of estates paying Revenue to 
Government was fixed at fifteen years. 
But it was soon seen that this was too 
low a limit, and it was extended in the 
same year to eighteen years by Section 
II Regulation XXVI, Section III of 
which declared that the rule was to 
be considered to extend to proprietors 
of joint undivided estates. Therefore, 
with respect not only to landed pro- 
perty paying Revenue to Government 
which was under the Court of Wards, 
but also to all landed property directly 
paying Revenue to Government, the 
age of minority was extended to eighteen. 
Except in the case of sole proprietors 
of estates, the Court of Wards did not 
interfere. Regulation I. 1800 gave the 
Civil Courts jurisdiction in the case of 
minor proprietors in joint undivided 
estates. By the present Bill the Civil 
Courts would as heretofore have juris- 
diction in such cases, and also with 
respect to other property. It therefore 
embraced two descriptions of property, 
namely, land paying Revenue to Govern- 
ment for which the period of minority 
was eighteen years, and all other pro- 
perty, whether moveable or immoveable, 
for which the period would be the com- 
mon law term of sixteen years. 

In Bombay it did not appear that 
there were any distinct provisions re- 
garding minors. But in the Regula- 
tion relating to the limitation of suits 
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(Regulation V. 1827) it was provided 
in Section VII Clause 8 that in cases 
of minority ** no limitation shall bur 
the recovery of a claim sued for within 
six years of the minor attaining the age 
of eighteen years." Therefore it was 
to be inferred that in Bombay the re- 
cognized period of minority was eighteen 
years. 

In Madras, however, the case was 
different. In 1804 a Regulation (V) 
was passed establishing a Court of 
Wards, 'ihat Regulation, unlike the 
Bengal Regulation, was not limited to 
proprietors of whole estates paying 
Revenue to Government and subject to 
the Court of Wards. The Preamble 
of the Regulation was general and 
spoke of the injuries which might 
accrue to persons who were incapacitat- 
ed from taking charge of their property, 
without specifying any particular de- 
scription of property. And Section IV 
was to the following effect : — 

“Where minors may succeed to inheritable 
property, they shall not, in any case, be com- 
petent to take charge of or to administer their 
own affairs during the period of their minority ; 
and for the better understanding thereof, the 
duration of minority shall, without exception, 
continue until the completion of the eighteenth 
year of age. 

That Section, therefore, was as general 
in its terms as it could be; and that it 
was not applicable only to Court of 
Wards* property was evident from Sec- 
tions XX and XXI of the same Regu- 
lation. Section XX gave jurisdiction 
to the Civil Court in the case of minor 
proprietors in joint undivided estates. 
Section XXI contained rules for the 
conduct of guardians appointed either 
by the Court of Wards or the Civil 
Court, and Clause 5 of the Section pro- 
vided that “ the duration of the office 
of guardian shall not continue longer 
than the eighteenth year of the age of 
the wards being minors." Those Sec- 
tions (XX and XXI) were extended by 
Regulation X. 1831 to property of all 
descriptions, real and personal ; so that 
in Madras there could be no doubt that, 
with respect to all property, the pro- 
prietor was disqualified until lie attain- 
ed the age of eighteen. He (Mr. Currie) 
could see no reason why the same rule 
should not be adopted here. 

The learned Chairman was reported 
^ have said last Saturday 

Mr. Cufti 
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“ In the oase of Hindoos, it wm equally dear 
that sixteen was the age of majority, except 
in the case of a minor entitled to a Zeminda^ 
when the Court of Wards' Regulation made 
eighteen the age when he should be emanci- 
pated and considered to have attained majori- 
ty. But he apprehended that any contract 
executed not relating to the Zemindary would 
be valid." 

It seemed to him (Mr. Currie) that 
this could hardly be the case as to a 
proprietor under the Court of Wards, 
for the law expressly gave the mauager 
appointed by the Court of Wards the 
charge of all the property of a minor, 
real and personal, and authorized him to 
continue in charge until the minor at- 
tained the age of eighteen. Possibly it 
might apply with regard to sharers in 
joint undivided estates, and if so, when 
the minor sharer in a joint estate 
was possessed also of personal property, 
the term of his minority would be dif- 
ferent in respect of the different de- 
scriptions of property. He thought it 
inadvisable that such a state of things 
should exist and equally so that there 
should be any doubt on such a subject. 
Therefore it was in every way desirable 
that the Section should be allowed to 
stand. Its effect was merely to assimi- 
late the law in Bengal to the law as it 
actually existed at Madras. 

The CHAIRMAN said that his ob- 
jection was not so much, according to 
bis personal opinion, to an extension of 
the age of minority to eighteen instead 
of sixteen, as it wa3 to the particular 
provision and the mode in which the 
thing proposed, whatever were its 
merits, was proposed to be done. The 
Clause submitted to the Council was 
this. (He here read it.) If the Common- 
Law age of minority was sixteen, the 
Statutory alteration in that age proposed 
by this Section would be only for the 
purposes of this Act. He conceived that 
there might be many minors who would 
not necessarily be brought under this 
Act, and that it would be extending, 
what he had always regarded as very 
inconvenient, the existence in the same 
country and presidency of two different 
ages of minority depending on the ac- 
cident whether the minor had property 
within the jurisdiction of the Court of 
Wards or not. If the Section stood, then 
a minor under the Act would not be of 
age until eighteen. But he might not be 
brought under it until he was seventeen. 
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and what would be iheeffect of all contracts 
executed between sixteen and seventeen. 
He had not looked closely or with at- 
tention at the Regulations on this sub* 
ject since the question was mooted. But, 
according to his general recollection of 
them, it seemed to him very question- 
able whether, supposing any one of 
those minors who were brought for 
their education into Calcutta, bring 
within the ages of sixteen and eighteen 
years, were to run up a bill at Messrs. 
Allan and Hayes and were afterwards 
sued for the recovery of the amount in 
the Supreme Court, he would not be held 
in that Court and for thepurposesof that 
action responsible. That there should be 
any doubt upon such a matter was a great 
inconvenience. As to the age of sixteen, 
he had been reminded that Sir H. Seton 
had expressed a strong opinion that it 
was too early. If persons of that^age 
were considered of too tender years and 
of too immature understanding to be 
pronounced sui juris, the open and rea- 
sonable way of dealing with the ques- 
tion was to bring in a Bill providing 
that, for all purposes and in all Courts 
and jurisdictions, minority should termi- 
nate at eighteen. Possibly such a Bill 
might be favorably received by the 
Hindoo community ; possibly not. That 
seemed to be the mode of dealing with 
the question rather than inserting in 
that Bill a Clause which might make 
it incumbent on a person dealing with 
one who was between the age of sixteen 
and eighteen to enquire whether he had 
been brought under this Act or not. 

Mb. HARINGTON said, that to the 
observations which had been made by 
the Honorable Member for Bengal in 
support of the new Section which he 
wished to introduce into the part of the 
Bill now before the Committee, he would 
only add that, as respected the full age 
of Infants, he believed the English law 
prescribed different periods for different 
purposes. 

The CHAIRMAN said that, by the 
Scotch law which was founded on the 
Civil law, it was so ; but that the Eng- 
lish law, according to which a person 
attaining the age of fourteen might 
have made a will of personalty, had been 
repealed 

Mb. HARINGTON continued. He 
was not aware that the English law to 
which he referred had been repealed ; but 


according to the Scotch law, then, there 
were different periods. At fourteen a 
male might appoint a guardian or dis- 
pose of his personal property by Will, 
and at seventeen he might be an Exe- 
cutor. The Bengal Regulations, for wise 
purposes, had declared that persons 
brought under the superintendence of 
the Court of Wards should continue 
subject to that superintendence until 
they had completed their eighteenth 
year, though according to the Hindoo 
and Mahomedan Laws they had attain- 
ed their majority two years before ; and, 
as noticed by the Honorable Member 
for Bengal, the Bombay Regulations 
contained a similar provision in respect 
to tbe limitation of actions ; while the 
Madras Code went even farther. In 
providing, therefore, a different period 
of minority for the purposes of the Bill 
before the Committee from that fixed 
by the existing law, they were intro- 
ducing no new principle. He need not 
tell the Council that the object of the 
special laws to which he had referred 
was to protect young persons who, 
though of age according to the law of 
the land, had nevertheless scarcely suffi- 
cient experience and discretion to en- 
able them to manage their own affairs 
with prudence, and who, if left to them- 
selves, would fall an easy prey to the 
numerous greedy attendants and com- 
panions by whom the native gentry, and 
particularly young men of property in 
this country, were almost invariably sur- 
rounded, and who frequently caused the 
ruin of youths of this class before they 
had arrived at a period of life when 
they could be safely entrusted with the 
management of their property. The 
new Section proposed by the Honorable 
Member for Bengal was framed with 
the same object, and as it would merely 
assimilate the Bill before the Commit- 
tee, as respected tbe persons who would 
be affected by it, to what was already 
the law in regard to minors subject to 
the jurisdiction of the Court of Wards, 
and, as already noticed by him, would 
introduce no new principle, he should 
vote in favor of the Section. With 
regard to what had fallen from the 
Honorable and learned Chairman on the 
subject of shop-debts incurred by young 
persons while under the protection of 
guardians Appointed under this Bill, 
notwithstanding that they were already 
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of full age according to the Hindoo or 
Mahomedan Law, he did not understand 
that the Bill would exempt such per- 
sons from liability on account of any 
purchases made by them of the nature 
referred to. He observed that under 
the Bill it would not be competent to 
the Civil Courts to act of their own 
motion, and, when applied to, their ac- 
tion would be confined to the care of 
the property and person of the minor 
in whose behalf (he application was 
made. 

Mr. PEACOCK thought it very in- 
convenient that a Clause of this sort 
should be added almost at the last mo- 
ment. It altered entirely the law as to 
majority, if introduced, it would cer- 
tainly be necessary to republish the 
Bill, because the Bill had been pub- 
lished as a Bill “ for making better pro- 
vision for the care of the persons and 
property of Minors, Lunatics, and other 
disqualified persons, in the Presidency 
of Port William in Bengal.” It was 
now proposed to alter the whole prin- 
ciple of this law which he observed 
would apply to all minors. A guardian 
would have the care of the person even 
of a married woman up to eighteen. 
Was it intended that a Hindoo or Ma- 
homedan married lady under the age of 
eighteen was to be held a Minor, and 
was her guardian to have the charge of 
her person and maintenance ? The pre- 
ceding Section (XXI) applied only to 
male Minors. A guardian was not 
bound by this Bill to educate a female 
minor, but still the charge of her per- 
son might be taken out of her hus- 
band's hands. If it were necessary to 
alter the law as to the age at which 
persons were to cease to be Minors, it 
would be better to do so by a separate 
Bill applicable to that particular sub- 
ject. Then, whenever a person was a 
Minor under that law, he would fall 
within the provisions of the present 
Bill. For these reasons, he (Mr. Pea- 
cock) Bliould vote against the intro- 
duction of the proposed Section. 

Mr. CURRIE said, he thought it 
very desirable that a general Act should 
be passed fixing the age of majority for 
all purposes and all places. But that 
did not appear a sufficient reason for 
striking out the Section from this Bill 
wbioh would be incomplete without it. 
Property under the Court of Wards 

Mr. Uarington 


was not the only property in respect of 
which eighteen years was the legal 
term of the proprietor’s minority. All 
landed property paying Revenue direct 
to Government was in that predica- 
ment. If the Bill passed without this 
provision, there would be different peri- 
ods of minority according to the different 
kinds of property. In passing this Section, 

I the Council would only do what had 
been done many years ago with regard 
to Minor proprietors in the Madras Pre- 
sidency. He would therefore press his 
motion. 

The CHAIRMAN, before putting 
the question, begged to say, by way of 
explanation, that he would have had less 
objection to what was proposed, if it laid 
down definite rules that all infants 
should be capable of certain acts at one 
age, and of certain others at another 
age ; but the Clause left the class to 
which the infant would belong, and 
therefore his powers, open to doubt. It 
was uncertain whether he would or 
would not be brought within this law. 

Mr. CURRIE said, ho had omitted 
to mention that he would republish the 
Bill if the Section passed. 

The question being put, the Council 
divided. 


Aye*, & 

Mr. Forbes. 

Mr. Harington. 
Mr. Currio. 

Mr. LeGeyt. 

Mr. Ricketts. 

Sir Jurnos Out ram. 


Noes, 3. 

Sir Arthur buller. 
Mr. Peacock. 

The Chairman. 


So the Section was carried. 

The CHAIRMAN wished to ask to 
what places the Bill would apply. He 
understood it was not intended to have 
operation in the Presidency town. It 
was in terms a Bill “ for making better 
provision for the care of the persons and 
property of minors in the Presidency of 
Fort William in Bengal and he thought 
that, to limit its operation to the Mofus- 
sil, a Clause should be inserted to the 
effect that the Act was not to affect the 
powersof the Courts established by Royal 
Charter over the persons or properties 
of minors. As the further consideration 
of the Bill was postponed, perhaps some- 
thing to that effect might be introduced 
in the manner most convenient to the 
Honorable mover of the Bill, 

Mr. CURRIE signified his assent. 
The Council resumed its sitting. 



515 Exclusive Privileges [September 18, 1858.] to Inventors BUI. 548 


CIVIL PROCEDURE. 

The Order of the Day fora Commit- 
tee of the whole Council on the Bill 
“ for simplifying the Procedure of the 
Courts of Civil Judicature not established 
by Uoyal Charter” being read — 

Mr. PEACOCK moved that the con- 
sideration of this Bill be postponed until 
after the consideration of the other Bills. 

Agreed to. 

EXCLUSIVE PRIVILEGES TO 
INVENTORS. 

Mit. PEACOCK then moved that the 
Council resolve itself into a Committee 
on the Bill “ for granting exclusive privi- 
leges to Inventors and that the Com- 
mittee be instructed to consider the Bill 
in the amended form in which the Select 
Committee had recommended it to be 
passed. 

Agreed to. 

Sections 1 to XIII were passed as they 
stood. 

Section XIV provided in what cases 
a petitioner might apply for leave to 
tile an amended specification. 

Mr. PEACOCK said, tins was a new 
Section which was proposed to be intro- 
duced by the Select Committee. It 
only authorized an application to the 
Governor-General in Council to amend 
a specification in which through inad- 
vertence or mistake there was a mis- 
statement. That Clause was not in the 
original Bill ; but lie recollected a case 
which bad occurred under the former 
Act,and in which an inventor was advised 
that his specification was not sufficient. 
He presented a petition to Government 
for leave to file au amended one. But 
the Governor-General in Council had no 
power to authorize him to do so, and he 
was told that in any action which might 
be brought against him or which he 
might bring against any party, he would 
have an opportunity of applying to the 
Court for an amendment. He (Mr 
Peacock) thought it would be well 
to permit such an amendment also on a 
petition to Government, where there was 
an error arising from mistake or inad- 
vertence, otherwise the exclusive privi- 
lege might be wholly lost ; for if the 
inventor applied for a new exclusive 
privilege, it might not be valid, because 
the invention would then have become 
publicly known. The Clause at the 
V OL. IV. — PART VIII. 


end of the new Section provided that 
such amendment should not extend or 
enlarge any exclusive privilege before 
acquired ; the inventor could therefore 
add nothing to his original claim in re* 
spect of any subsequent improvement, be- 
cause that would be enlarging the inven- 
tion for which the exclusive privilege 
had been obtained. He mentioned this 
because a letter had been recently re- 
ceived by the Clerk of the Council, in 
which a suggestion that a Section to 
that effect should be introduced into 
the Bill, was made. The discovery of a 
new use for an old invention could not 
be deemed a new invention in respect of 
which an exclusive privilege could be 
granted. 

He then referred to the last Clause 
of the Section, which provided as 
follows : — 

“ An amended specification filed under the 
provisions of this Act shall, except as to suite 
or proceedings relating to the exclusive privi- 
lege, have the some effect as if it had been the 
specification first filed, provided that nothing 
contained in an amended specification shall 
extend or enlarge any exclusive privilege be- 
fore acquired.” 

The meaning of that Clause was that 
the effect of the amended specification 
would bo the same as that of the origi- 
nal specification, except as to suits or 
proceedings relating to the exclusive 
privilege “which shall be pending at the 
time of the tiling of such specification.” 

But, as the Section was worded, it was 
not very clear. He would therefore move 
that those words be introduced after 
the word “ privilege.” 

Agreed to. 

Section XV provided among other 
things that no person was entitled to 
an exclusive privilege “ if the petition 
contains any wilful or fraudulent mis - 
statement .” 

Mr. CUK111E suggested that this 
Section should provide against wilful 
or fraudulent mis-statements in specifi- 
cations also. 

Mu. PEACOCK referred to Section 
XXIV, and moved that the following 
words taken from that Section be sub- 
stituted for the words in italics : — 

“ If the original or any subsequent petition re 
lating to the invention or the original or any 
amended specification contain a wilful or fraud- 
ulent mis-statement.” 

Agreed to. 

2 o 
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Sections XVI to XV III were passed 
as they stood. 

Section XIX declared that an invention 
not publicly used or known in the United 
Kingdom or in India, before the appli- 
cation for leave to file a specification, 
should be deemed anew invention with- 
in the meaning of this Act. 

Mil. CURRIE said, he was glad to 
see that the Select Committee by whom 
the Kill had been prepared bad ulti- 
mately come to the conclusion that an 
importer of an invention should have 
no exclusive privilege. But in tins 
Section the words “actual inventor” 
occurred. Every inventor within t lie 
meaning of the Bill, as it now stood, 
was an actual inventor. In the Inter- 
pretation Section of the former Act it 
was provided that “ the word ‘ inventor,’ 
when not used in conjunction with the 
word 'actual,’ shall include the im- 
porter of an invention not publicly 
known or used in India.” That Clause 
was of course omitted from the present 
Bill. Then came the following Clause : 

“The words * inventor* and ‘actual invent- 
or’ shall include the executors, administra- 
tors, or assigns of an inventor or aetuul in- 
ventor as the cuso may be.” 

. This last Clause was still in the Bill, 
and would seem to indicate that the 
“inventor” and “actual inventor” were 
not identical. He therefore moved to 
omit the word “ actual” wherever it 
occurred before the word “ inventor” 
in this Section. 

Mr. PEACOCK agreed that the 
word ought to be omitted. 

The motion was carried, and the Sec- 
tion as amended was agreed to. 

Section XX was passed after a simi- 
lar verbal amendment 

Sections XXI and XXII were passed 
as they stood. 

Section XXIII provided as follows : — 

“ No such action shall be defended upon the 
ground of any defect or insufficiency of the spe- 
citlcalion of the invention, nor upon the ground 
j that the petition contains any wilful orfraudu 
lent mis statement ; nor shall any such action 
be defended upon the ground that the pin in tiff 
was not the inventor, unless the defendant 
shall show that he is the actual inventor or 
has obtained a right from him to use the 
invention either wholly or in part. Any sucli 
action may be defended upon the grouud that 
the invention was not new, if the person 
making. the defense, or some persons through 


whom lie claims, shall, before the date of the 
1 flit ion for leave to file the s predication, have 
publicly or actually used in India or in some 
pa# of the United Kingdom, the invention, 
or tli at part of it of which tho infringement 
shall be proved ; but not otherwise.” 

Mil. CURRIE a^ked whether the 
Section should not make mention of nil 
the contingencies mentioned in Section 
XV. It seemed to him that the words 
omitted from the Section relative to a 
misdescription of tho invention should 
he retained, and also that it should pro- 
vide that the plea of the invention not 
being useful, should not be a ground of 
defence. 

Mr. PEACOCK said, the Bill drew 
a distinction between a defence to an 
action and an application to set aside 
an exclusive privilege. The principle 
was to allow an action to be defended 
only on grounds specially applicable to 
the defendant which did not extend 
equally to the public ; if the defendant 
were not peculiarly interested, there 
should be an application to set aside 
the exclusive privilege. In England 
the inventor bringing an action would 
[ be the plaintiff ; on the other hand in 
proceeding by scire facias for a repeal 
of the Letters Patent, he would be a 
defendant. According to his experience 
the plaintiff in an action for infringe- 
ment generally succeeded ; while, in tho 
other proceeding, the person moving to 
set aside the patent, being the plaintiff 
and having the last, word with the jury, 
generally prevailed. Cases had occurred 
in which the patentee as plaintiff had 
succeeded, and afterwards, as defendant 
in the proceeding to repeal the Letters 
Patent, had been unsuccessful. As to 
the present question, which was whe- 
ther a misdescription of the invention 
in the petition should be a ground for 
defending the action, it seemed to him 
that this was a matter in which the 
defendant had no special ground of de- 
fence beyond those which extended 
equally to the public in general, and 
that it ought not to be set up as a bar 
to an action ; it was rather a ground for 
applying to get rid of the whole exclu- 
sive privilege. He referred to Section 
XXXI, which had been altered, and 
which provided that a mis-statement in 
the petition not wilful or fraudulent 
should not defeat the exclusive privi- 
lege. 
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The CHAIRMAN said, the object 
of the Select Committee was to limit 
the matters of defence in the action. 
Certain grounds of objection were to be 
asserted in a particular form so that the 
whole public might get the benefit of 
a decision respecting them. 

Mb. CURRIE said, suppose the de- 
fendant in the action pleaded that there 
was a misdescription of the invention 
in the petition (those words having 
now been omitted from the Section), 
would not his plea be a good defence p 

Mb. I’ E ACOCK replied that it would 
not. According to English law any mis- 
description, such as a wrong title to the 
invention, would avoid the patent, and 
this was a cause of much expense and 
litigation to patentees. If a defendant 
in an action showed that the petition 
contained a mis-statement, the action 
failed; but the next day the paten tee i 
might bring actions against other 
persons. A Irauduleiib misdescription 
was a proper ground for applying to set 
aside the exclusive privilege, but it 
ought not to be put forward as a defence 
to au action, and a misdescription not 
fraudulent should, in no case, be a 
defence. 

Utility was not mentioned in this 
Section. An invention might be use- 
less in the shape for which an exclusive 
privilege had been obtained, still the 
privilege until set aside would exclude 
Olliers from using it-. He thought this 
should he introduced here; it ought not 
to be a ground of defence in the action, 
but should be the subject of an applica- 
tion to set aside the privilege. 

After some conversation, Mil. Pea- 
cock moved that the word “ petition” in 
the Gth line of the Section be omitted, 
and the following words substituted for 
it: — ‘ original or any subsequent petition 
relating to the invention, or the origi- 
nal or any amended specification.” 

Agreed to. 

Mb. PEACOCK moved the introduc- 
tion of the words “ nor upon the ground 
that the invention is not useful,” 

Agreed to. 

Sections XXIV to XXX were passed 
as they stood. 

Section XXXI provided as follows : — 

“ An exclusive privilege shall not be defeat- 
ed upon the ground that, the petition contains 
a mis- statement, unless Buoh mis-statement was 
toilful or fraudulent. ” 


Mb. CURRIE enquired whether, 
with reference to the provisions of Sec- 
tion XV and Section XXIV, this Seo- 
tion was necessary. 

The CHAIRMAN referred to the 
new Section XIV, and asked why 
the word “ petition” only was mention- 
ed in Section XXXI. 

Mb. PEACOCK said, that a mis- 
statement in the spreiii cation, if it 
caused the invention not to be properly 
described, would be injurious to the 
public, inasmuch as they would not 
derive from it that knowledge to which 
they were entitled as the condition upon 
which the exclusive privilege was to be 
obtained, and at the expiration of the 
| exclusive privilege they would not be 
able to avail themselves of the inven- 
tion. The misdescription in the speci- 
fication therefore, though nob fraudu- 
lent, might be equally injurious to the 
public. That was not the case with 
the petition, for the public acquired 
their knowledge fronrthe specification ; a 
misdescription intlie specification should 
therefore be a ground for setting aside 
the exclusive privilege, unless i: could be 
amended. As to Section XXXI it was 
a negative Section, lb declared that 
advantage was not to be taken of a mis- 
statement in a petition, unless it was wil- 
ful or fraudulent. Strictly, perhaps the 
Section was not required, bub it would be 
better to leave it, as Scciluiu* XXIV and 
XXV were merely affirmative. The 
object was to prevent an inventor 
from being defeated by a technicality. 
The inventor ought not to l*e told, when 
the petition contained some accidental 
mis-statement — “ Your invention is nob 
claimed for this, hut for something dif- 
ferent, therefore your petition misde- 
scribes it ” 

The case supposed (he could not at 
that moment think of an illustration) 
was where an inventor in his petition 
<lid not quite describe what he had in- 
vented. He ought not to lose his prU 
vilege because what he asked for by his 
petition did not quite correspond with 
what be subsequently described in the 
specification. 

The Section was agreed to. 

Sections XXXII to XXXVII were 
passed as they stood. 

Section XXXV II I was the Interpre- 
tation Clause, and provided among other 
things that “ the word # * India’ shall 
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mean the British Territories in 
India.' 9 

Mr. PEACOCK moved that the fol- 
lowing words be substituted for the words 
in italics : — 

“ territories which are op may become vested 
in Her Majesty by the Statute 21 and 22 Vic- 
toria c. 106, entitled 1 An Act for the better 
OoTornment of India. ’ ” 

The motion was carried, and the Sec- 
tion as amended agreed to. 

The Schedule, Preamble, and Title 
were passed as they stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

CONTINUANCE OF CERTAIN PRIVI- 
LEGES TO THE FAMILY, &o,OF 

THE LATE NABOB OF THE CAR- 
NATIC. 

Mr FORBES moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “to continue certain privileges 
and immunities to the family and re- 
tainers of His late Highness the Nabob 
of the Carnatic;” and that the Commit- 
tee be instructed to consider the Bill 
in the amended form in which the Select 
Committee had recommended it to be 
passed. 

Agreed to. 

The Bill passed through Committee 
without amendment, and was reported. 

CIVIL PROCEDURE. 

Mr. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ for simplifying the Proce- 
dure of the Courts of Civil Judicature 
not established by Royal Charter;” and 
that the Committee be instructed to 
consider the Bill in the amended form 
in which the Select Committee had re- 
commended it to be passed. 

Agreed to. 

Sections I to III of Chapter I were 
passed as they stood. 

Section IV related to the jurisdiction 
of the Civil Courts. 

The CHAIRMAN would ask, whe- 
ther the words “ work for gain” were 
intended to mean a personal work for 
gAin and distinct from carrying on 
business P 

Mr. HARINGTON said that such 
was the intention of the words. 

Mr. PEACOCK said, perhaps the 
word “ personally” should be introduced 
to show that, a constructive working 


was not intended ; and he made a mo- 
tion to that effect. 

Agreed to. 

Section V was passed after a verbal 
amendment. 

Sections VI to XI were passed as 
they stood. 

Chapter II Section I provided that 
parties might appear in person or by 
recognized agent or by pleader. 

Sir ARTHUR BULLE It asked, whe- 
ther it might not possibly be very in- 
convenient in some of the smaller Courts 
to compel a person resident within the 
jurisdiction (ail Indigo Planter for in- 
stance) to appear in person or by a 
pleader. He could not appoint a recog- 
nized agent for he was actually resid- 
ing within the jurisdiction. According 
to Section XXV, however, besides re- 
cognized agents, any person residing 
within the jurisdiction might be ap- 
pointed an agent to receive service of 
summonses and other process. He 
wished to know if it would not be advis- 
able to allow persons so situated the 
power to appoint agents other than 
these recognized agents. 

Mu. HARINGTON said that, for- 
merly, parties were permitted to employ 
agents, not being authorized pleaders, 
to conduct their suits ; but the Regula- 
tion (XI 1 of 1833) under which this 
was allowed, being found inconvenient 
in practice, it was rescinded ; and as au- 
thorized pleaders were now attached to 
all the Civil Courts in the Regulation 
districts in Bengal, and he believed in 
Madras and Bombay also, he saw no 
reason why parties should not appear 
by them, if they found it inconvenient 
to conduct their suits in person. 

The Section was carried. 

Sections II to VI 11 of Chapter IT, and 
Section I of Chapter III were passed 
as they stood. 

Section II prescribed the particulars 
to be given in the plaint. 

Sir ARTHUR BULLER, referring 
to the words “ as per account at foot” 
in line 34 of Clause & said, he presum- 
ed that an account was always to be 
added, as without it there would be no 
particulars of the demand. 

The CHAIRMAN said, he thought 
that was implied. 

Mr. LkGEYT moved the omission 
of the words " Company’s Rupees” wher- 
ever they occurred iu this Section* 
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The motions were carried, and the Sec- 
tion as amended was agreed to. 

Sections III to VII were passed as 
they stood. 

Section VIII provided as follows : — 

“If, upon the face of the plaiut and after 
questioning the plaintiff if necessary, it appear 
to the Court that the plaintiff has no cause of 
action, the Court shall reject the plaint. If it 
appear to the Court that the cause of action 
did not arise, or that the defendant is not 
dwelling or carrying on business or working for 
gain within the limits of the jurisdiction of 
the Court, or, if the claim relate to land or 
other immoveable property, that such land 
or other property is not situate within such 
limits, the Court shall return the plaint to the 
plaiutilfin order to its being presented in the 
proper Court.” 

The CHAIRMAN asked, whether it 
would not be better, instead of repeating 
the several causes of jurisdiction, to say 
briefly “ or if the Court lias no jurisdic- 
tion to entertain the suit ?” He also 
wished to observe, with reference to the 
present Section, that, as lie understood 
it, it would not be for the Court to 
take the objection that the suit was 
barred by lapse of time; that would be left 
for the defendant. Considering that 
Statutes of limitation did not furnish a 
very conscientious defence, and that de- 
fendants might not wish to avail them- 
selves of such a defence, and further 
that there were many limitations and 
exceptions to the operation of such laws, 
he thought the Judge should not have 
power to reject a plaint on any sucli 
ground, especially if the law were under- 
stood to bar the right as well as the 
remedy. He should think the Court 
could not, under this Clause, reject a 
plaint on the ground that the cause of 
action was barred by lapse of time. 

Mr. HARINGTON said that, as the 
Section was originally framed by the Se- 
lect Committee, it gave the Court power 
to reject a suit, if the cognizance of it 
appeared upon the face of the plaint to be 
barred by lapse of time; but this part of 
the Section was afterwards struck out as 
it was considered to go beyond the pro- 
per province of the Court at this stage of 
the suit. He agreed with the Honorable 
andlearned Chairman that, as the Section 
now stood, no Court would reject a plaint 
on the ground that the cause of action 
was barred by lapse of time. The cause 
of action might have arisen within the 
Court’s jurisdiction, though the period 
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for bringing a suit upon it might have 
expired. It was not a question of juris- 
diction. There might be a good cause 
of action still existing notwithstanding 
the lapse of time. 

Mr. PEACOCK proposed to substi- 
tute “or” for “ and” after the word 
“ plaint” in the beginning of the Sec- 
tion. 

As it now stood, it declared that “ if, 
upon the face of the plaiut, and after 
questioning the plaintiff if necessary, it 
appear to the Court that the plaintiff 
has no cause of action, the Court shall 
reject the plaint.” It should be to this 
effect. If the facts stated in the plaint 
gave no cause of action, the plaint should 
be rejected, if the plaint was in that re- 
spect sufficient, still if the Court upon 
questioning the plaintiff as to the facts 
should ascertain that in point of fact 
there was no cause of action, the plaint 
should he rejected, so that the Court 
would be at liberty to reject the'plaint, 
if the facts which it stated were not 
true. 

The CHAIRMAN said he rather 
thought that other provisions of the 
Code gave the Court sufficient power 
to enable the plaintiff to amend or add 
to his case. If so, he should prefer tho 
word “and” to “or” in the Clause 
under consideration. The plaintiff might 
go to the Court in person in this first 
stage without employing a pleader. 
Often an ignorant man would fail to state 
Ids cause of action, though he really had 
one, and a Judge anxious only to get 
rid of suitors would reject his plaint. 
This would he a hardship to such per- 
sons, for, when the plaint had been re- 
jected, they would have again to provide 
themselves with stamps in order to re- 
new the suit. It seemed limiting too 
much the right of suit and giving too 
great a power to the Court. Would it 
be proper to impose upon the Court the 
duty of sett ing the plaintiff right ? 

Mr. PEACOCK said, he ought to 
have before stated that he proposed in- 
troducing in a later part of the Section 
a power to amend the plaiut. Suppose 
the J udge, on questioning the plaintiff, 
should see that, if the whole case were 
stated, there would be a sufficient cause 
of action, this should be made to appear 
on the face of the plaint itself. 

Mb. HARINGTON said, he did 
not understand it to J>e intended that 
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the examination of the plaintiff at 
this stage of the case should go to the 
extent proposed by the Honorable and 
learned Member of Council. All that 
the Court would have to consider was 
whether the plaintiff had a cause of 
action against the defendant, and this 
the Court should ascertain either from 
the plaint or by questioning the plaintiff 
if necessary 

Mu. PEACOCK said, suppose the ex- 
amination should show something differ- 
ing from the plaint, the defendant would 
be called upon to answer the plaint 
and not what had been disclosed upon 
the plaintiff's examination. He thought 
it would be better to substitute “ or” 
and then given a power of amendment 

The CHAIRMAN said, lie would not 
encourage the Judge entering into the 
nieritsof thecase. Hehadal ways thought 
there was great force in Sir Lawrence 
Peel's objection to Mr. Cameron’s sys- 
tem of getting the party to tbe suit into 
the presence of the Judge and eliciting 
from him the points in dispute, that it 
gave the Judge a prejudice, but the ad- 
vantages of the system might outweigh 
that, lie feared, if the J udge were allow- 
ed to examine and cross-examine a suitor 
who came to him to obtain the process 
of the Court, it might lead to great 
abuse. It should be considered that 
this Code was intended lor the subordi- 
nate Courts as well as for ot hers. Doubt- 
less many of the Judges of those Courts 
were men of strict integrity. Still all 
of them were not above suspicion in the 
general estimation. It was possible that 
a crafty aud ingenious Judge might 
cross-examine an ignorant plaintiff and 
reject his plaint in such a form that 
there would be no remedy by appeal. 
He would prefer to limit the duty of 
the Court to ascertaining that theic was 
a sufficient cause of action and that the 
facts were true. 

Mn. PEACOCK said, he would give 
a power to amend the plaint if the exa- 
mination of the plaintiff* or of any other 
person showed that an amendment was 
proper, his object being that the defend- 
ant should be called upon to answer the 
plaint and not the examination which he 
might never see. 

Mr. PEACOCK’S motion was put 
and carried. 

Mr. PEACOCK then moved that 
the words “if jiecessary” before the 
Mr. Raring ton 


word “ it” in the 3rd line of the Sec- 
tion he omitted. 

Agreed to. 

Mu. HARING TON, with reference 
to doubts which had been expressed, 
moved that the words “ plaintiff has 
no” before the word “cause” in the 
5th line of tbe Section be omitted in 
order that the words “subject-matter 
of the plaint does not constitute a” 
might be substituted for them. 

Agreed to. 

Mu. PEACOCK proposed to move 
tbe introduction of the words “or other 
person” after the word “ plaintiff*” in 
the 2nd line of the Section The plaint iff* 
might not himself Know the facts; in 
that ease he should be at liberty to 
produce other evidence. 

I Mu. 1 1 AR1 NGTON objected to the 
examination at this stage of the ease of 
any person but- tbe plaintiff or bis plead- 
er or authorized agent. He thought 
that this was not the proper stage of 
the suit for going into the merits of the 
claim, or for receiving evidence as to the 
facts. 

This CHAIRMAN observed that 
the verification was only that the plaint- 
iff’s statement was true according to 
bis information and belief. 

Mu. PEACOCK moved that the 
following Proviso be inserted after 
the word “ plaint” in the 6th line of 
the Section : — 

“Provided that the Court may, in any ease, 
allow the plaint to bo amended, if it uppeur 
proper to do so.” 

Agreed to. 

Mn. PEACOCK then moved that 
the word “ personally” he insetted be- 
fore the word “ working” in the 10th 
line of the Section. 

Agreed to. 

Sir ARTHUR DULLER moved 
that all the words from ami after the 
word “ If” in the 6th line of the Sec- 
tion stand as a new Section. 

The motion was carried and the Sec- 
tion as amended was passed. 

•Sir ARTHUR DULLER said he 
would now propose a Clause to set 
at rest the question respecting the 
Statute of Limitation. He apprehended 
that now the Court would be able to 
■entertain a suit although barred by lapse 
of time. Why bring a defendant into 
Court, if the result must be that the 
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suit fails because thus barred. If it 
appeared that the action was barred, let 
the Court call upon the plaintiff to ex- 
plain under what exception he fell. What 
was the use of calling upon the defendant 
to answer a suit which could not he 
maintained ? He would therefore move 
the introduction of the following new 
Section : — 

“ If it shall appear on the face of the plaint 
that the right of act ion is barred by lapse of 
time, the Court may call upon the plain; iff to 
explain the grounds upon which he maintains 
his rigid, to sue ; and if he cannot satisfy the 
Court that he has such right, l lie Court shall 
reject the plaint. If such grounds appear suffici- 
ent, t he Court slnill direct the plaint to be 
amended by inserting them. 1 ' 

The CHAIRMAN suggested that 
the plaint should be amended so as to 
state the exception upon which the 
plaintiff relied as preventing the bar. 

Mr. HAR1NGTON said, he doubted 
whether it was advisable to put the 
result of the examination into the plaint, 
having a due regard to the particulars 
to which it was the object of the Code 
to coniine that paper, so that it might 
not become a lengthened pleading. 

The CHAIRMAN said, it appeared 
to him that, if the first part of his 
Honorable and learned friend’s amend- 
ment was right, the other was almost a 
logical consequence. The question for 
decision was whether the bar which ap- 
peared on the face of the plaint was a 
thing of which the Judge should take 
notice, sind which he should require to 
be explained There was a defect patent 
on the face of the plaint which might 
be removed by showing that the party 
was within one of the exceptions of the 
law of limitation, as infancy or the 
like, if that apparent defect be removed, 
it ought to appear upon the face of the 
plaint, not only that there was a cause 
of action originally, but that it was still 
subsisting and capable of being main- 
tained. He agreed that the question 
should be cleared up because, as the 
Section stood, one Honorable Member 
who had sat in a Sudder Court assured 
them that the Judges would invariably 
consider that the words would be under- 
stood to include the right of raising the 
question of a bar by statutes of limita- 
tion; while another Honorable Member, 
who had also been a Sudder Judge, took 


the opposite view in which he* must say 
he concurred. If there was this great 
difference of opinion, it was right that 
the Legislature should clear it up. Ho 
would prefer to leave the statute to be 
brought forward by the defendant rather 
than give a power to the Court to re- 
ject the plaint on this ground. Hut if 
the Legislature determined to give the 
Judge the power of rejecting the plaint, 
it was only right that the grounds 
should appear and should be stated in 
the same maimer as any other material 
statement in the plaint. 

Mr. CURRIE suggested that, in- 
stead of amending the plaint, the Court 
should have the power of noting such 
grounds on the face of the plaint, since 
the plaintiff could hardly go into a 
statement of the grounds of his right to 
sue under the restrictions prescribed by 
the Code respecting the particulars to 
be stated in the plaint. 

Mr. HAKINGToN said that, 'on re- 
ferring to the Code of Civil Procedure 
prepared by Mr. Mills and himself, he 
found that, when a suit was brought 
after the period ordinarily allowed by 
law for the institution of Civil actions, 
the plaintiff was required to state in the 
plaint tin* ground on which exemption 
from the law was claimed, and as, under 
the Section which had been proposed by 
the Honorable and learned Member on 
his left (Sir Arthur Buller), the Court 
would be competent to reject a plaint, 
if upon the face of it the suit appeared 
to he barred by lapse of time, he thought 
a similar provision should be added to 
Clau*>c 3, Section II. He asked permis* 
sion, there fp re, to return to that Section, 
and moved that the words 

u and if the cause of action accrued beyond 
the period ordinarily allowed by any law for 
commencing such a suit, the ground upon 
which exemption from the law is claimed” 

be inserted after the word “accrued” 
in the 13th line. 

Agreed to. 

Mu. PH ACOCK moved that the fol- 
lowing ill astral ion be inserted alter the 
words “ Balance due” iu the 2(5th line of 
the same Section : — 

“ If the plaintiff claim exemption from any 
law of limitation, eay ‘ the plaintiff was an in- 
fant (or as the cr.se may be) from the 

day of to the day 

of ’ . 
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The motion was carried and tlio Sec- 
tion as amended was passed. 

Sm ARTHUR BULL HU'S new 
Section was then put and carried. 

Section IX (suit to be in name of 
party really interested : Court to reject 
plaint, if a substituted or fictitious 
name is given). 

Sm ARTHUR BULLER said, he 
wished to know (if this Section was in- 
tended to apply to benamee transactions,) 
who would be the party really interest- 
ed ? The benamee person would be told 
“ You have no actual existing interest in 
the matter.” Then the real owner would 
come in and he also would be told the 
same thing. 

Ml*. CURRIE said, the particular 
class of cases lor which this Section was 
intended to provide was where a man 
of high rank (say the Nabob Nazim) 
sued in the name of a person having 
no interest whatever. 

The CHAIRMAN said, still the 
nominal plaintiff must somehow prove 
his interest. 

Mb. HARINGTON said, according 
to the Code, certain obligations were 
imposed on a plaintiff, thus, he might 
be required to attend the Court in per- 
son to answer any questions put to him 
by the Judge or to appear as a witness 
oil the motion of the opposite party and 
he would be liable to be tried for perjury 
if he gave false evidence. He should 
not be allowed to escape from these 
liabilities by putting forward another 
person as plaintiff. This would bo pre- 
vented in a great measure by the Scc- 
tion under discussion. 

The CHAIRMAN said, he confessed 
that the Clause appeared to him to be 
rather unintelligible. It would seem 
that the objection must be taken in 
the first or initiatory stage of the suit. 
Suppose a party sued upon a written 
document, and the written document 
gave a nominal interest in certain 
property, though in reality benamee 
for another ? If it was advisable to 
strike at the benamee system, — which 
could hardly be effected by this Bill — 
it must be done by a substantive law. 
The Privy Council had treated it as a 
matter of inveterate presumption that 
a lather purchasing in his son’s name 
was purchasing benamee . lie did not 
see bow the Court could take upon it- 
, self to say that f a person appearing on 


the face of documents to be the owner, 
was only a trustee. Again, he believed 
there were great facilities in the Mofus- 
sil Courts for allowing parties who were 
transferees of choses in action to sue. 
Was the Court to institute an enquiry 
as to whether the transferee was bene- 
ficially entitled to the thing sued for ? 
It would he better to treat it as a 
matter lor defence. Besides, did not the 
Section come in the wrong place here 
before summons issued ? 

Sib ARTHUR BULLER said, he 
would move the omission of the Section. 
If any Honorable Member should desire 
its introduction on any future occasion, 
lie might make a motion for the pur- 
pose. But it was clear from what had 
been said that this was not the proper 
place for it. 

The Section was negatived. 

Section X authorized the Court to 
reject the plaint when security was not 
furnished by the plaintiff if residing out 
of the British territories in India. 

The CHAIRMAN said, it occurred 
to him upon this Section that it might 
be going a little too far. It seemed 
almost to throw upon the Court the 
duty of rejecting the plaint if the 
plaintiff did not come prepared with his 
security. He (the Chairman) should 
have thought it quite sufficient to pro- 
vide that, if a plaintiff resided out of the 
British territories, the Court at the 
time of the plaint being presented 
might require security from him before 
filing the plaint. It seemed to him (the 
Chairman) that the plaintiff might be 
ignorant of the law on that point. The 
defendant was not prejudiced so long 
as the security was given before the 
summons issued. 

Mb. LeGEYT said, the law in Bom- 
bay now was as the Honorable and 
learned Chairman seemed to think it 
shoul 1 be. 

Mu. PEACOCK moved that the 
words “ or within such time as the Court 
shall order” be inserted after the word 
“ plaint” in the 9th line of the {Section. 

• The motiou was carried and the Sec- 
tion as amended then passed. 

Sections XI to XI i I were passed as 
they stood. 

Section XIY related to the produc- 
tion of written documents. 

Mb. HARINGTON said, it had been 
suggested to him that the words 
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44 The plaintiff may, if he think proper, deli* 
ver the original document to be filed instead 
of the copy” 

might be advantageously introduced in 
line 17 of this Section after the word 
“ plaintiff.” As the law now stood, 
the plaintiff was required to file with 
his plaint the original documents on 
which be relied in support of his claim ; 
but as these might be tampered with 
before the day appointed for the fir^t 
hearing of the suit, the Section provided 
that copies only should bo retained, the 
originals being returned to the party 
filing them. As, however, the making 
of the copies would entail expense, there 
seemed no reason why the plaintiff, if 
he thought proper, should not be allow- 
ed to file the original documents. He 
therefore moved that the words “ the 
plaintiff may, if he think proper, deliver 
the original document to be filed instead 
of the copy” be inserted after the word 
“ plaintiff” in the 17th line of the Sec- 
tion. 

The motion was carried, and the Sec- 
tion as amended was then passed. 

Sections XV to XL IX were passed as 
they stood. 

Section L provided how the Court 
should proceed on an application for 
arrest before judgment. 

Sir ARTHUR DULLER thought 
that this Section required some addition 
lor the defendant’s protection. Suppose 
the Court arrived at the conclusion that 
there was probable cause and issued a 
warrant. The Section did not in terms 
give any opportunity to the defendant 
to show cause. lie should have some 
opportunity of doing so as he might be 
able to show that ho was not going to 
leave the jurisdiction. He (Sir Arthur 
Jiuller) should move that the words 
“ show cause why he should not” be 
inserted after the word “ may” in the 
12th line of the Section. 

'The motion was carried. 

The CHAIRMAN moved that all 
the words of the Section after the word 
“ appearance” in the 13th line be omit- 
ted. 

The motion was carried and the Sec- 
tion as amended was agreed to. 

Mu. PEACOCK then moved that 
the following new Section be introduced 1 
after Section L : — 

44 If the defendant fail to shew such cause, 

YOL. IY. — FART IX. 


the Court shall order him to give bail for his 
appearauoe at any time when oalled upon 
whilst the suit is pending and until execution 
or satisfaction of any decree that may be passed 
against him in the suit ; and the surety or 
sureties shall undertake in default of such 
appearance to pay any sum of money that may 
be adjudged against tho defendant in the suit 
with costs.” 

Agreed to. 

Sections LI and LII were passed as 
they stood. 

Section LI II provided as follows : — 

“ If on tho trial of the suit, it shall appear to 
the Court that tho nrrdst of the defendant was 
applied for on insufficient grounds, or if the 
claim of the plaintiff is disallowed, tho Court 
may (on tho application of the defendant) 
award against the plaintiff in its decree such 
amount as it may deem a reasonable com- 
pensation to the defendant for any injury or 
loss which he may hare sustained by reason 
of such arrest. Provided thut the amount of 
compensation awarded under this Section 
shall not exceed one hundred Rupees if the 
decree bo passed by a Court whose jurisdiction 
may not exceed the sum of ono thousand 
Rupees, or five hundred Rupees if it be passed 
by any other Court. An award of compensa- 
tion under this Section shall bar any suit for 
damages, in respect of such arrest.** 

Mr RICKETTS called attention to 
the strict limitation contained in this 
Section. If a defendant were arrested 
on insufficient grounds, no Court could 
award a compensation exceeding fivo 
hundred Rupees. It appeared to him 
that there might be a case or many 
cases in which that compensation would 
barely be sufficient for a person unne- 
cessarily committed to prison. Under 
Section LXIII (providing for grant of 
compensation for an attachment applied 
for on insufficient grounds) and Section 
LX IX (providing for grant of compen- 
sation for needless issue of injunction,) 
the Court had an unlimited discretion. 
Of course it must be admitted it was 
not easy in those cases to determine the 
compensation ; still as such a wide dis- 
cretion was there given, he could not 
see why, in this case, it should be so 
strict and limited. He would move to 
omit the Proviso. Should the Council 
not agree with him he would be inclined 
to propose to substitute five thousand 
Rupees for five huudred Rupees. 

Mr. HAR1NGTON said, the Honor- 
able Member of Council opposite had 
stated that under this Section, as now 
framed, no Cc-urt could award a larger 
sum by way of compensation to a defend* 
2 p 
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• ant who had been improperly arrested, 
than five hundred Rupees ; but this was 
not strictly correct. No doubt under 
this particular Section a larger sum than 
that mentioned by the Honorable Mem- 
ber of Council could not be awarded. 
But the defendant, instead of applying 
for compensation in the suit in which 
he had been arrested, might bring a 
separate action for damages and lay the 
amount at any sum he pleased, in which 
case there was nothing to prevent the 
Court from awarding the whole or such 
portion of the amount claimed as it 
might consider a reasonable compensa- 
tion for the injury sustained by the arrest. 
There might be no objection to increase 
the amount mentioned in the Section, 
hut he would not take away the pro- 
viso altogether, for in that case a Moon- 
siff might award a lakh or even a crore 
of Rupees. There ought to be some re- 
striction. As regarded the other Section 
referred to by the Honorable Member 
of Council, the attachment was required 
to be proportioned to the amount or 
value of the claim, and, ordinarily, lie 
supposed that the award of compensation 
would be limited to that amount. There 
was not therefore the same reason for 
imposing any restriction upon the dis- 
cretion of the Court in such cases, though, 
if considered necessary, he should not 
object. 

The CHAIRMAN observed that this 
Section was not the defendant’s only re- 
medy. It applied only where the de- 
fendant made application to the Court. 
The Section did not preveut a separate 
action. 

Mu. PEACOCK said, he would 
suggest that the Court should have 
power to award damages to the same 
amount which in a suit in the Court 
it might have awarded ; there was such 
a provision, he thought, in the Evi- 
dence Act. 

Mu. RICKETTS said, as there was 
some difference of opinion about this 
Section, and as it was now past four 
o'clock, ho would move that the further 
consideration of this Bill be postponed 
till next Saturday. 

The motion was earned, and the 
Council resumed its sitting. 

INSOLVENT DEBTORS (MOFUSSIL). 

Mb. LeGEYT moved that a com- 
munication received by him from the Bom- 

. Mr, Harington 
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bay Government, connected with the 
subject of a Law for the relief of Insol- 
vent Debtors in the Mofussil, be laid 
upon the table and printed. He said, 
when this communication was printed, 
it would be found to go considerably 
beyond that subject. Still it might be 
useful, when the Council came to the 
Sections in the Civil Procedure Bill re- 
lating to Insolvency, to have the opi- 
nions of certain high authorities in the 
Bombay Presidency contained in this 
communication, before them. 

Agreed to. , 

ARTICLES OF WAR (NATIVE 
ARMY). 

Mr. PEACOCK moved that the Bill 
“ to amend Act XIX of 1847 (Articles of 
War for the government of the Native 
officers and Soldiers in the Military 
Service of the East India Company)," 
be referred to a Select Committee con- 
sisting of the Vice-President, Sir James 
Outram, and the Mover. 

Agreed to. 

M it. PEACOCK then moved that the 
Standing Orders be suspended to enable 
the Select Committee on the above Bill 
to present their Report within six weeks. 

Sir ARTHUR DULLER seconded 
the motion, which was then carried. 

i 

SIR JAMSETJEE JEJEEBHOY’S 
ESTATE. 

Mu. LeGEYT moved that a commu- 
nication received by him from the Bom- 
bay Government, relative to the Bill 
“ for settling a sum of Company’s Ru- 
pees twenty-five Lacs, Government four 
per centum Promissory Notes, and a 
Mansion-house and hereditaments called 
Mazagon Castle, in the Island of Bom- 
bay, the property of Sir Jamsetjee 
Jejeebhoy, Baronet, so as to accompany 
and support the title and dignity of a 
Baronet lately conferred on him by Her 
present Majesty Queen Victoria, and 
for other purposes connected therewith," 
be laid upon the table and printed. Sir 
Jamsetjee Jejeebhoy wished the Bill to 
be slightly modified, so that, instead of 
specifically settling twenty-five Lacs of 
Rupees in four per cent. Government 
Promissory Notes, it might provide 
that such an amount of Government 
Promissory Notes be settled as would 
yield an income of not less than one Lao 



565 


Ahmedabad [September 25, 1858.] Magistracy Bill 666 


of Rupees per annum. This modification 
would leave it optional with Sir Jamset- 
jee Jejeebhoy to invest, for the pur- 
poses of the Act, either four or five 
per cent. Notes or both, and in such pro- 
portions as might be most convenient to 
him. But the Bill having been trans- 
mitted to England, he (Mr. LeGeyt) 
apprehended that there might be some 
difficulty in altering it now. 

Mb. PEACOCK said, if the Bill was 
tobeamended, the Council should go into 
Committee and settle it. Perhaps, the 
better course now would be to amend 
the Bill, and to send the amended 
Bill home. The Bill, as it stood, had 
already been transmitted to England ; 
but there would probably be no objec- 
tion to the course lie proposed. He 
supposed that the mere fact of having 
sent the former Bill for sanction would 
form no objection to this course. The 
Bill had been settled iu Committee of 
the whole Council, but had not been 
passed, and the Council therefore had 
power to amend it. 

The motion was carried. 

Mr. LeGEYT then gave notice that 
he would, on Saturday next, move for a 
Committee of the whole Council on the 

Bill. 

CIVIL PROCEDURE. 

Mr. PEACOCK gave notice that the 
consideration of the Bill “ for simplifying 
the Procedure of the Courts of Civil 
Judicature not established by Royal 
Charter” * would be proceeded with next 
Saturday to the end of Chapter IV if 
possible. 

The Council adjourned. 


Saturday , September 25 , 1858 . 
Present : 

The Hon. the Chief Justice, Vice-President , 
in the Chair. 

Hon. Lieut.-Gener&l E. Currie, Esq., 

Sir James Outrani, Hon. Sir A, W . Buller, 
Hon’ble H. Ricketts, H.B.ilarington, Esq., 
Hon’ble B. Peacock, and 

P. W. LeGeyt, Esq., H. Forbes, Esq. 

LUNACY. 

The VICE-PRESIDENT read Mes- 
sages informing the Legislative Council 


that the Governor General had assented 
to the Bill “to regulate proceedings in 
Lunacy in the Courts of Judicature es- 
tablished by Royal Charter,” the Bill 
“ to make bettor provision for the care 
of the estates of Lunatics not subject to 
the jurisdiction of the Supreme Courts of 
Judicature,” and the Bill “relating to 
Lunatic Asylums.” 

GUARDIANSHIP OF MINORS 
(BENGAL). 

The CLERK presented to the Coun- 
cil a Petition of the British Indian As- 
sociation praying for such a modification 
of the Clause introduced at the last 
meeting of the Council into the Bill 
“ for making better provision for the 
care of the persons and property of Mi- 
nors in the Presidency of Fort William 
in Bengal,” as would extend the age of 
Minority of Wards to twenty-one years. 

Mu. CUR IGF moved that the above 
Petition be printed. 

Agreed to. 

AHMEDABAD MAGISTRACY. 

Mr. LeGEYT moved tbe first read- 
ing of a Bill “ to empower the Governor 
in Council of Bombay to appoint a 
Magistrate for certain Districts with- 
in the Zillah Ahtnedabad.” He said, 
the Rajah of Bhownuggur was a de- 
pendent Chief on the Western Coast 
of the Gulf of Cambay, some of whose 
estates were included in the Zillah of 
Ahmedabad, and were subject to the 
British Laws. Certain of these estates 
he held independently, being within the 
Province of Kattywar, in respect to 
which lie was under the control of the 
Political Agent of that country. The 
Magisterial and Police duties of these 
districts in the Ahmedabad Zillah, had, 
for some time past, been the subject of 
discussion and difficulty ; and some time 
igo, the Government of Bombay resolved 
>o relieve tbe Magistrate of Ahmedabad 
>f the charge of the districts, and place 
hem under the Political Agent of K&t- 
jywar. A legal difficulty soon present- 
id itself, as the Appellate Courts had no 
urisdiction over the Political Agent, 
Eind the returns of crime in those dis- 
tricts were no longer furnished to the 
Sudder Fcuzd&ree Adawlut by tbe Ma- 
gistrate of Ahmedabad. The Sudder 
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Court at Bombay was required to frame 
the draft of an enactment empowering 
the Government of Bombay in Council 
to appoint the Political Agent of Kat- 
ty war, the Magistrate of certain villages 
in the Bhownuggur estate ; and the Bill 
which he had now the honor to present, 
had been prepared accordingly, together 
with a Schedule containing the names 
of one hundred and seventeen villages, 
which had hitherto been under the 
jurisdiction of the Magistrate of Alnne- 
dabad, but which would, under the 
Bill, be exempt from that jurisdiction 
in future. The proposed new arrange- 
ment was a mere matter of convenience ; 
and as long as it was carried out proper- 
ly, and a proper appeal was provided, it 
appeared to him there could be no ob- 
jection to the measure. 

The Bill was read a first timo. 

BREACHES OF CONTRACT BY ARTI- 
FICE) RS, &G. 

Mb. CURRIE moved that the Bill 
“to provide for the punishment of 
breaches of contract by artificers, work- 
men, and laborers in certain cases” be 
now read a second time. 

The motion was carried and the Bill 
read a second time. 


CONTINUANCE OF CERTAIN PRIVI- 
LEGES TO THE FAMILY &o. OF THE 
LATE NABOB OF THE CARNATIC. 


Mr. FORBES moved that the Bill 
u to continue certain privileges and im- 
munities to the family and retainers of 
His late Highness the Nabob of the 
Carnatic” be now read a third time and 


The motion was 
read a third time. 


carried and the Bill 


GUARDIANSHIP OF MINORS 
(BENGAL). 

On the Order of the Day for the ad- 
journed Committee of the whole Coun- 
cil on the Bill “ for making better pro- 
vision for the care of the persons and 
property of Minors in the Presidency of 
Foit William in Bengal,” being read, 
the Council resolved itself into a Com- 
mittee for the further consideration of 
the Bill. 

. Section V (the further consideration 
of which had been reserved) provided as 
follows : — 

Mr. ZeQfy% 


“ When application Bhall have been made to 
the Civil Court either by a person claiming a 
right to have charge of the property of a Min- 
or, or by any relativo or friend of a Minor, or 
by the Collector, the Court shall inquire sum- 
marily into the circumstances, and if it shall 
appear that the deceased has left a Will, and 
that the Executor or Executors named therein 
is or are willing to undertake the trust, or 
when the deceased has not left a Will or the 
Executor or Executors named in any Will is 
or are unwilling to undertake the trust, if any 
noar relative of the Minor shall desire or bo 
willing to administer to the estate, and the 
Court shall be of opinion that, such relative is 
a fit person to bo entrusted with the charge of 
the property and person of the Minor; the 
Court shall grant a Certificate to such Execu- 
tor or Executors, or near relative as the case 
may be.” 

Mu. CURIUE said, he begged to 
move the amendment in this Section of 
which he had given notice last Saturday, 
anil which hud since been printed. The 
objection taken to the Section as it origi- 
nally stood was that it seemed to requiro 
that the person who should have the 
administration of the estate of a Minor, 
should also have charge of the person of 
the Minor. In that respect, the Section 
was defective ; and he had moved that 
its consideration be postponed, in order 
that he might frame an amendment. The 
amendment which he had framed was 
intended to cure that defect. It corre- 
sponded with the previous Sections of 
the Bill, and also with the subsequent 
Sections ; and he believed that it met 
the object which was desired. He now 
begged to move its adoption. 

The amendment was as follows : — 

“That all the words after the word 'circum- 
stances* in the 8th lino of the Section be omit- 
ted, and the following be substituted for 
them : — 

' And pass orders in the case. 

1 If it shall appear that any person is enti- 
tled to have cliaige of the property of a Minor 
as Executor under a Will, and is willing to 
undertake the trust, the Court shall grant a 
Certificate of administration to such Executor. 
If there is no Will, or the Executor named 
in any Will is unwilling to undertake the trust, 
and there is any near relative of the Minor 
who is willing and fit to be entrusted with the 
charge of his property, the Court may grant 
a Certificate to such relative. The Court may 
also, if it think fit, (unless a Guardian have 
been appointed by the father) appoint such 
Executor or such relative, or any other relative 
or friend of the Minor to be tlie Guardian of 
the person of the Minor.* ** 

Mr. PEACOCK said, it appeared to 
him that the new Clause was also ob- 
jectionable. He did not thoroughly 
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understand what was meant by the term 
“ Executor.** He did not know whe- 
ther it was used here in the sense which 
the English Law gave to it, or whether 
it was intended to mean a trustee or 
devisee. There was a great distinction in 
England between an Executor and a 
trustee or devisee. The duty of an 
Executor was to dispose of the property 
lie received according to the terms of 
the Will — to apply it to the payment 
of the debts of the deceased, and to hand 
over the surplus to the devisee. In a 
case arising under this Section, an Ex- 
ecutor would cease to hold the surplus 
property in trust for the infant, but 
would hand it over to the person who 
was iutended to be the trustee. It ap- 
peared to him, therefore, that the word 
“devisee** should be substituted in the 
proposed amendment for the word “ Exe- 
cutor.** He was not aware whether 
there was 6uch a term knowu in the 
Mofussil; but it struck him that it 
would bo better to substitute it. 

But suppose that this amendment 
should be made, still he did not quite 
understand what was intended to be 
the effect of the Clause. We must read 
it in connexion with Section III. That 
Section said : — 

“ Every person who slinll clnim a right to 
have charge of property in trust for a Minor 
under a Will or other Deed, or by reason of 
nearness of kin, or otherwise, may apply to 
the Civil Court for a Cerlilieato of administra- 
tion, and no person shall be competent to in- 
stitute or defend any suit connected with the 
estate of which he claims the charge, or to 
give any legal discharge to the debtors of such 
esfcato, uniil he shall have obtained such cer- 
tificate.” 

If a person who did not claim to 
have such right under the Will, held 
nevertheless a largo property in trust 
for a Minor, and applied for a Certi- 
ficate of administration, another person 
who was the Executor of a small pro- 
perty in trust for that Minor, might 
come forward, and he, under the pro- 
posed amendment, would become ma- 
nager of the estate, and, as such, would 
mauage the whole of the property, 
including the property in the hands of 
the person applying for the Certificate 
of administration. Because the amend- 
ment said : — 

“If it shall appear that any person is enti- 
tled to have charge of the property of a Minor 
as Executor under a Will, and is willing to 


undertake the trust, the Court slinll grant a 
Certificate of administration to such Executor. 
If there is no Will, or the Executor named 
in any Will is unwilling to undertake the 
trust, and there is any near relative of the 
Minor, and fit to bo entrusted with the charge, 
the Court may grant a ' Certificate to such 
relative.” 

But supposing that the person making 
the application was not an Executor 
under a Will, but only a Trustee for the 
infant by a Deed, was the relative of 
the infant to supersede him who had 
been appointed by the donor of tho 
property, and to take all that property 
out of his bands P 

Then, the proposed amendment pro- 
vided that 

“the Court may also, if it* think fit, (unless a 
guardian have been appointed by the father) 
appoint such Executor or such relative, or 
any other relative or friend of the Minor to 
be tho guardiun of tho person of the Minor. 

\. 

If the Court should appoint an Execu- 
tor, the Executor would hold the pro- 
perty in trust for the Minor. He 
(Mr. Peacock) took a distinction be- 
tween a man appointed an Executor, 
and a man appointed guardian by tho 
father. The term “ Executor” in the 
proposed amendment clearly meant, 
not an Executor appointed by the 
father, or intended by him to be the 
guardian of the Minor. The amend- 
ment supposed first, the case of an 
Executor, and then the case of a Guar- 
dian appointed by the father. If that 
was so, there seemed to him to be no 
reason why, because a person who had 
charge of a Minor’s property merely as 
an Executor, he should also have the 
guardianship of his person and the 
control of his education. Why should 
not a person who held the property in 
trust, do the same ? The question was 
not, how tho property came. By this 
amendment, the guardianship of a 
Minor would depend, not upon the fact 
of a person holding the property of the 
Minor, but on tho question how he had 
come to hold it, irrespectively of the 
consideration whether he had or had 
not been appointed guardian of the 
Minor by the donor. 

Then, with reference to the words 
“ unless a guardian have been appointed 
by the father’* —supposing that the 
father of a child was living, was the 
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Executor or anybody else who might 
have left property to the child, to su- 
ersede him, and to assume the guar- 
ianship of the child's person and the 
management of his education ? He 
(Mr. Peacock) apprehended that the 
father, whilst living, was the lawful 
guardian of his child during its minor* 
ity, and that he ought never to be 
superseded in such guardianship, unless 
it could be proved that he was unlit to 
be entrusted with it. The duty was 
vested in him by law ; and except upon 
proof of some disqualifying cause, it 
ought to remain with him. 

Then, suppose that a Hindoo lady 
under age, was married to an adult hus- 
band who was competent to take care of 
his own and his wife’s property. If any 
one should happen to be an Executor 
under a Will, and, as such, should claim 
to hold property in trust for the wife, he 
might, under the proposed amendment, 
claim also to be the guardian of the 
wife. The husband was the legal 
guardian of his wife, and the father was 
the legal guardian of his child ; and the 
power and duty of such guardianship 
ought not to he taken away from them, 
unless it could be satisfactorily shown 
that they were persons in whom the 
duty could not properly be reposed. 
The principles of the Hindoo law relat- 
ing to this subject were thus laid down 
in Macnaghtcn’s work, Yol. I. Chap. 
VII.:- 

“ A father is recognized as the legal guardian 
of his children, when he exists ; and when 
the father is dead, the mother may assume the 
guardianship ; but where the duties of manager 
und guardian are united, she is, in the exercise 
of the former capacity, necessarily subject to 
the control of her husband’s relations : and 
with respect to the Minor’s person likewise, 
there are someacls to which she is incompetent ; 
sucli as, the performance of the several initia- 
tory rite9, the management of which rests with 
the paternal kindred. In default of her, an 
elder brother of a Minor is competent to as- 
sume the guardianship of him. In default of 
such brother, the paternal relations generally 
are entitled to hold the office of guardian ; 
and failing such relatives, the office devolves 
on the maternal kinsmen, according to their 
degree of proximity ; but the appointment of 
guardians universally rests with the ruling 
power.” 

The father, therefore, was recognized 
•s the legal guardian of his children 
while he existed. It might happen 
Mr, Peacock 


that a child might have property left 
to him while his father was living. An 
uncle might leave property to him, or 
he might succeed to property in pre- 
ference to his father. If he should gain 
property by virtue of any of these 
means, the father ought not to be de- 
prived of the guardianship of his per- 
son. Then, it was further laid down 
in Macnaghten’s Hindoo Law — 

“ that the guardianship of a female, whether 
she be a Minor or adult, until she be disposed 
of in marriage, rests with her father : if lie be 
deud, with her nearest paternal relations. Af- 
ter her marriage, a woman is subjected to the 
control of her husband’s family. In the first in- 
stance, her husband is her guardian: in default 
of him, her sons, grandsons, and great grandsons 
are competent to assume the guardianship, and in 
default of them, her husband’s heirs genera lly, 
or those who are entitled to inherit his estate 
after her death, are competent to exercise the 
duties of guardian over herself and her proper- 
ty. On failure of her husband’s heirs, her 
paternal relations are her guardians ; and fail- 
ing them, her matornnl kindred. In point 
of fact, females are kept in a continual state of 
pupilage.” 

He thought, therefore, that the pro- 
posed amendment was wrong in being 
so framed as to admit of an Executor 
being appointed guardian in supersession 
of a father or a husband. 

Again, it was provided by Section IX 
that: — 

“ Whenever the Court shall grant, a certifi- 
cate of administration to the estate of a Minor 
to the Public Curator or other person as afore- 
said, it shall at the same time appoint a guar- 
dian to take charge of the person and mainte- 
nance of the Minor. The person to whom a 
certificate of administration lias been granted, 
unless he bo the Public Curator, may be ap- 
pointed guardian. Provided always that the 
legal heir of a Minor shall not be appointed 
guardian of his person. ” 

There might be many cases in which 
a father might be the legal heir of his 
child, and there might be cases in which 
a husband might be the legal heir of 
his wife. For instauce, a man might 
marry a girl who had arrived at 
the age of puberty, but was still a 
Minor ; she might have a streedhun ; 
she might bear no children, and conse- 
quently would have no grandson. It 
was laid down that, in such a case, the 
husband might inherit the streedhun . 
But by Section IX of this Bill, because 
he thus was his wife’s legal heir, he 
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was not to have the guardianship of her 
person. 

Then, again, this Bill made no spe- 
cial provision with respect to the guard- 
ianship of female Minors, which the 
Court of Wards Regulation (X. 1793) 
did. Section XXI of that Regulation 
said: — 

<c The rules contained in Section V III for 
the election of managers are to be applied also 
to the choioe of guardians : with these differ- 
ences, that the guardianship shall, in no in- 
stance be entrusted to the legal heir or other 
person interested in outliving the ward.” 

That would exclude the husband. 
The Section then proceeded: — “And 
that female Minors shall have guardians 
of their own sex.” When he found 
such a provision made in the Court of 
Wards Regulation, he thought that a 
similar provision should be made iu this 
Bill. 

Then, some provision ought to be 
made for the education of a Minor. If 
male, he should be sent to a College ; 
if female, the control of her education 
should be committed to her husband, 
provided he was not an improper person. 
The Court of Wards Regulation made 
provision for this object. It said : — 

“ The guardians of female Minors, who, 
agreeably to Section XXI, are to be of the 
same box, are also to take care that their wards, 
when arrived at the age of tuition, receive un 
education suitable to tlioir condition.” 

There was no such provision in this 
Bill. The Bill provided that Minors 
ought to be educated, if their estates 
paid revenue to Government. 

Section VI of the Court of Wards 
Regulation said : — 

«• The trusts of manager for disqualified land- 
holders, and guardian to them, are to be con- 
sidered altogether distinct, but, as hereafter 
specified, they may, in some instances, be vested 
in the same person ; and the rules contained jn 
the following Sections relative to managers 
and guardians respectively are founded on this 
distinction.” 

And then, Section XV provided — 

“ Agreeably to the distinction laid down in 
Section VII, the manager is to have the entire 
ore of the estate, real and personal. He will 
therefore have the exclusive charge of all lands, 
Malgoozaree or lakhiraj, as well as all houses, 
tenements, goods, money, and moveables, of 


whatever nature belonging to the Proprietor 
whose estate may be committed to his charge, 
excepting only the bouse wherein such Proprie- 
tor may reside, the moveables wanted for his 
or her use, and the money allowed for the sup- 
port of the Proprietor, and his or her family, 
entitled to a provision, which are to be left to the 
care of the fpardian, where distinct guardians 
may be appoiuted. Both managers and guard- 
ians, on their receiving charge of any property, 
are to sign an exact inventory of the same, 
which is to bo deposited in the treasury of the 
Collectorship” 

All these provisions were made by the 
Court of Wards Regulation. This Bill 
certainly did not contain them. If the 
amendment now proposed in Section V 
were to be adopted, by which the guar- 
dianship of a Minor might be given to 
an Executor, some provision ought to 
be made that the Executor should not 
supersede the natural and legal right of 
a father to be the guardian of his own 
children ; — and again, that the guardian- 
ship of a female Minor who was mar- 
ried to an adult husband, should be left 
to her husband. 

In accordance with these views, he 
should move that the following Proviso 
be added to Section V : — 

“Provided that nothing in this Act shall 
authorize the appointment of a guardian of the 
person of a female, whoso husband is not a 
Minor, or the appointment of a guardian of the 
person of any Minor whoso father is living 
and is not a Minor; and provided also that noth- 
ing in this Act shall authorize the appointment 
of any person other than a female as the guar- 
dian of the person of a female.” 

The object of this Proviso was that 
the fact of property coming to a Minor 
or an infant wife, should not deprive the 
father or the husband of their respective 
rights of guardianship. In England, if 
the Court saw that a father was an 
improper person to have the guardian- 
ship of the person of his child, or a 
husband of the person of his wife, it 
might remove him from such guardian- 
ship. tie (Mr. Peacock) did not know 
what the Law on that subject might 
bo in the Mofussil. If it was intended 
now to provide a Law in respect either 
to fathers or to husbands, then there 
ought to be some distinct Clause to the 
effect of the Proviso proposed by him. 
The Proviso only said that an Executor 
ought not to be appointed in super- 
session of a father or a husband. He 
supposed that this Bill was really 
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orphans — children without fathers ; but 
nevertheless, as its scope was general, 
and as it would comprehend the case of 
all Minors, it appeared to him that 
there ought to be some provision like 
that contained in the Proviso which he 
submitted. This Act dealt with every 
one living out of the jurisdiction of the 
^Supreme Court, except a British sub- 
ject ; and when so dealing, it ought 
not to deprive fathers and husbands of 
their natural and legal right to the 
guardianship of their children and 
wives. 

The CHAIRMAN said, he wished 
to say a few words about the term 
“ devisee” before the amendment was 
put to the vote. Probably the best 
mode of taking the sense of the Com- 
mittee on the points raised would be to 
put the question that the amendment 
moved by the Honorable Member for 
Bengal be adopted; and if that were 
decided in the affirmative, to put the 
further question that the Proviso moved 
by the Honorable and learned Member 
who had spoken last, be added to the 
Section. 

With respect to the proposed change 
of phraseology in the amendment moved 
by the Honorable Member for Bengal, 
lie spoke under correction as not familiar 
with the practice in the Mofussil, but 
lie thought that it would be very inex- 
pedient to introduce such a word as 
“ devisee” or any word which implied 
a distinction between gifts by will of 
immoveable property, and gifts by will 
of moveable property. The wills that 
would most frequently be the subject of 
enquiry under this Act were the wills 
of Hindoos. In nine out of ten of these 
cases, the word used was “ turney” or 
“attorney.” In the Supreme Court, 
that term was considered as implying 
a person to whom the whole of the pro- 
perty passed upon the trusts of the 
Will ; and he imagined that the same 
was the case in the Mofussil. Looking 
back to the former Section of the Bill 
to which the Honorable and learned 
Member had drawn attention, it ap- 
peared to him that (though he believed 
the case would be of very rare occur- 
rence) the Bill did contemplate the 
right of a trustee appointed by a 
Deed to have charge of the property of 

a Minor ; and, therefore, he thought it 
■ •- 



ber for Bengal would alter his amend- 
I ment so that it should run thus : — 

i 

“ and pass orders in the case. 

“If it shall appear that any person claiming 
the right to have charge of the property of a 
Minor is entitled to such right by virtue of a 
Will or Deed, and is willing to undertake the 
trust, the Court shall grant a Certificate of 
administration to such person. If there is no 
person so entitled, or if such person is unwil- 
ling to undertake tho trust, and there is any 
near relative of the Minor who is willing and 
fit to be entrusted with the charge of his pro- 
perty, the Court may grant a Certificate to 
such relative. The Court may ulso, if it think 
fit, (unless a gunrdian have been appointed by 
the father), appoint such person as aforesaid 
or sueh relative, or any other relative or friend 
of tho Minor to bo the guardian of the person 
of the Minor.’* 

Mr. PEACOCK said, tho alteration 
suggested by tho Honorable and learned 
Chairman would meet both the ob- 
jections be had taken to the proposed 
amendment. Ho thought that the party 
appointed ought to have the guardian- 
ship of the person of the Minor whether 
his appointment was by Will or by 
Deed. 

The CHAIRMAN said, be had no 
objection whatever to make it incum- 
bent on the Court to recognize the na- 
tural and legal right of a father to the 
guardianship of his infant child, or that 
of a husband to the guardianship of bis 
wife, unless he were personally unfit to 
be entrusted with the charge ; but be 
should have thought that tho words of 
the amendment which recognized the 
right of the father to appoint a guardian 
seemed to imply that he, if living, was 
the proper person to be appointed guard- 
ian, in the rare cases in which the ap- 
pointment of a guardian in his lifetime 
might become necessary. The 9th Sec- 
tion, however, as it stood, might pre- 
vent such an appointment, inasmuch as 
the father would often be the presump- 
tive heir of his infant son. 

He felt a very strong objection to the 
provision inserted by the Select Com- 
mittee in that Section which would, in 
many cases, exclude persons having a 
preferential right to guardianship, on 
the ground that they would also be en- 
titled to property on the death of their 
wards. A Hindoo father might leave 
a widow and a son. If the son died 
during his minority, of course the pro- 
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' perty inherited by him from his father 
would pass to his mother ; hut that was 
no reason why the mother should be de- 
prived of the guardianship of her child 
while he lived. He had no objection to 
the amendment proposed, if it were al- 
tered as he had suggested ; and at the 
proper stage, he would move that the 
provision in Section IX to which he had 
referred, be omitted. 

Mu. CURRIE said, he was much ob- 
liged to the Honorable and learned Chair- 
man for the alteration he had suggest- 
ed in his amendment. It would cer- 
tainly make Section V more completo. 
The only case contemplated by the ear- 
lier Regulations of a person holding pro- 
perty in trust for a Minor, was that of 
an Executor ; and it was following these 
earlier Regulations that he had made 
mention of an Executor only in this 
Section. 

The amendment was then altered as 
suggested by the Chairman and agreed 
to. 

Mr. PEACOCK, with the leave of 
the Council, withdrew his Proviso, stat- 
ing that he should move it as a sub- 
stantive Section after Section XXII. 

Sections VI and VII were passed 
after verbal alterations rendered neces- 
sary by the amendments made in Sec- 
tion V. 

The CHAIRMAN moved that the 
Proviso in Section IX (which excluded 
the legal heir of a Minor from the 
guardianship of liis person) be omitted. 

The Motion was carried, and the 
Section then passed. 

Mr. PEACOCK then moved that 
the following be inserted as a new Section 
after Section XXII : — 

“Nothing in this Act shall authorize the 
appointment of a guardian of the person of a 
female whose husband is not a Minor, or the 
appointment of a guardian of the person of 
any Minor whose father is livim? and is not a 
Minor; and nothing in this Act Bhnll autho- 
rize the appointment of any person other than 
a female as the guardian of the person of a 
female. If a guardian of the person of a Minor 
be appointed during the minority of the father 
or husband of the Minor, the guardianship 
shall cease as soon as the father or husband 
(as the case may be) shull attain the age of 
majority.” 

Mr. CURRIE said, he had no ob- 
jection to that part of the proposed 
Section which referred to married fe- 
males and to females generally ; but he 
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thought it would be better to leave out 
all mention of the father, because al- 
most the only case in which property 
would come to a Minor whose father 
was living, would be the case of ’adop- 
tion. In a case of adoption, the father 
ceased to have any interest in the child, 
and probably would not be the most 
suitable person to be appointed his 
guardian. Then, the Bill left it entirely 
in the discretion of the Court to appoint 
the most suitable person. Unless the 
child should have left his family altoge- 
ther by adoption, the father would 
generally bo the most suitable person to 
be his guardian, and it might be safely 
left to the Court to appoint him. He 
(Mr. Currie) did not mean to offer any 
opposition to the proposed Section, es- 
pecially as the Bill would be published, 
and the Section might be further con- 
sidered hereafter ; but he should wish 
it to be restricted to females. 

The Section was put and agreed to. 

Section XXIII (the interpretation 
clause) provided that 

“ the expression * Civil Court 1 as used in this 
Act shall bo held to mean the principal Court 
of original jurisdiction in the District.” 

Mr. CURRIE moved that after the 
word “ District,** the following should 
be inserted 

• 4 and shall not include the Supreme Court ; 
and nothing contained in this Act shall be 
held to affect the powers of the Supreme Court 
over the person or property of any Minor 
subject to its jurisdiction.” 

The Motion was carried, and the Sec- 
tion then passed. 

The Council then resumed its sitting, 
and the Bill was reported. 


CIVIL PROCEDURE. 

On the Order of the Day being read 
for the adjourned Committee of the 
whole Council on the Bill “ for simpli- 
fying the Procedure of the Courts of 
>ivil Judicature not established by Roy- 
al Charter**— 

Mr. LeGEYT moved that the consi- 
deration of the Bill be postponed until 
after the consideration of the next 
Bill. 

Agreed to. 

'2 Q 
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SIR JAMSET.fflE JEEJEEBflOY’S 
ESTATE. 

Mb. LeGEYT moved that the Bill 
“ for settling a sum of Company’s Ru- 
pees twenty-five lacs, Government four 
per centum Promissory Notes, and a 
Mansion-house and hereditaments called 
Mazagon Castle, in the Island of Bom- 
bay, the property of Sir Jatnsetjee Jee- 
jeebhoy, Baronet, so as to accompany 
and support the title and dignity of a 
Baronet lately conferred on him by her 
present Majesty Queen Victoria, and 
for other purposes connected there- 
with” be re-committed to a Committee 
of the whole Council for the purpose of 
considering proposed amendments there- 
in. 

Agreed to. 

Mr. LeGEYT said, the Council 
would have learnt from the paper from 
the Secretary to tho Government of 
Bombay which had been circulated last 
week, that a wish had been expressed by 
Sir Jamsetjee Jeejeebhoy and concurred 
in by the Government, that a slight mo- 
dification should be made in the Bill as 
passed by a Committee of the wholfe 
Council and transmitted to Her Majesty 
for assent. Last Saturday, it was sug- 
gested to him that the Bill might be 
recommitted, and the new provision re- 
commended by the Government of Bom- 
bay considered. The provision was 
contained in the 3rd paragraph of Sir 
Jamsctjee’s letter to the Government 
of Bombay. Sir Jamsetjee said : — 

“ I take this opportunity of intimating my 
wish that tho Draft Act which I forwarded to 
yon on the 28th Ultimo, should bo slightly mo- 
dified as follows, namely, instead of specially 
settling Hwcuty-five lacs of Rupees in four 
per cent . Bengal Government Promissory 
Notes,* I would wish it providod in the Act 
that such an amount of Government Promis- 
sory Notes be settled, as will yield an income of 
not less than one hundred thousand Rupees 
per annum. 

On going back to the original cor- 
respondence in England between the 
friends of Sir Jamsetjee Jeejeebhoy and 
the President of the Board of Con- 
trol, Jio found that in pursuance of 
that correspondence, a Bill was draft- 
ed, and forwarded to the Legislative 
Council ; and, as the Council was aware, 
it was passed in that form in Committee 
of the whole Council. The alteration 


now proposed was that, in Section III, 
after the word “Notes” in the sixth 
line, the following words should be intro* 
duced : — “ or such amount of Govern-* 
ment Promissory Notes as will yield an 
income of not less than one lac of Rupees 
per annum.” Hedid not propose tomuke 
any specific mention of five per cent. 
Promissory Notes. He thought it suffici- 
ent to say such amount of Government 
Promissory Notes as would yield an an- 
nual income of not less than one lac of 
Rupees. 

Mr. PEACOCK said, it was not his 
intention to oppose the proposed altera- 
tion. Sir Jamsetjee Jeejeebhoy said : — 

“ As the proposed change i 8 in itself trivial, 
so far as the Act is concerned ; as it involves 
no eleparturo from the spirit or intention of the 
Act j and as the originally proposed amount of 
annual income derivable from the settlement 
will remain unaffected thereby— I feel confi- 
dent that Government will consider my propo- 
sal a very reasonable one,* 1 

He (Mr. Peacock) could not say that 
the income derivable from the settle- 
ment would remain unaffected by the 
change proposed. What Sir Jamsetjee 
Jeejeebhoy proposed was to substitute 
twenty lacs of five per cent. Promissory 
Notes for twenty-five lacs of four per 
cent. Promissory Notes. The interest of 
five per cent, had been guaranteed for a 
certain period only. If after that period 
it should be reduced to four per cent, the 
investment now proposed would yield 
only eighty thousand Rupees a year, 
or produce only twenty lacs of money 
in the event of the trustees refusing 
to a diminution of the rate of interest, 
so that the income of this Baronetcy 
might be reduced from one lac to eighty 
thousand Rupees a year. Therefore, the 
settlement would be materially affected 
by the alteration desired. If Sir Jam- 
setjee Jejeebhoy wished to secure an 
investment which would yield eighty 
thousand Rupees a year, he (Mr. Pea- 
cock) had no objeotion to his so doing 
if it were in conformity with the under- 
stand^ on which the Baronetcy had 
been granted. If the modification pro- 
posed were adopted, it could not be said 
that Sir Jamsetjee Jejeebhoy was secur- 
ing a lao a year tor the Baronetcy 

Mb. LeGEYT said, there was no de- 
nying the force of the objection taken 
by the Honorable and learned Member ; 
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but did it not equally apply to the four 
per cent, loan ? There was no guarantee 
that the four per cent. Promissory notes 
would always yield four per cent. The 
interest payable upon them might be 
reduced to three and a half per cent. 
The nature of the guarantee did not 
appear to be such as to ensure beyond 
all possible chance of a change an 
income of a lac a year for the Baronet- 
ry. The income must be subject to 
certain changes of wlvch no one could 
now say that they would take place or 
not. 

The motion was then put, and agreed 
to, and the Section then passed. 

The Preamble and Title were next 
re-considered and amended. 

The Council resumed its sitting, and 
the Bill was reported. 

CIVIL PROCEDURE. 

On the Order of the Day for the ad- 
journed Committee of the whole Council 
on the Bill “ for simplifying the Pro- 
cedure of the Courts of Civil Judicature 
not established by Royal Charter,* * 
being read — the Council resolved itself 
into a Committee for the further con- 
sideration of the Bill. 

Section 49 of Chapter III provided 
that in suits for moveable property, 
when the Defendant is about to leave 
the jurisdiction “with intent to 
avoid or delay the Plaintiff, 1 * the Plain- 
tiff may apply that security be taken 
for his appearance. 

Sm ARTHUR DULLER moved 
that the words “ or to obstruct or delay 
the execution of any degree that may 
be passed against him 1 ’ be inserted 
after the words “ with intent to avoid 
or delay the Plaintiff.” 

Agreed to. 

Sm ARTHUR BULLED moved 
that the words “ or that he has disposed 
of or removed from the jurisdiction of 
the Court his property or any part 
thereof” be inserted after the words 
“ is about to leave the jurisdiction of 
the Court.” 

The motion was carried, and the 
Section then passed. 

Section 50 prescribed the mode in 
which the Court should proceed on 
such application. 

Sm ARTHUR BULLER moved that 
the words “ or that he has disposed of or 
removed from the jurisdiction of the 


Court, his property or any part thereof 
with intent to obstruct or delay the 
execution of any decree” be inserted 
before the word “ it” in the 9th line of 
the Section. 

The motion was carried, and the Sec* 
tion as amended passed. 

The postponed Section 53 pro* 
vided that “ if, on trial of the suit, it 
shall appear to the Court that the 
arrest of the Defendant was applied for 
on insufficient grounds, or if the claim 
of the' Plaintiff is disallowed,” the Court 
may award compensation to the Defend- 
ant ; 

“ Provided that the amount of compensa- 
tion awarded under thiB Section shall not 
exceed one hundred Rupees if the decree be 
passed by a Court whose jurisdiction may not 
exceed the sum of one thousand Rupees, or 
five hundred Rupees if it be passed by any 
other Court.’* 

Mb. HARINGTON moved that the 
words “on the trial of the Suit” be 
omitted from the Section. 

Agreed to. 

Mb. PEACOCK moved that the 
words “ and it shall appear to the Court 
that there was no probable ground for 
instituting the suit” be inserted after the 
word “ disallowed” in the 5th line of 
the Section. 

Agreed to. 

Mr. RICKETTS, with the leave of 
the Council, withdrew the Motiou which 
lie had made at the last Meeting for 
the omission of all the words after the 
word “ arrest” in the 10th line of the 
Section, observing that the amendment 
just made entirely met his views. 

Mb. HARINGrTON moved that the 
words “ not exceeding the sum of one 
thousand Rupees” be inserted after the 
word “ amount” in the 7th line of the 
Section. 

Agreed to. 

Mr HARINGTON moved that the 
words “ amount of compensation award- 
ed under this Section, shall not exceed 
one hundred Rupees if the decree be 
passed by a Court whose jurisdiction 
may not exceed the sum of one thou- 
sand Rupees, or five liunared Rupees 
if it be passed by any other Court” be 
left out, and the words “Court shall 
not award a larger amount of compensa- 
tion under this Section, than it is com- 
petent to such Court to decree in an 
action lor damages” substituted for t hem. 
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The motion was carried, and the Sec- 
tion as amended passed. 

Sections 54 to 50 were severally passed 
as they stood. 

The consideration of Sections 57 to 
59 was postponed. 

Sections 60 to 62 were severally 
passed as they stood. 

Section 63 provided as follows : — 

“ If on the trial of the suit, it shall appear 
to the Court that the attachment was applied 
for on insufficient grounds, orif the claim of the 
plaintiff is disallowed either wholly or in part, 
the Court may (on the application of the de- 
fendant) award against the plaintiff in its de- 
cree such amount as it may deem a reasonable 
compensation to the defendant for the expense 
or injury occasioned to him by the attachment 
of his property. An award of compensation 
under this Section shall bar any suit for da- 
mages in respect of such attachment.” 

Mb. HARINGTON moved that the 
words “ on the trial of the suit” after 
the word “ If” in the first line of the 
Section, he left out. 

Agreed to. 

Mb. PEACOCK moved that the 
words “ or if the claim of the plaintiff 
is disallowed either wholly or in part” 
after the word “ grounds” in the fifth 
line of the Section, be left out, and that 
the words “ if the suit of the plaintiff 
is dismissed, or judgment is given against 
him by default or otherwise, and it shall 
appear to the Court that there was no 
probable ground for instituting the 
enit” be substituted for them. 

Agreed to. 

Mr. HARINGTON moved that the 
words “ not exceeding the sum of one 
thousand Rupees” be inserted after the 
word “ amount” in the ninth line of the 
Section. 

Agreed to. 

Mb. HARINGTON moved that the 
words “ provided that the Court shall 
not award a larger amount of compensa- 
tion under this Section, than it is com- 
petent to such Court to decree in an 
action for damages” be inserted after 
the word “ property” in the 12th line 
of the Section. 

The motion was carried, and the Sec- 
tion, as amended, passed. 

Mb. PEACOCK moved that the 
Standing Orders be suspended to enable 
him to move an amendment in Sec- 
tion 53. 

Agreed to. 


Mb. PEACOCK moved that the 
words “ if the claim of the plaintiff is dis- 
allowed” after the word “ or” in the 4th 
line of the Section, be left out, and that 
the words “ if the suit of the plaintiff is 
dismissed, or judgment is given against 
him by default or otherwise,” be sub- 
stituted for them. 

The motion was carried and the Sec- 
tion then agreed to. 

Section 64 provided as follows : — 

“Attachments before judgment shall not 
affect the rights of persons not parties to the 
suit, nor bar any person holding a decree 
againBt the defendant from applying for the 
salo of the property under attachment in exe- 
cution of such decree. Provided that, in the 
case of a person holding a decree, he shull 
satisfy the Court that he has used duo diligence 
in endeavoring to enforce the decree ; but any 
neglect on the part of the person holding the 
decree shnll not prevent the sale of the property 
in execution, if such person can show that the 
attachment before judgment was obtained for a 
fraudulent purpose.” 

The CHAIRMAN said the Proviso 
was a sort of Proviso on a Proviso. 
The object of the first part of the 
Section was good ; it provided that an 
attachment obtained before judgment 
should not over-ride the claim of any 
creditor holding a decree against the 
defendant to sell the property in satis- 
faction of bis decree; but the Proviso 
appeared to him objectionable and likely 
to cause unnecessary litigation, and lie 
should move that it be omitted. 

The CHAIRMAN moved that the 
proviso above quoted be omitted. 

The motion was carried and the Sec- 
tion then passed. 

Section 65 was passed as it stood. 

Section 66 provided as follows : — 

“ Whenever lands paying revenue to Go- 
vernment form the subject- of a suit, if the 
party in possession of such lands shall neglect 
to pay the Government revenue, and a public 
sale shall in consequence be ordered to take 
pluce, the party not in possession shall, upon 
payment of the revenue due previously to the 
sale (and with or without security at the dis- 
cretion of the Court) bo put in immediate 
possession of the lauds, and the Court in its 
decree shall award against the defendant the 
amount so paid, with interest thereupon at 
such rate as to the Court may seem fit.” 

The CHAIRMAN moved that the 
word “ shall” in the 13th line of the 
Section he struck out, in order that the 
word “ may” might be substituted for 
it. 

Agreed to. 
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words “ or may charge the amount so 
paid, with interest thereupon, at such 
rate as the Court may order, in any 
adjustment of accounts which may be 
directed in the final decree upon the 
cause” be added to the Section. 

The motion was carried, and the 
Section then passed. 

Section 67 provided for the issue of 
injunctions to stay waste or alienation 
of property in dispute in any suit, and 
for the appointment of a receiver or 
manager if necessary. It further pro- 
vided that 

“ if the property be land paying revenue to 
Government, the Court shall appoint the 
Collector to be receiver and manager of such 
land, if the Government by a general order in 
that behalf shall so direct. 1 * 

Mr. RICKETTS moved the substi- 
tution of the words “and it is con- 
sidered that the interest of those con- 
cerned will be promoted by the manage- 
ment of the Collector” for the words 
“ the Court shall” in the 34th line. 

Agreed to. 

Mr. R1CKEITS moved the omis- 
sion of the words “ if the Government, 
by a general order in that behalf 
shall so direct” at the end of the Sec- 
tion. 

Mr. PEACOCK said the management 
of an estate for the prevention of waste 
was a duty as between private persons. 
The Government had no interest in it. 
The Collector received a high salary 
from Government for tho performance 
of his public duties, and his time ought 
not to be given to such additional du- 
ties as were contemplated by the pro- 
posed amendment. In many districts, 
the Collectors would be also Magis- 
trates; and if the duties were cast 
upon them, they would be prevented 
from discharging the legitimate func- 
tions of their office. He did not mean 
to oppose the amendment ; but it did 
appear to him that it had better not 
be inserted. 

Mr. RICKETT’S motion was then 
put and carried. 

Mr. PEACOCK moved the addition 
of the following words to the Sec- 
tion : — 

“unless the Government shall, by any ge- 
neral order, prohibit the appointment of 
Collectors for such purpose, or shall in any 
particular case prohibit the api ointment of 
the Collector to be such receiver.’ 1 


say he thought it desirable that these 
words should be added to the Section. 
It was not likely that the Government 
would take advantage of them, but still 
he would not give it so large a power 
as they would confer. It had been the 
practice for Collectors to manage lands 
paying revenue to Government in these 
cases ; the practice had proved to be 
very much to the advantage of the 
persons concerned, and he would leave 
the Section as it now stood. He be- 
lieved that the disorction of appointing 
Colleotors or not, was much better in 
the hands of the Court than in those of 
the Government. 

The motion being put — 

The Council divided. 

Ayes, 5. Noes, 3. 

Mr. Forbea. Mr. Currie. 

Mr. Harington. Mr. LeGeyt v 

Sir Arthur JJuller. Mr. Ricketts. 

Mr. Peacock. 

The Chairman. 

So the motion was carried and the 
atuendi-d Section passed. 

Section 68 was passed as it stood. 

Tub CHAIRMAN moved that thp 
following new Section be introduced 
after Section G8 namely — 

“ The Court may in every case before grant- 
ing an injunction require such reasonable 
notice of the application for the same to be 
given to the opposite party as to it shall seem 
tit.” 

Agreed to. 

Section 69 was passed after amend- 
ments similar to those in Section 
63. 

The further consideration of the Rill 
was postponed, and the Council resumed 
its sitting. 

STB JAMSETJEE JEJEEBHOY*S 
ESTATE. 

Mr. LeGEYT moved that the Bill 
“ for settling a sum of money and a man- 
sion-house and hereditaments called 
Mazagon Castle, in the island of Bom- 
bay, the property of Sir Jamsetjee Je- 
jeebhoy, Baronet, so as to accompany 
and support the title and dignity of a 
baronet lately conferred on him by her 
present M^esty Queen Victoria, and for 
other purposes connected therewith, 1 ’ 
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a« now amended, be forwarded to the 
President in Counoil for transmission 
to the Secretary of State for India with 
the request that he will obtain Her 
Majesty's sanction to the same, but 
with an intimation that, if any objection 
should exist to the Bill in its present 
form, the Council will be prepared to 
pass the Bill as it was settled on the 
28th of August last. 

Agreed to. 

CONTINUANCE OF CERTAIN PRIVI- 

LEGES TO THE FAMILY &o. OF THE 

LATE NABOB OF THE CARNATIC. 

Mr. FORBES moved that Mr. 
Ricketts be requested to take the Bill 
u to continue certain privileges and 
immunities to the family and retainers 
of his late Highness the Nabob of the 
Carnatic" to the President in Council 
in order that it may bo submitted to the 
Governor General for his assent. 

Agreed to. 

STATE OFFENCES. 

Mr. LkGEYT moved that a com- 
munication received by him from the 
Bombay Government relative to an 
amendment of Act XI of 1857, regard- 
ing State offences, bo laid upon the 
table and referred to the Select Com- 
mittee on the Indian renal Code. 
It would be in the recollection of the 
Council that, when that Act was passed, 
the Presidency of Bombay was specially 
excluded from its provisions. The Go- 
vernment of Bombay now complained 
that the enactment still in force in that 
Presidency — Regulation XIV. 18^7, 
did not suit them so well as Act XL of 
1857 would do. A Commission Court 
was held at Ahmednuggur on the 2 1st 
of August last for the trial of certain 
prisoners charged with Treason and Re- 
bellion. The Commissioner, in submit- 
ting the Proceedings, stated that, under 
Section VII of Regulation XIV. 1827, 
the Court had no alterative but to pass 
the only sentence therein set forth, 
which was sentence of “ Death and con- 
fiscation of property." He added — 

“ The Bombay Code admits of no intermediate 
punishment between Death and ten years' im- 
risonmont for Treason and Rebellion. The 
ret punishment is in all ordinary cases too 
severe; the second is frequently inadequate. 

I think, therefore, it would be expedient to can* 

Mr. LeQevt 


eel the Proviso in Section I of Act XI of 1857, 
which renders that Act not applicable to the 
Regulation Provinces of the Bombay Presi- 
dency.” 

The Government of Bombay fully 
concurred in this suggestion, and desired 
a rescission of the Proviso referred to, 
He Mr. (LeGeyt) felt* considerable diffi- 
culty in dealing with the subject ; but 
as he understood that the Acts in ques- 
tion would go before the Select Commit- 
tee on the Penal Code for consideration 
in connexion with the Chapter relating 
to State offences, he thought that the 
best course would be to refer the com- 
munication he had received, to that 
Committee. 

Tub CHAIRMAN said, he certainly 
had no recollection that he was respon- 
sible for the alterations by which the 
Presidency of Bombay had been exclud- 
ed from the provisions of Act XI of 
1857 to which the Honorable Member 
had alluded. But referring the pre- 
sent communication to the Select Com- 
mittee on the Penal Code would 
hardly meet the wish of the Govern- 
ment of Bombay, because there was no 
doubt that that Code would provide 
a general law relating to the offences 
against the State for all India. That, 
however, was not the present object of 
the Government of Bombay. They 
wished for the immediate application 
of a temporary Act to their Presidency. 
The better plan would be to bring in a 
short Bill for the purpose. 

Mu. LeGEYT, with the leave of the 
Council, withdrew his motion. 

BREACHES OF CONTRACT BY 
ARTIFICERS, &o. 

Mr. CURRIE moved that the Bill 
“ to provide for the punishment of 
breaches of contract by artificers, work- 
men, and laborers in certain cases" be 
referred to a Select Committee consist- 
ing of the Vice-President, Mr. LeGeyt, 
Mr. Forbes, and Mr. Currie. 

Agreed to. 

GUARDIANSHIP OF MINORS 
(BENGAL). 

Mr. CURRIE moved that the Bill 
“ for making better provision for the 
care of the persons and property of 
Minors in the Presidency of Fort 
William in Bengal," as settled in Com* 
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mittee of the wlw>te Qgp#& Jteb* 
U*M forgenenU fcfiwajflf * 
(A^rw^to* ■» 

FEAtTDS ON IfTSUREBS. , 


v Atanfaf tori* tb IMS **'’ 

v PsfWyi , 

The HoKmWthe^^w&f. Ww- 

Pr&tttat, In fto Chair. 


Ma. LbGEYT moved that a commu- 
nication received by him from the 
Bombay Government relative to a con 
tarn classof frauds practised in Guzerat 
on Insurers, be kid upon the table and 
referred to the delect Committee on 
the Indian Penal Code. 

Agreed to. 


CONSERVANCY OP MILITARY 
CANTONMENTS (BENGAL). 


Me. PE \ COCK moved that the 
St lect Committee on the Bill w for the 
Conseivancy of Military Cantonments 
in the Piesidency of Bengal*’ be dis- 
chaiged. * 4 

Agreed to. 

CIVIL PROCEDURE. 


Me RICKETTS gave notice that he 
would propose an amendment in Sec- 
tion 72 Chapter IV of the Bill “ for 
simplifying the Procedure of the Courts 
ot Civil Judicature not established by 
Royal Charter ” to the effect that no 
party shall be imprisoned under a 
electee for less than fifty Rupees for 
any peuod exceeding one month, and 
under a decree for less than five 
hundred Rupees for any period ex- 
ceeding six months. 


Also an amendment in Section 
76 of the same Chapter to the 
efftet that, when a defendant shall 
have been imprisoned and having 
delivered up all his property shall 
have been discharged by the Court, if 
the amount of the decree under exe- 
cution shall not exceed five hundred 
Rupees, it shall be competent to the 
Court to declare the dofendant absolv- 
ed from all further liability under 
such decree. 


Me. LeGEYT gave notice that he 
would propose to omit so much of Sec- 
tion 143 Chapter 111 of the above 
Bill as requires that depositions of 
witnesses shall be taken and that the 
notes by the Judges shall form the re- 
cord. - 

The Council adjourned. 


Hqp’ble Lieui Goal. 

Sir J. Otftram, 
Hon’ble B Peacock, 
P.W, LeGeyt, Esq., 


& Gertie, Esq., 

H. B. Harington, 
Esq., and 
H. Forte* Esq. 


Thu CLERK presented* Petition 
of Inhabitants of the Q4»Pm unnaha 
praying, With reference to the Bill 
“ for making better provision for the 
care of the persons and property of 
Minors in the Presidency of Fort 
William in Bengal,” that the age of 
majority be not fixed at twenty-one 
years. 

Ms CURRIE said, the Petitioners 
had misunderstood the Bill altogether. 
The age of majority was fixed at eigh- 
teen, as in the Court of Wards Regvua- 
tion, and not at the age of twenty-one 
years. As, however, there was a Peti- 
tion before the Council from the British 
Indian Atspciation suggesting the ex- 
tension of the age of majority to the 
twenty-first year, he would move that 
the Petition now presented, be printed. 


Agreed to. 

CIVIL PROCEDURE. 


On the Order of the Day being retd 
for the adjourned Committee *of the 
whole Council on the Bill “ for sim- 
plifying the Procedure of thrf Courts 
of Civil Judicature not established by 
Royal Charter,” the Council resolved 
itself into a Committee for the further 
consideration of the Bill. 

Sections 57, 58, and 59 of Chapter 
III related to the sale of property in 
execution of decrees. 

Mr. HARINGTON Said, that the 
consideration of these Sections had been 
postponed on his motion at the last 
meeting of the Committee, bn the un- 
derstanding that, in the course of the 
week, he would print and circulate the 
amendments in them which appeared 
to him to be necessary# This he had 
done, and he should now move the 
omisskmof the Sections as they 
and t^pbetitution for them Of the 
rnmdm 8#ct ma prepared by* Mm* A 
few remarks would suffice to explain 
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i lie Alterations which he considered de- 
sirable. The first amendment proposed 
iti Section 67, would give a defendant, 
ibr the attachment of whose pioperty, 
pendente lite, the | laintiff might ap- 
ply, and who might in consequence be 
called upon to furnish security to save 
his property from attachment, an op- 
portunity of shewing cause why the or- 
der should not be enforced. A similar 
provision had been introduced, at a pre- 
vious meeting of the Committee, on the 
motion of the Honorable and learned 
Judge who usually sat on hfs left (fcir 
Arthur Bullcr), ill Section 50, which re- 
lated to applications for the ariest of the 
defendant on mesne process, and there 
seemed no icason why a defendant calU 
ed upon to furnish security, or, in de- 
fault, to submit to tbo attachment of 
his propei ty, pendente lite f should 
not be accmded the same privilege of 
Icing heard against the order. The 
amended Section also gave the Court 
power to order the attachment of the 
whole or any part of the defen dam’s 
property specified in the plaiutifTs ap- 
plication, at the same time that it called 
upon tlic defendant fur security. 
This powir was gi\en in Section 59 a.s 
it was originally framed, but in the Se- 
lect Committee words had been intro- 
duced which would restrict the exercise 
oi it to movcuble property. The appli- 
cation of the plaintiff, however, frequent- 
ly related to immoveable as well as to 
moveable property, and as some time 
would b3 allowed to the defendant to en- 
able him to furnish the security required 
of him, the failure to furnish which alone 
would, as the Section now stood, sub- 
ject his immoveable property to attach- 
ment ; and as the only u&e which a 
fraudulent debtor would probably make 
of the interval would be to alienate the 
property ^indicated by the plaintiff, 
which there? would be nothing to pre- 
vent him from doing, it seemed to him 
that the power should again be made 
general, and should be capable of being 
exercised in respect to both descriptions 
of property. 


With nijf^rd to Section 58, he deemed 
it sutficieiU>to remark that the altera- 
tttfous whiaBhe had made in that Sec- 
bhkextomp*- necessarily the amend- 
SU^^^osed in Section 67. 

Marin fion 


lie should therefore move that Sec- 
tion 57 be omitted, in order that the fol- 
lowing new Section might be sub- 
stituted for it : — 

“ If the Court, after examining the applicant, 
and nuking such further investigation as it mnv 
ron-ider necessary, shall bo satisfied that thw 
del end nn t is about to dispose of or remove his 
property with intent to obstruct or delay tho 
execution of the difieo it shall bo lawful tni fho 
Court to issue a warrant to the proper Officer, 
commanding hint to call upon tho defendant, 
within a time to be fixed by tho Court, either to 
furnish security in su< h sum as may be specified 
m tho order to produce and place at tho’disposal 
of the Court, when requited, the wild piopoity 
or tho value of the same or such portion tlieieof 
as mav be sufficient to fulfil the decice, or to 
appearand show causo why ho should not furnish 
security. The Court mav also in the variant 
dii cot the attachment until further ordei of tho 
whole or any portion of the property spot ific d in 
tho application.' 1 

Agreed to. 

Mu HATIINGTON next moved 
that Section 58 be omitted, and the 
folio wi- g new Section be substituted 
for it ; namely : — 

“ If the defendant fail to show such cause, or 
to furnish tho lequirod security within tho tune 
hxod by the Court, the Court dim t that 
tho property specified in the appli<ation, if not 
already attached, oi such portion thoieofas shall 
be sufficient to fulfil the decieo, shall bo attached 
until further ordor. If the defendant show 
such cause or furnish tho required semntj and 
the pioperty specified in the appl nation or any 
portion of it shall have been attached, the Court 
shall older the attachment to be withdraw il.” 

Mn. HAR1.NOTON further moved 
that Section 59 be left out. 

Agreed to. 

Sections 70 to 73 were passed as 
they stood. 

Section 74 prescribed tho proceeding 
in case of the death of one of several 
plaintiffs where the cause of action 
accrued to the survivor and the repre- 
sentative of the deceased. 

The CHAIRMAN said, he had some 
little doubt as to the last part of the 
Section, which said 

te If no application shall be made to the Court 
by any person claiming to be the legal representa- 
tive) of the deceased plaintiff, the suit shall 
proceed at the instance of the surviving plaintiff 
or plaintiffs; and the legal representative of the 
deceased plaintiff shall be in teies ted in, and 
shall ho bound by the judgmeut given 
in the suit in the same manner as if the suit had 
proceeded at his instance conjointly with tlio 
surviving plaintiff or plaintiffs.'* 

Tho original scheme or project of 
law had provided that something like 
a notice should be given to tne legal 
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representative of the decea$e*yjlai#tiff 
to come m and proceed with fa& suit 
The Section as amended in Select 
Committee made no provision for any 
such notice whatever, and jet said that, 
unless the legal representative did come 
forward and nave his name entered in 
the register of the suit in the place o f 
the deceased plaintiff, the suit should 
pi oceed at the instance of the survi viug 
plaintiff, and he should not only be 
nound by the judgment given if it 
were in favor of the defendant, but 
also be interested in the judgment if 
it were in iavor of the plaintiff. It 
might so happen that the representative 
might not know that the suit was 

f lending. Such a thing was not very 
ihely, but still, it might happen ; and 
lie thought it would be better to give 
the (omt a discretion in the matter. 
To do this, he had prepared the follow- 
mg proviso, which he moved should 
be added to the Section : — 

“ Provided that the Court, if it sliall see fit, 
in i} direct notice of the suit to be set ved on the 
ltgil icpiesentative of the deceased plain till ” 

The original project of law had 
provided that if, eveu after a proclama- 
tion calling on the legal representative 
to appear, the representative should 
fail to appear, the judgment should be 
binding upou hnn equally with the 
siiiviving plaintiff if it was given in 
favor of the defendant, but that if it 
was given a.amst the defendant, it 
should be only to the extent of the 
share or shares of the surviving plain- 
tiff, and with a reservation of the 
lights of the legal representative. As 
the Section stood now, he (the Chair- 
man) was only afraid of possible 
collusion between the surviving plain- 
tiffs and the defendants in fraud of the 
representatives of the deceased plain- 
tiff Perhaps the question had been 
considered by the Select Committee, 
but by way of raising it now, he 
would move that the proviso he had 
read be added to the Section. 

Mn. HARINGTON said, the Sec- 
tion as framed by Her Majesty’s Com- 
missioners, contained a provisiou for 
the issue and publication of a pioclama- 
tion calling upon the representatives of 
a deceased plaintiff to appear on a day 
to be fixed therein, and to proceed with 
the suit*; but looking to the fact that a 


* 

proclamation stuck up in the, Court- 
house was not likely to oome to the 
knowledge of the fomily of the deceased 
plaintiff, the w elect ComraUteehad struck 
out this provision as useless. The ob- * 
jeetion to requiring the Court to issuo 
a notice to the representatives of the de- 
ceased was that there would be nobody 
to pay the peon’s fees for serving the 
same. The co-plaintiff, or co-plain- 
tiffs could not be required to pay 
them ; and as no notice could be issued 
without the previous deposit of the 
necessary fee forseiving it. he did not 
sec how this difficulty could be got ever. 
He thought it would generally happen 
that the family or repreaentat ves of a 
plaintiff, who might die during the 
pendency of a suit, would bo the first 
to hear of his death, and it would be 
their duty to lose no tune m taking 
the necessary steps for carrying ou the 
case in his stead. If they failed to 
do this, they must abide the conse- 
quences of their neglect. As to the other 
part of the taction, ho considered that, 
as it had been amended by the Select 
Committee, it was really more favora- 
ble to the family of a deceased plain- 
tiff 1 than the original Section, seeing 
that it gave them an interest in any 
judgment that might be passed in 
favor of the surviving plaiutiff or 
plaintiffs. 

The CHAIRMAN asked how the 
plaintiff would enforc* his decree. 

Mr. HARINGTON said* he sup- 
posed in the same manner as any other 
deciee-holder He presumed that the 
representative or reprentatives of the 
dei eased plaintiff w >uld beat liberty to 
unite witn the surviving plaintiff or 
plaintiffs in applying to the Court for 
execution of the decree passed in 
their joint favor, and that the Court 
would be bound to grant execution >n 
the same manner as if such represent- 
ative or representatives had beta ori- 
ginally parties to the suit. ^ 

The CHAIRMAN said, he would 
not press his motion if there was any 
difficulty about it He should have 
thought, however, that in such cases 
the plaintiff who had the conduct of 
the case would pay the fees for the 
notice in the first instance, and add 
them to the costs. 
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With the leave of the Council, the 
amendment was withdrawn, and the 
Section was passed as it stood. 

Sections 75 and 76 were severally 
passed as they stood. 

Section 77 prescribed the proceeding 
to be adopted in case of the death of 
one of several defendants, or of a 
sole or sole surviving defendant. 

Tub CHAIRMAN said, the Select 
Committee had in this Section put two 
Sections of the original project of law 
together. He presumed it was intend- 
ed, not that the suit should begin de 
novo when tho legal representative of a 
deceased defendant was made a party 
to the suit, but that he should be bound 
by all the former proceedings in the 
suit. To make this dear he (the Chair- 
man) should move that tho words 
" and had been a party to the former 
proceedings in the suit” be added to 
the Section. 

The amendment was agreed to, and 
the Section then passed. 

Sections 78 to 82 were severally 
passed as they stood. 

Section 83 provided ns follows : — 

“If, on tho day fixed for tho deiendant to ap- 
pear and answer or any othor day subboquent 
thereto, to which the hearing of the suit may 
bo adjourned, neither paity shall appear, oither 
m person or by a pleader, whon duly cuUod 
upon bv the Court, tho suit shall be dimmed, 
with hboity to tho plaintifi to bring a ficsh 
suit, unless ptocludod by the mles tor the 
limitation of actions." 

Mr. SEACOCK (for Sir Arthur 
Buller) niQved that all the words 
after the word “ dismissed” in the 9th 
line of the Section be left out, and 
that tho following words be substituted 
for them : — 

“Whenever a suit is dismissed under tho 
piovisions of this Seotion, the plaintiff ahaU 
bo at liberty to bung a fresh suit, unloss pre- 
cluded by the rules for the limitation of actions ; 
or if he shall, within the period ot thirty days, 
satisfy the Court that there was a sufficient ex- 
cuse for his non-appearance, the Court may issuo 
a fresh summons upon the plaint olieady filod.” 

The motion was agreed to, and the 
Section then passed. 

Section 81 provided as follows 

w If the plaintiff shall appear in person or by a 
pleader, and the defendant shall not appear m 
person or by a pleader, and it shall be proved 
to the satisfaction of the Court that the sum- 
mons was duly served, the Court shall proceed 
to hear the suic e* parti. If tho defendant 
appoar on any subsequent day to which the 


hearing of the suit is adjourned, and shall assign 
good and sufficient cause for his previous non- 
appearance, he may be heard in answer to the 
suit in like manner as if he had appeared on the 
day fixed for his appearance. 

Mr. LeGEYT moved that after the 
word “ may,” and before the words “ be 
heard” in the 15th lino of the Section,* 
the words 41 on hia undertaking to pny 
all expenses occasioned by bis so ap- 
pearing and being beard” might be 
inserted. lie said he should further 
move that all the words after the words 
“ ex parte ” in the llth line of the Sec- 
tion should be omitted. W ith respect to 
tho first motion, it appeared to him that 
such a provision was only reasonable. 
The second was of more importance. He 
thought that a defendant might be 
inclined to hold off until the end of tho 
suit before he thought it worth Ins 
while to come in and make his defence, 
and then, when once admitted, he 
would bo at liberty to call baek any 
witness who had been examined in 
chief for the purpose of cross-exami- 
nation. This would be a great hard- 
ship upon witnesses, some of whom 
might bo living at a distance of twonty 
or thirty miles from the Court. Three- 
fourths of the cases now decided, were 
decided ex parte, in consequence of tho 
defendants not appearing The de- 
faulters had no intention of resisting 
the claims preferred ; but they would 
not pay unless there were decrees 
against them. 

Mr. HARINGTON said, the addi- 
tion proposed by the Uororable Mem- 
ber for Bombay would not in his opinion 
be any improvement. The Honorable 
Member appeared to have overlooked 
the fact that a defendant could not be 
allowed to bo heard after the time fixed 
f r his first appearanco, unless he shew- 
ed good and sufficient cause for his pre- 
vious non-appearance. Now it might 
and frequently would happen that a de- 
fendant, in 'a case ordered to be tried 
ex parte by reason of his non-appearance 
within the time allowed, taking advan- 
tage of the opportunity which would be 
afforded to him under the Section as at 
present worded, of showing cause 
against the order previously to the deci- 
sion of the suit, might satisfy the Court 
that the summons had not bten duly 
served upon him in. any of the presenb- 
<d modes, or when the summon* had 
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been returned as served, he mig)*t he a- 
ble to show that the return wee i (Urn 
one, end that the plaintiff bed himself 
been a party to ado had aotuaUj con- 
trived the fraud practised m the Court, 
In such a case he did not think that the 
Honorable Member for Bombay would 
contend that the defendant was not 
entitled to be placed on the same footing 
as if he had appeared and answered on 
the day fixed for the first hearing of 
the suit, or that, if silling to hoar the 
expense, he would deny him the right 
of re-summoning auy of the plaintiff's 
witnesses who had been examined in 
his absence, if be thought that by cross- 
examining them he should be ab e to eli- 
cit any thing in his favor, or to shake 
their previous testimony. The Section 
did not require that the plaintiff should 
reproduce his witnesses, or that they 
should be recalled at his expense, but j 
that the defendant, having excused 
his previous non-attendance, should 
be heard in answer to the suit in the 
same mauner as if he had appeared on 
the day fixed for his appearance. This 
seemed to him (Mr. Ilarin^ton) only 
fair and proper, even though it sbouli 
involve the re-appearance of the plaint- 
iff’s witnesses on the application of the 
defendant for the purposes of cross- 
examination, the defendant as already 
noticed, bearing the costs of the fresh 
summonses, which in tha* case would 
require to issue. By Section 90 a 
defendant againBt whom an ex parte 
decision might be passed, might api ly, 
at any time n»»t exceeding thirty days 
after auy process for enforcing the judg- 
ment had been executed, for an order 
to set aside the decision, and if ho 
should satisfy the Court that his pre- 
vious default had not been wilful, it 
would be the duty of the Court to re- 
store the case to the file and to grant 
a new trial. Now, when a new trial 
might be allowed under the Section 
just referred to, the defendant’s right 
to demand that the witnesses for the 
prosecution, who had been examined 
in the original trial, should again 
bo required to attend at his expense, in 
order that he might be confronted 
with, and have an opportunity of cross- 
examining them, appeared to him quite 
clear, and, considering that the de- 
fendant should have the same power 
in cases falling under the concluding 


clause of the Section u&dfer discussion, 
he should vote against the Hooorablp 
Member’s amendment * 

Me, Lb&EYT asked what tho 
difference was between the re-hearing 
p ovided for by Section 84, and that 
provided f -r by Section 00. 

Mb. HARINGTON replied that 
in the one case the defendant appeared 
and showed cause before judgment, 
in the other, he appeared and showed 
<auBo after judgment. 

Mb. IdfiGEiTT said, in thnfc case 
he thought the best course would be 
to omit Section 90 altogether. It 
would be generally found that defend- 
ants would prefer to come in under 
Section 81. If a defendant did not 
choose to appear during any stage of 
the trial, he (Mr. LeGeyt) did not see 
*hy, with the ample grace allowed 
to him by Section 84, he should have 
unrestricted liberty to come iu and 
!• ngthen out the proceedings after 
judgment given. After the observa- 
tions made by the Honorable Member 
for the North-Western Provinces, he 
should be very glad, with the leave of 
the Council, to withdraw tho amend- 
ment which he had moved ; but he 
should move that all the words after 
the word M ex p'irte" in the 9th line 
of the Section be omitted. 

Tho original Motion was according- 
ly withdrawn. 

The second Motion being proposed — 

Mr. HARINGTON said, the Bill as 
originally drawn having allowed a de- 
fendant against whom an ex par/e judg- 
ment bad been given, to obtain a new 
trial if he applied within a certain 
time, and satisfied the Court that his 
fuilure to appear on the day fixed 
for the first hearing of the suit was 
not wilful — it became the duty of the 
Select^ Committee to consider whether, 
if a defendant, in a case ordered to 
be tri&d ex parte owing to his omission 
to attend within the time allowed, ap- 
peared before judgment was pro- 
nounced and Bhowed cause for bis pre- 
vious default, the Court should be 
compelled to wait until after judgment 
had been given against him, and process 
for the same taken out, and 

then, iff the event of the defendant 
applying foif a new trial fend excusing 
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his non-attendance when the suit was 
railed on for hearing, set aside the 
judginont, and replace the case on the 
hie ; or whether the Court, having the 
defendant before it, should not at once 
go into his reasons for i ot having 
appeared within the time fixed in the 
summons, and if satisfied of their suffi- 
ciency, permit him to be heard in an- 
as er to the suit in like manner as 
if ho had appeared on the day fixed for 
his appearance. The question was 
fully discussed, and the conclusion 
arrived at was th.it the latter was 
not only the proper course, but that 
it would be hcaicely less beneficial 
to the plaintiff than to the defendant, 
inasmuch as it would materially expe- 
dite the final settlement of the matters 
in dispute between the parties, and 
might savo them both much expense. 
The Committee accordingly introduced 
the words objected to by the Honorable 
Member for Bombay, and winch ho 
proposed to omit. The present prac- 
tice was in accordance with the Sec- 
tion as amended by the Select Com- 
mittee, and he (Mr. llarmgton) bad 
tried numerous cases in which the 
great, convenience and advantage 
of that practice had been apparent 
Ho could not therefore support the 
Honorable Member’s motion. 

The motion was then put, and 
negatived. 

Mb. PEACOCK moved that the 
words “ upon such terms ns the Court 
may direct as to I he payment of costs 
or otherwise” be inserted after the 
word “ may” in the 1 5th line of the 
Section. 

The motion was carried, and the 
Section then passed. 

Sections 85 to 89 were severally 
passed as they stood. 

Section 89a provided that if either 
the plaintiff or the defendant in a 
Buit, who was summoned or ordered 
to appear personally, should foil to 
do so without lawful excuse or show- 
tag sufficient cause, the Court might 
either pass judgment agaiust him, or 
make such other order in relation to 
the edit as he might deun proper in 
the circumstances of the case. 

Mb. CUBRIB moved that alt 
the words of this Section be left out, 

Mr. llarington '\ 


and that the following now Section be 
substituted for them, namely 

" If any plaintiff or defendant, who shall have 
been ordered or summoned to appear personally 
under the provisions of Section 17 of this 
Chapter, shall not appear m person or Bhow suffi- 
cient cans© to the satisfai tion of the Court for 
failing so to appear, such plaintiff or defendant 
shall be subject to all the provisions of tho 
foregoing Sections applicable to plaintiffs and 
defendants, respectively, who do not appear 
eithor m person or by pleader." 

Agreed to. 

Section 89 betag read by the Chair- 
man, it was moved by Mr. Currie 
tli at all the words of this Section he 
left out, and that the following now 
Section be substituted for them, name- 
\y:~ 

" In support of the cause shown by a plaintiff 
or defendant for failure to appeal m person, the 
Couit shall roooive any dodar ition in writing 
on unstamped paper, if signed by «uch pi untiff 
or defendant and verified in the manner here- 
inbufoie provided fot the veufication o( plaints." 

Agreed to. 

Sections 90 and 91 were severally 
passed as they stood. 

Section 92 provided as follows : — 

“ If the defendant desire to set-off against 
the claim of the plaintiff any demand tor which 
he might have sued the plaintiff in the same 
Court, ho shall tender a wulton statement con- 
taining the particulars of Buch demand, and the 
Court shaU investigate the claim of tho defend- 
ant in tho suit before it, along with the claim of 
the plaintiff, if it shall consider it reasonable so 
to do. If tho demand proposed to bo set-off 
exceed tho sum to which the jurisdiction of the 
Jourt extends, thedefondmt mu nil not be allowed 
to set-(fff the same unless he abandon tho 
excess." 

Mr. HARINGT 9 N said ifc had 
been suggested ta him that it might 
be hard upon a defendant who had a 
counter-claim against a plaintiff exceed- 
ing the amount of the plaintiffs 
claim, to compel him, as was required 
by the last part of this Section, to 
abandon the excess bef ire he could be 
allowed to plead a set-off to the claim 
of the plaintiff, and cons'dering that 
there was some force iu the objection, 
he proposed to meet it by striking out 
all the words after the word “ extends” 
in the 10 th line, and substituting the 
following words:— 

“The Court shall forward the case to the prin- 
cipal Civil Court of original jurisdiction m the 
district, and it shall be competent to such Court 
either to decide the case itself or to refer it for 
trial and decision to any Coart subordinate to its 
authority, and competent m lespect of the value 
of the Buit/' 
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At the same time he thonghMfcet, ii 
these words rere introduced, the «hto 
ter-elaim of the defendant should bo 
chargeable with the a me stamp duty 
a petition of plaint, and he would there* 
fore move, %n the first instance, that 
the words fl which shall be engross* 
on a f»tamp paper of the value pre- 
scribed for plaints” be inserted aftei 
the word “ demand” in the 6th lino 0! 
the Section. 

Jfn, CURRIE said he had some 
doubts as to the inseition of the word: 
proposed. The Section had been verj 
fully considered by the Select Com 
mittee, and they thought that, where 
a defendant did not go into Court of 
his own free will, it was fair that he 
should bo allowed to have his set-off 
without paying the Stamp fee winch 
he would have ha 1 to pay if he had 
sued the plaintiff of his own free will. 

Mr. HARINGTON, with the lea\c 
of the Council, withdrew his motion 
and the fuitlfer consideration of the 
Section was postponed. 

Sections 93 to 95 were severally 
passed as they stood. 

Section 96 provided as follows: — 

“ At the first hoanng of the suit, and if neces 
BRiy at any subsequent bearing, any party who 
appears in porBon, or tho plainer of any party 
who appears by a ploader, may be examined or- 
ally by tho Court. Previously to tho examina- 
tion of a party to the suit, he shall be admo- 
nished in the manner horoinafter provided for 
the admonition of witnesses.” 

Mr. FORBES moved that the con- 
sideration of this Section bo postponed 
until after the consideration of Section 
145, which provided that witnesses 
should be examined without oath or 
affirmation, and in which lie proposed 
to move an amendment. 

Agreed to. 

Section 97 provided as follows 

“If any party who appears In person shall 
refuse to answer any material question relating 
to the suit which tne Court may think proper 
to put to such party, the Court may pass judg- 
ment against um, or moke such other order m 
relation to the suit aa it may doom proper in 
the circumstances of the case. 

The CHAIRMAN said, he had 
some doubts about this Section. It 
seemed to him father unsafe jbo give 
a Court the power o( “ passing judg- 
ment against” a party who might 
refuse to answer any question which i 


it might happen tothjnfe materia 1 ., 
The duty, of the Court would be tQ de- 
cide the case under investigation upon 
the evidence before' it. In doing so, 
it would couple the other evidence 
in the case with the refusal of the 
recusant party, and come to such a 
conclusion as that might appear to 
it to justify. But this Section said, 
in effect, that the Court* might punish 
a suitor who, foolishly perhaps, re* 
fused to answer any particular ques- 
tion, by “ passing judgment against 
him,” whatever the e\idence in the 
case might le. It was, as he had 
said before, an unsafe power to give 
to a Court, .and he saw no necessity 
for the Section at all. 

Mr. HARINGTON said, tho Sec- 
tion was almost word for word the same 
as Section 141, which provided as fol- 
lows : — 

" If any person, being a party to the suit, 
who shall be ordorod to attend to give evidence 
crp-oduce a document; fchatl, without lawful 
excuse, fail to comply with such order, or attend- 
ing or being present in Court, shall, without law- 
ful excuse, rofuho to give evidence, or to produce 
any do< umeut in his custody or possession named 
in snoh summons as aforesaid. ujKm being requir- 
ed by the Court so to do, tho Court may either 
pass judgment against tho party so failing or 
refusing, or make such other order in relation to 
the suit as tho Court may deem proper in the cir- 
cumstances of -tho case.” 

That Section had been taken from 
the present Law of Evideuce, which 
had been found to work well, and aa he 
could see no reason why, when tho par- 
ties to a suit attended in person, and 
were examined at the first bearing, they 
should uot be subject to the sum* pen- 
alty in the event of their refusing to 
answer any material questions put to 
them, as they would be, under theSection 
ust quoted, for a similar refusal in cases 
falling under that Section, or why the 
powers of the Court should not be the 
same in the one case as in tho other, he 
hoped that the Commit’ ee would allow 
the Section to stand. The object in view 
was to elicit the truth, and by com** 
polling the part eB to tell all that they 
\new, to enable the Court to dispose of 
Ire case, ifpossible, at the first bearing. 

Mr. PEACOCK said, this Section 
would meet the case of a party to a 
uit, who, though not summoned to 
ppear, was present at the hearing of 
he catvjbut refused to answer any 
jtte&tioUyptt! to him under SecfciW HI, 
which provided that if aay<petton, being 
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a party to the suit, who should be 
ordered to attend to give evidence, or 
produce a document, should, with- 
out lawful excuse, fail to comply with 
such order, or, attending or being pre- 
sent in Court, should, without lawful 
excuse, refuse to give evidence, or to 
produce any document in his custody 
or possession, upon being required by 
the Court so to do, tho Court might 
either pass judgment against him, or 
make such other order in relation to the 
suit as it might deem proper in the cir- 
cumstances of the case. Bub if the party 
was in Court without having been 
summoned, and should refuse to give 
his evidence, though the whole case 
might hinge upon it, he would not come 
under Section 141. Section 97 would 
place him in the same position as that 
of a party who had been summoned, 
but failed to appear, or, appearing, re- 
fused to answer any question put to him. 

Mu. CURRIE said, he was inclined 
to agree with the Chief Justice’s opi- 
nion. The examination contemplate i 
by this Section was a mere conversa- 
tional examination. It was hardly in 
the nature of a formal examination such 
as that contemplated in Section Hi. 
When the Code was in preparation, he 
had doubted whether the provision res- 
pecting previous admonition in Section 
96 should be inserted. The principle of 
the Code in this respect was that the 
Court should endeavor to elicit the 
facts of the case by the questioning of 
the parties. Then, the question was, 
m hel her, not having been formally sum- 
moned, the case sho< Id be decided 
against a party for refusing to answer. 

Mu. PEACOCK said, if Section 97 
were omitted, and a party to a suit 
w r ho was present in Court without 
having been summoned should refuse 
to give his evidence, the Court would 
only postpone the examination, and 
then summon him to attened. If ho 
failed to appear, or, appearing, persist- 
ed in his refusal to give evidence, the 
Court would then ha\e tho power, un- 
der Section 141, either to decide the 
case against him if he was the defend- 
ant, or to dismiss the suit if ho was 
the plaintiff. What was the use of 
this double proceeding ? Why should 
not the Court have tho power of decree- 
ing or dismissing in the flrst instance P 

Mr. Peacock 


The CHAIRMAN said it seemed 
unwise to refuse the only support ten- 
dered to him, but he felt bound to say 
that he did not object to place a party 
examined under this Section on tho 
same footing with a party examined at 
some other stage of the case. The best 
part of the Code framed by Her Majes- 
ty’s Commissioners was that which was 
intended to put a stop to vexatious li- 
tigation at the outset, and therefore, it 
appeared to hitn that whatever examina- 
tion was held in the first stage of a 
case, ought to be 'subject to the penal- 
ties of perjury, and to any other con- 
sequences which would fairly affect the 
witness if lie were under examination 
at the trial of the ease. His (tho 
Chairman’s) doubt with respect to 
th« Section was whether it did not go 
too far in giving the Court the power 
of deciding airainst a party to the suit, 
merely because he refused to answer a 
particular question. 

Tho question might touch his no- 
tions of honor, and yet, if he refused to 
answer it, the Court, under this 
Section, would have tho power of pass- 
ing judgment against him simply be- 
cause of the refusal. For instance, a 
Hindoo would never tell the name of his 
wife. The Judge should come to his 
decision by looking at the whole evi- 
dence in the case. 

The Section was then passed, after 
verbal amendments. 

Section 98 was passed after similar 
amendments. 

Section 99 was passed after an 
amendment. 

Section 1 00 provided as follows : — 

“all exhibits producod by tho parties shall 
be recoived and inspected by tho Court ; but. it 
shall bo competent to the Court, after in.-poo 
tiou, to reject any exhibit which it may consider 
irrelevant or otherwise iu admissible.” " 

Mb. tIARINGTON moved that the 
words “ recording tho grounds of such 
rejection” be added to the Section. 

The motion was carried, and tho 
Section then passed. 

Sections 101 and 102 were severally 
passed os they stood. 

Section 103 enacted that admitted 
exhibits should be marked and filed, 

“ provided that, if tho exhibit be an en- 
try in any shop-book or other book, a 
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copy of the entry endorsed afore- 
said shall be filed as part of the record, 
and the book shall be returned to- the 
party producing it.” 

Me. LeGEYT moved that the 
word# “by the party producing it” be 
inserted after the word “ filed” in the 
1 1th line ot the Section. 

After some discussion, the Motion 
was by leave withdrawn. 

Me. LeGEYT moved that the 
words “ a copy of the entry endorsed 
as aforesaid” after the word u book” in 
the 9th line of the Section be left out, 
and ti nt the words “ the party on whoso 
behalf such book is produced, shall 
furnish a copy of the entry, which copy 
shall bo endorsed as aforesaid and” 
be substituted for them. 

The Morion was carried, and the Sec- 
tion then passed. 

Sections 104 to 107 were severally 
passed as they stood. 

The consideration of Section 108 
was postponed. 

Sections 109 to 111 wero severally 

passed as they stood. 

Section 112 was passed after an 
amendment. 

Mu. LeGEYT moved that the 
following new Section be introduced 
after Section 112; namely : — 

“Put if, af'crsurh amendment*, either party 
should ho still di <*s itistiod with the issue* us 
Irani i*d, tlm Court may, on the dUsutiislied party 
p;t\ ing nil expenses and furnishing such securi- 
ties as nro hereinafter provided fur appellants 
in regular appeals, certify to tho next higher 
Court a spei nil appeal to try whether the issues 
directed are the proper issues; and pending 
such enquiry, the proceedings in tlio lower (Joint 
shall be stayed. 

The CHAIRMAN remarked he 
could not help saying that it was very 
inexpedient to admit these interlocuto- 
ry appeals, since they w r ould occasion 
very great delay. 

After some conversation, Mr. Lo- 
Geyt, with the leave of the Council, 
withdrew liis motion. 

Sections 113 to 116 were severally 
passed as they stood. 

Section 117 empowered the Court to 
grant time to either of the parties, and 
to adjourn the hearing of the suit. 


Mr. LeGEYT moved that the fol- 
lowing Proviso be added to the Sec- 
tion: — 

“ Provided that in all such eases, tho party ap- 
plying for time shall pay the cost* occasioned by 
such adjournment, unless tho Court shall other- 
wise direct. '* 

The Motion was carried, and tho 
Section then passed. 

Sections 1 1 8 to 1 29 were severally 
passed as they stood. 

Section. 1 30 was passed after a vorbal 
amendment. 

Sections 131 to M2 were severally 
passed as they stood. 

Section 1 13 provided as follows: — 

tf Ou t.ho day appointed for fhe hearing of tlio 
suit or on some oi lier day lo which tho hearing 
may be adjourned, the evidouee of tho witnesses 
in attendance shall be taken orally in open Court, 
in tho presence and hearing, ami under the per- 
sonal direction and superintendence of tlio Judge, 
In cases in which an appeal may lie to a higher 
tribunal, the evidence of each witness given up- 
on such examination shall ho taken down in 
writing, in tlio language in ordinary uso in pro- 
ceedings before tho Court, by nr in tho prom; nee 
and under tho personal direction ami superin- 
tendence of tho Judge, not ordinarily in the 
form of question and answer, but in that of a 
narrative, and, when completed, shall bo road 
over in the mxsonce of tho Judge and of tho 
witness, and also in tho presence of tlio parties to 
the suit or t hoi r pleaders, or such of them as are 
ill attendance, and shall bo signed by tho Judge. 
It shall be in the discretion of the Cowl (o tako 
down, or cause to be taken down, any particular 
question and answer, if there shall appear any 
special reason for so doing, or any party or hi* 
pleader shall require it. If any question put to 
a witnusM be objected tohv either of tlio parties 
or their pleaders, and the Court shall allow 
the vimo to be put, the question and answer 
shall be taken down, and tho objection, and 
tlio name of tlm pailv making it, shall bo 
noticed in taking down the dep isitious, together 
with Lhe decision of Ihe ( 'own upon tlu 
objection. The Court shall record such re- 
marks as it may think material respecting the 
demeanor of the wituo-a while under exami- 
nation. In cases whole an appeal does not 
lie to a higher tribunal, it shall not he ne- 
cessary to take down the depositions of the 
witnesses in writing at length; but the Judge 
shall make a short memorandum of tho sub- 
stance of what each witness may have deposed, 
and such memorandum shall be written and 
signed with his own hand, and shall form part 
of tho record/' 

Me. LeGEYT said, he had to move 
an amendment of this Section. The 
question which it involved lmd been 
very much discussed in Select Com- 
mittee. He had been unable to con- 
cur in the decision to which they had 
come, and he had not yet given 
up all hope of what he considered 
ought to Le the mode of recording 
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evidence in the Criminal Courts at 
least, if not also in the Civil, What 
he proposed to have done was that the 
witness should be brought into Court 
and examined, that he should orally 
depose what he knew of tho case, 
and that the Judge should immediate- 
ly write with his own hand, or, if he 
should be unable, from sickness or any 
other cause, to do so, cause to be writ- 
ten, a careful note of what the wit- 
ness did say. That note should bo 
carefully explained to the witness in his 
vernacular languago and signed by 
him ; and it would then, as lie (Mr. Le- 
Geyt) contended, form a much bbtter 
record than the kind of deposition 
that was now taken. It had been 
for many years tho practice, lie would 
not say of every Court, but certainly 
of several Courts in Bombay at least, 
to take down the evidence of witnesses 
in a most slovenly manner. When 
Commissioners went round on their 
tours of inspection, tho subordinate 
Courts wore careful to do everything 
according to proper form and order ; 
but there was too much reason to be- 
lieve that, not only in the subordinate 
but also in the higher Courts, when a 
witness had a long statement to make, a 
very impeifcct and hasty outline of 
it was taken down by s<>me sheristadar. 
Ho waB then asked whether he had 
stated what appeared on the paper, and 
in almost every case, his answer w as 
— “ Yes,” his chief wish being to get 
away from the irksome state in which 
he had been during the whole time 
that his statement was being extracted 
from him. On such a record, it wa 
impossible that any confidence could 
be placed by any Court of J ustice. He 
(Mr. LeGeyt) contended that, if the ap- 
pellate Courts had the Judge’s own 
noteB before them, they would be a more 
trust-worthy record of what had been 
said by the witnesses than anv which 
they now bad. They would also have 
tho advantage of getting a record writ- 
ten in their own language, and would 
be able to determine what each witness 
really had meant to say. The prin- 
ciple of the amendment ho proposed, 
was admitted in that part of the pre- 
sent Section which said — 

“ In rm»es where an appeal does not lio lo a 
liighw tribunal, it aboil not be necessary to take 

Mr, LeGeyt* 


down tho depositions of tho witnesses in writing 
at length; but the judire shall make ashoit 
memorandum of the substance of wbAt each 
witness may have deposed, and such memoran- 
dum shall be written and signed with his own 
hand, nud shall form part of the record.*' 

The record in appealable canes 
would be much shortened by this 
being done with the addition which 
he proposed of a full note being taken 
of each deposition as it was given, 
lie belitvod he was right in saving 
that in the Supreme Court at Mad- 
ras, only the notes of the English 
Judges went up to the appellate 
Courts. 

Mr. FORBES said, a translation of 
the whole proceedings went up. 

Mu. LeGEYT, in continuation, 
said, he kncw r that in the Bombay 
Courts, in both Criminal and Civil 
proceedings the Judg»s kept very lull 
notes of the depositions, and the ro- 
om d was much fuller, and a most de- 
cided improve ment on the mode of 
taking depositions which obtained 
elsewhere In all Cnil cases, the 
.1 udgo’s notes formed the only record. 
He should conclude by moving the 
following amendment : — 

[The Honorable Member read an 
amendment to the effect he had 
stated J 

Mr. HARINGTON said it appeared 
to him that this Section, which corres- 
ponded almost word for word with the 
Section as prepared by Her Majesty’s 
Commissioners, very properly made a 
wide distinction between cases which 
were open to appeal, and cases which 
were not open to appeal. In cases 
of the latter class, if tho Judge wns in- 
telligent, honest, and industrious, and 
went carefully iuto all the proofs which 
were exhibited before him, it was a 
matter of comparatively little impor- 
tance how much or how little of those 
proofs he placed upon record; but it 
was different when an appeal was allow- 
ed to a higher tribunal. In such cases, 
the Judges of the appellate Court wore 
not only deprived of the advantage en- 
joyed by tho lower Court of questioning 
the witnesses and of observing their de- 
meanor, but the amendment of tho Ho- 
norable Member for Bombay, if carried, 
would place them under the further dis- 
advantage of not even hearing what the 
witnesses had said, substituting for their 
evidence in detail a brief memorandum 
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[Mi- LeGeyt said — Careful.] 

Mr. HABINGTON continued, it 
came pretty much to the same thing 
whether the memorandum was to be a 
brief or careful one ; it was left to the 
Judge in the Court below to coniine it 
to what he considered sufficient or neces- 
sary. Now, it certainly appeared to him 
that the appellate Court was entitled 
to have before it the whole of the evi- 
dence of each witness in the very words 
in which the evidence was given, in 
order that it might compare the state- 
ments of the several witnesses one with 
another, and judge how far the evidence 
of each witness was deserving of credit. 
The Honorable Member for Bombay 
had said that in that Presidency the 
practice was to record evidence in a 
most careless and slovenly manner. Of ; 
that, of course, the Honorable Member 
for Bombay had had better opportuni- 
ties of judging than he (Air llaring- 
toii) had had ; but if such was the 
practice among the Judges of Bombay, 
he certainly had no reason to think 
that it was so amongst the J udges on 
this side of India. 

Mu. LeGKYT said, lie did not 
mean to limit his remarks on this 
point to the Presidency of Bombay, 
lie believed it to be applicable to the 
Company’s Courts all over India. 

Mr. HARINGTON said, his own 
experience did not confirm what had 
been stated by the Honorable Member 
for Bombay, but if the case was as had 
been represented, all lie could say was 
that the Judges who were in the j 
habit of taking evidence in the loose 
and slovenly manner described by the 
Honorable Member, were guilty of a 
gross dereliction of duty. But, sup- 
posing the practice to be general, how 
would the course proposed by the 
Honorable Member remedy it ? What 
reoson had they for expecting that 
Judges who deliberately violated the 
present law, which in its terms was as 
clear and express as any law could be, 
would be more scrupulous or at all 
more conscientious under the rule pro- 
posed by the Honorable Member for 
Bombay ? He could not believe that 
such would be the case, and he should 
therefore oppose the amendment. 

Mr. PEACOCK said, where a case 
was appealable, there ought to be some 


record of the depositions of the wit- 
nesses; whether the record should be 
taken down by the Judge or by an 
Officer, was another matter. Formerly, 
a Judge was allowed to make over the 
task to an Officer, and certainly great 
abuses were committed under that sys- 
tem $ but this Section provided that 
“ in cases in which an appeal may lie to 
a higher tribunal, the evidence of each 
witness shall be taken down in writing 
by, or in the presence, and under the 
personal direction and superintendence 
of the eluded, and, when completed, 
shall be read over in the presence of 
the Judge and of the witness, and 
also in the presence of the parties to 
the suit or their pleaders, or such of 
them as arc in attendance, and shall 
be signed by the Judge.” 

If, in the face of this provision, 
any Judge should allow several wit- 
nesses to bo examined at once in 
different parts of the Court, or to bo 
examined in his absence, ho would bo 
guilty of a great dereliction of duty, and 
would be liable to be brought to ac- 
count by the Government under whom 
he was placed. He ( Mr Peacock) 
should objert to the motion to omit all 
the words from line 9 to line 45 of the 
Section ; but be thought it would bo 
right to say that, if the evidence was 
not written down by the Judge at the 
time it was given, he should make a 
memorandum in his own vernacular 
language of the substance of it during 
the examination, and make that memo- 
randum a part of the record. In ap- 
pealable cases, however, it was prefera- 
ble that everything should be taken 
down. 

The CHAIRMAN said, he was 
quite clear that, in appealable cases, 
the depositions of the witnesses should 
be taken down in full by some body 
or other. lie believed that the experi- 
ment had been tried in the Sonthal 
districts — of the Judge taking down the 
evidence (as we understood the phrase) 
in his own language, and that the 
system had been found to be in many 
respects an improvement upon the 
course of the regular Courts ; all the 
Judges, however, in those districts were 
European Officers, and the whole sys- 
tem of admin,*tering justice to^ that 
barbarous people was made as simple 
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as possible. This Was to bo a Code 
for the whole of India, it might 
be unreasonable to pass a Section by 
which a Mahnmmedan Judge, for 
example, would be bound to take down 
the evidence as given in Bengali ; for 
many Mahommedans would be unable 
to write Bengali rapidly ;„and on the 
other hand it might be unsafe to let 
him send up only his own version of 
it in Oordoo. In the Supreme Court, 
generally speaking, the evidence was 
delivered by the witness in the verna- 
cular, and taken down by the Judges 
in all casos, and by an Officer also in ap- 
pealable cases, in English ; but it was 
bo taken down from the interpretation 
of skilled Interpreters, who were 
sworn to interpret truly, and whose 
sole occupation it was to interpret. Con- 
sidering tho various classes and races 
from which Judges were taken in this 
country, he thought the Council could 
hardly cull on them to take, down the 
evidence in the vernacular language 
of the witnesses, but the memorandum 
which the Honorable Member for Bom- 
bay proposed the Judge should record, 
would be a very great improvement on 
the existing practice, because it would 
give the appellate Court an opportuni- 
ty of testing the value of tho deposi- 
tions sent up, and, at all events, it 
would be extremely valuable as show- 
ing how the evidence had struck the 
Judge’s mind, at the same time that 
it would be a check on the omlnh who 
was writing down the depositions, 
lie (the Chfiirnum) was not prepared 
to vote for the motion of the Honorable 
Member for Bombay. He did not think 
that the Honorable Member would get 
by the machinery he proposed, those 
materials which the appellate Court 
ought to have ; but at the same time, 
he was disposed to vote for the motion 
of the Honorable and learned Mem- 
ber on his right (Mr. Peacock) as it 
provided for that which would be use- 
ful in addition to the system proposed 
by the Section as it stood. 

Me. LeGEYT said, after what had 
passed, he saw that, there was no 
chance of his amendment being carri- 
ed. The object of it was to secure a 
more trustworthy record than now 
existed, and as that would be met if 

The Chairman 


the course suggested by the Honorable 
and learned Member ojiposite (Mr. 
Peacock) were adopted, he would not 
press his amendment to a division, if 
the Honorable nnd learned Member 
would frame an amendment and brilig 
it forward at the next meeting of the 
Couticil. 

The CHAIRMAN said, he would 
suggest the insertion of a clause in the 
amendment to be framed for the pur- 
pose of correcting what seemed to him 
to be a most ridiculous state of tilings. 
Suppose that the Judge who tried a case 
was an English Judge, and that nn 
English witness went before him. Tho 
witness would be allowed to give his 
evidence in English. Ought not that 
cvideijpe to be taken down in the 
language in which it was given ? No- 
thing could be more absuru than to 
translate that w ituess’s good English 
in to bad Bengalee, in order that it might 
go up to tho appellate Court, which 
also consisted of English Judges, to 
be read out with the nasal tvvang of 
the Native Omlah. Jt appeared to 
him that a clause should bo inserted in 
the intended amendment, which would 
prevent such an absurdity. 

Mr. CURRIE said, he had some 
doubt as to the utility of tho memoran- 
dum. The reason of the Honorable Mem- 
ber for Bombay for urging that it should 
be written with the Judge’s own hand, 
was that it was the only way io ensure 
his attending to the examination. But 
if a Judge was disposed to do what 
was contrary to the law, lie might 
just as well make the memorandum 
while the deposition was being read to 
him, or he might take the deposition 
home, and write out the memorandum 
from it there. 

Then he did not think that the me- 
morandum would be of any advantage 
to the appellate Court, and it would 
considerably enlarge the record. If 
an English J udge was trying the case, 
and the case went up in appeal, the 
memorandum would doubtless be use- 
ful ; but even then, there would bo 
the risk of the appellate Court deciding 
on the memorandum and not looking 
inlb the evidence. In Bengalee cases, 
which formed nine-tenths of the cases 
tried, the memorandum would be of 
no advantage in addition to tho detailed 
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deposition. So that, in any point of 
view, be very much duobted whether 
the making of the niemorandum ought 
to be required. 

Mr. LeGBYT* 3 amendment was ac- 
cordingly withdrawn and the further 
consideration of the Section postponed, 

Section 144 was passed after an 
amendment. 

Sections 1 45 and 146 were post- 
poned. 

Sections 1 47 to M9 were severally 
passed as they stood. 

Sections 1,50 and 161 were severally 
passed after amendments. 

Sections 1 52 to 1 66 were severally 
passed as they stood. 

Section 167 was postponed. 

Sections 168 to 1 70 were severally 
passed a9 they stood. 

The consideration of Chapter IV 
was postponed. 

Sections 1 to l 5 of Chapter V, Sec- 
tions l to 16 of Chapter VT, and 
Sections l to 4 of Chapter VL1, were 
severally passed as they stood. 

The further consideration of the Bill 
was postponed, and the Council re- 
sumed its sitting. 

NOTICE OF MOTION. 

Mr. FORBES gave notice that ho 
would, on Saturday the 9th Instant, 
move that Section 145 of Chapter III 
of the above Bill be omitted, in order 
that the following Section may be sub- 
stituted for it ; namely : — 

“ Before any witness is examined , the Court 
shall administer to such witness such oath as 
it may consider to be most binding on the con- 
science according to the religious persuasion of 
such witness, requiting him to speak the whole 
truth and nothing but the truth. 

EXCLUSIVE PBIVI LEGES TO 
INVENTORS. 

Mr. PEACOCK moved that Sir 
James Outram bo requested to take 
the Bill “ for granting exclusive privi- 
leges to Inventors’ * to the President in 
Council, in order that it might be trans- 
mitted to England for the sanction of 
Her Majesty. 

Agreed to. 
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AHMED ABAD MAGISTRACY. 

Mr. LeGEYT gave notice that ho 
would, on Saturday the 9th Instant, 
move the second reading of the Bill M to 
empower the Governor in Council of 
Bombay to appoint a M ngistrato for cer- 
tain districts within the Zillah 
Ahraedabad.” 

The Council adjourned. 


Saturday , October 9, 1858. 

Present : 

The Honorable the Chief Justice, Vice- 
President, in the Chair. 

Hon’ble J. P. Grant, llon'blo Sir A. IV, 
Hon’ble Liont.-Genl. Buller, 

Sir J. Outram, H. 15. Ilarington 
Ifon’ble 11. Ricketts, Esq., 
llon'blo 15. Peacock, and 

P. IV. LeGpyt, Esq., II. Forbes, Esq. 

E. Currie Esq., 

STAMP DUTIES (BENGAL.) 

Tun CLERK presented to the Coun- 
cil a Petition of Kammolmn Banner- 
jee and Guddadhur Bannerjee, Zemin- 
dars of West Burdwan, concerning the 
Bill “to amend Regulation X. 1829 
of tho Bengal Code (for the collection 
of Stamp Duties.)*’ 

Mr. PEACOCK moved that tho 
above Petition be printed. 

Agreed to. 

ENDOWMENT OF MOSQUES, 
HINDOO TEMPLES, AND 
COLLEGES. 

The CLERK presented a Petition 
of Protestant Missionaries praying for 
the repeal of the Regulations of the 
Bengal and Madras Codes providing 
for the maintenance of endowments 
for the support of Mosques, Hindoo 
Temples, and Colleges. 

Me. CURRIE moved that the 
above Petition be printed. 

Agreed to. 

CHURRUCK POOJAH. 

The Clerk also presented to the 
Council a Petition of Protestant Mis- 
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sionaries praying for a legislative 
enactment to suppress all those public 
practices at the Churruck Poojah, 
whether nominally religious practices 
or not, which are in themselves cruel 
and inhuman. 

Me. CURRIE moved that the 
above Petition bo printed. 

He said that in malting this motion 
lie did not pledge himself to take any 
farther steps in the matter, for it 
appeared that the subject had already 
been considered bv the Court of Di- 
rectors, and the Honorable Court had 
expressed an opinion against the ex- 
pediency of any direct interference on 
tbo part of Government. The Lieu- 
tenant-Governor of Bengal, after a 
careful review of the question, had 
also come to the same conclusion. 
With tho permission of the Council, 
lie would read a statement of what 
bad been done in the matter from the 
general Administration Report of the 
several Presidencies for the year 
1856-57:- 

44 The Honorable tbo Court of Directors having 
mmnrkoil that, if the proctico of swinging on 
Churruckn was found to bp attended with cruelty, 


Seliool Master, and that, as stated by the Honora- 
ble Court, all such cruel ceremonies must be dis- 
couraged by influence rather than by authority.*’ 

Such were the opinions which had 
been recorded. It would however be 
for tho Council to consider whether 
the Petitioners had now made out 
such a case as seemed to call for legis- 
lative interference. 

The motion was carried. 

FALSE WEIGHTS AND MEA- 
SURES. 

Tnif) Clerk reported to the Coun- 
cil that be had received a communica- 
tion from the Chairman of the Madras 
Chamber of Commerce, representing 
that the provisions of the Police Act, 
XIII of 1856, were not a sufficient 
check against the fraudulent use of 
false weights and measures inasmuch 
as they restricted a Police Inspector 
entering n shop or premises to inspect 
the weights and measures used therein 
only upon complaint made to him. 

Mit. FORBES moved that the ahove 
communication be referred to the Select 
Committee on the Indian Penal 


sind liable to be enforced without the free con- 
sent of parties submitting to it, they doubted 
not that the Go\ eminent would consider what 
measures should be adopted with reference to it 
— tho Commissioner* of tho Smith-' Western Fron- 
tier and Assam, and the Superintendents ot Police 
Lower l'ro\ incus, Cliittauong and Cuttack, were 
requested to report on tho subject, and to state 
whether the existing law was sufficient for pre- 
venting the crime, or whether, in their opiniou, 
any special measures were required* 

“Intermediately however, the order calling 
for tho opinions of* the Oflieors above-mentioned, 
was reviewed by the Honorable Court, w ho re- 
corded the following remarks regarding it : — 

“ 4 We observe that onquiry has boon institut- 
ed l»y the Lieutenant-Governor with a view to 
the authoritative suppression of the practice of 
swinging on tho Churruck, as it is stated that it 
would l>c regarded with satisfaction by the sen- 
sible part of the Hindoo Community, and with 
indifference by tho rest. 

44 4 Wo should prefer, however, that your en- 
deavors for the suppression of this practice should 
be based.^n tho exertion of influence ralhor 
than upojjmny act of authority.* 

44 Subsequently also to the issue of the Cir- 
cular to tho Commissioners, a momorial regard- 
ing the Churruck Poojah was received from the 
Calcutta Missionary Conference.” 

then followed the Memorial, which 
no doubt was much to the same effect 
as the Petition now presented. 

44 After careful consideration, the Liou tenant- 
ed over nor rame to the conclusion that, as the 
case was one of paiti voluntarily undergone, the 
remedy must bo loft to tho Missionary and tho 


Code.” 

Agreed to. 

MERCHANT SEAMEN. 

Mr. CURRIE presented the Report 
of the Select Committee on the Bill 
“ for the Amendment of the law re- 
lating to Merchant Seamen.” 

AHMEDABAD MAGISTRACY. 

Mr, LeGEYT moved the second 
reading of the Bill u to empower the 
Governor in Council of Bombay to ap- 
point a Magistrate for certain Districts 
within the Zillah Ahmedabad.” 

M r. RICKETTS said, be wduld sub- 
mit to the Council that, on the whole, 
it would be better, instead of legisla- 
ting for the particular districts in 
question, to provide for all districts in 
the same position throughout the 
Bombay Presidency. The Zillah of 
Ahmedabad was a Regulation district. 
The neighbouring Province of Katty- 
war was a non-Regulation district 
under the control of a Political Agent. 
For some reason or another, not ex- 
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plained in the anrtexttres to the Bill) I 
the Magistrate of Ahmedabad had been 
unable to manage the people of a Per- 
gunnah called Bhownugghur, which 
was on the confines of Kattywar ; but 
the Political Agent of Katty war was 
able to manage it. The Bombay Go- 
vernment, therefore, had appointed tl>e 
Political Agent Magistrate of the dis- 
tricts in Bhownugghur, in lieu 
of the Magistrate of Ahmedabad ; but 
shortly after, questions arose regard- 
ing appeals from the districts from the 
Magisterial decisions of the Political 
Agent, and the Sudder Adawlut dis- 
covered that the Rules of Bout bay were 
so strict that there could be but one 
Magistrate in each Zillah, and therefore 
recommended alteration of the Law. 
Regulation XII. 1807 of the Bombay 
Code enacted that the duties of Police 
in each Zillah should be conducted by 
the Collector nf that Zillah, and further, 
that the Collector of each Zillah should, 
under the denomination of Zillah 
Magistrate, perform the functions of 
Police. The Legislature had long ago 
provided for cases of that nature on this 
side of India. Regulation XVI. 1S10 
of the Bengal Code provided as fol- 
lows : — 

u Tho Governor General in Council, whenever 
he may doom it advisable, will invest the Ma- 
gistrate of any Zillah with a general concurrent 
authority as Joint Magistrate in any contiguous 
or other jurisdiction, or in any part thereof.” 

An enactment of this kind would 
exactly meet the case which had induc- 
ed the Honorable Member for Bombay 
to bring forward the . present Bill. 
Under Regulation XVI. 1810, the 
Collector of a Zillah in Bengal could 
and did exercise the jurisdiction of a 
Magistrate. 

But it appeared to him that there 
was another point to be provided for. 
It was the intention of the Bombay 
Government that the Political Agent 
of Katty war should be Magistrate of 
Bhownugghur. It could not be intend- 
ed that, if appointed such Magistrate, 
he should leave the distr.ct of Bhow- 
nugghur and go to Kattywar. Pro- 
bably the intention might be that 
people should be brought from Bhow- 
nugghur to the office at Kattywar ; 
and in that case, it would be necessary 
also to enact that it should be lawful 
for that Officer to exercise his Magis- 
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terial duties beyond the confine of 
his jurisdiction. 

He should therefore move as an 
amendment that the second reading of 
the Bill before the Council be post- 
poned until ihis day three months, 
and suggest to the Honorable Member 
to bring in a Bill to the following 
effect in the meantime : — 

u Tt shall be lawful for the Government of 
Bombay to appoint a Joint or Assistant Magis- 
trate, with the powers of a Magistrate, in any 
District subject to the Bombay Government, and 
to give such Joint or Assistant Magistrate con- 
current jurisdiction with the Magistrate over 
any part or over the whole of tlio District, 
or to place any portion of the District exclusive- 
ly under such* Join tor Assistant Magistrate. 

“ A Joint or Assistant Magistrate so appointed 
shall be subject to the jurisdiction of the Ses- 
sions Judge of tho Zillah within which the local 
jurisdiction assigned to him may bo, and to the 
Sudder Court in liko manner with the District 
Magistrate. 

M It shall be lawful for the Governor in Coun- 
cil in Bombay to authorize any Magistrate or 
Joint or Assistant Magistrate to hold trials at a 
place beyond the confines of his jurisdiction.** 

The VICE- PRESIDENT said, tho 
more geueral course in this Council had 
been to vote against the second read- 
ing. 

Mr. LeGEYT said, he did not 
think the Honorable Member (Mr. 
Ricketts) bad given quite a correct 
version of Regulation XII. 1807. If he 
had understood the Honorable Member 
aright, the Honorable Member had sta- 
ted that, under the present law, the Go- 
vernor in Council of Bombay had no 
power to allow any one but the Magis- 
trate of a Zillah, as described in Sec- 
tion III of Regulation XII. 1807 of 
the Bombay (’ode, to perform the 
duties of a Magistrate within bis 
Zillah ; but if he would lefok farther 
on, he would see that the 3rd Clause 
of Section III of the same Regulation 
provided for the appointment of Assist- 
ant Magistrates, and that subsequent 
Sections provided for vesting Assistant 
Magistrates with the full powers of a 
Magistrate. Then there were other 
Acts for appointing Joint Magistrates 
in Zillahs. If the Governor in Council 
of Bombay had considered that either 
Assistant Magistrates with full pow- 
ers, or Joint Magistrates, or Deputy 
Magistrates, appointed under the 
existing Regulations, would have 
answered for the Bhownugghur villages, 
he would doubtless not nave sent up 
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tin’s Bill for the approval of the Le- 
gislative Council. But ho (Mr. Le- 
Geyfc) thought the Governor in Coun- 
cil did not consider that such appoint- 
ments would have answered, and con- 
sidered that, for political reasons, the 
Political Agent of Kattywar should 
exercise Magisterial powers in the 
districts of Bhownugghur. It would 
hardly do to appoint the Political 
Agent of Kattywar, who was on offi- 
cer of equal rank with, and perfectly 
independent of the Magistrate of Ah- 
medabad. Assistant to the Magistrate 
with full powers. Nor, ho (Mr Le- 
Geyt) apprehended, was it intended 
that lie should he appointed Joint Ma- 
gistrate ; foi although as Joint Ma- 
gistral e he would exercise powers 
concurrently with the Magistrate, yet 
iu some portions of his duties he 
would be subject to the control of the 
latter, lie believed it was to avoid 
these inconveniences that tho Gover- 
nor in Council preferred to meet the 
exigency now felt bv appointing the 
Political Agent, of Kattywar Magis- 
trate of Bhownugghur. If he (Mr. 
LoGeyt) had rightly understood the 
draft Act which the Honorable Mem- 
ber proposed to substitute for the 
present Bill, it would do no more than 
allow the Governor in Council to ap- 
point a Joint or Assistant Magistrate 
That would entail an alteration of 
the whole procedure laid down in the 
Bombay Code. The object of the 
Bill he had introduced was that the 
Governor in Council should have pow- 
er, without creating a new Zillah, of 
appointing an Officer with the full 
powers of a Zillah Magistrate. If the 
Political Agent of Kattywar should 
be appointed a Joint Magistrate or an 
Assistant Magistrate, ho would, in a 
certain degree, according to the pre- 
sent Law, be subject to the Zillah 
Magistrate. He (Mr. LeGcyt) could 
not see how the arrangement proposed 
in this Bill was in any way calculated 
to lead to the inconvenience of the Pub- 
lic. The Bombay Government thought 
it calculated to further tho administra- 
tion^ J ustice. They had the power 
of appointing Assistant Magistrates 
with rull powers, and Joint Magis- 
trates, but had not thought it expe- 
dient to exercise that power in this 

Mr. LeQiyt 


instance, and he, for his own part, 
did not see why the Bill should not 
pass into Law. 

Mr. CURRIE said, he thought it 
would be as well if the Honorable Mem- 
ber for Bombay would himself consider, 
aud also consult the Bombay Govern- 
ment. on the expediency of extending 
to that Presidency the general powers 
now conferred in Bengal by Regulation 
XVI. 1810. It was very convenient 
that the executive Government should 
have those powers, and as occasion 
had arisen for them in Bombay, ho 
thought it would be better if tho 
Regulation for Bengal were extended 
to it. 

The question being put, the Council 
divided : — 

Ayes 8. Noes 2. 

Mr. Pnrijm. Mr. Gurria. 

Air. Haringlon. Mr. itickrlts. 

Sir Arthur liuUer. 

Mr. LeQoyt. 

Mr. Peacock. 

Sir .lames Outram. 

Mr. Circuit. 

The Vice-President. 

The motion was accordingly carried, 
and the Bill read a second time. 

CIVIL PROCEDURE. 

On the Order of the Dav being read 
for tho adjourned Committee of tho 
whole Council on the Bill “ for simpli- 
fying the Procedure of the Courts of 
Civil Judicature not established by 
Royal Charter, ” the Council resolved 
itself into a Committee for the further 
consideration of the Bill. 

Tub postponed Section 92 of Chap- 
ter III provided that a defendant de- 
siring to set-off any demand against tho 
plaintiff’s claim must tender a written 
statement containing the particulars of 
such demand, the excess of set-off 
over claim being abandoned. 

Mr. HARINGTON said, in con- 
sequence of a remark which fell from 
the Chair at the last Meeting of tho 
Council, and which had reference to 
the law or practice of what was 
called a set-off as it obtained in the 
Courts in this country, whether estab- 
lished by Royal Charter or by the 
local Governments, he had been Jed, 
in the course of the week, to look into 
the English law r on the subject, and to 
consider whether it might be acted 
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upon with advantage in framing any 
amendment of the Section before the 
Committee. He observed that in 
Blackstono and other English law 
books it was stated that a set-off, 
when used as a modo of defence to a 
suit or action, was of that nature that 
it admitted the claim of the opposite 
party to be just, only insisting that 
the debtor was also a creditor in some 
other manner in respect of which the 
opposite debt was couuter-balanced 
either wholly or in part. He did not 
know whether this was still the law 
in Her Majesty’s Courts ; but whether 
it was so or not, a rule which required 
that a defendant who desired to set- 
off against the’ claim of the plaintiff 
a demand for which he might sue the 
plaintiff separately, should first ac- 
knowledge the justice of the plaintiff’s 
claim, appeared to him to be strictly 
equitable and reasonable, and to be 
consistent with tlw real meaning of 
the term “ set-off and, accordingly, 
in the first of the two amended Sec- 
tions prepared by him, he had proposed 
it for adoption. When a defendant 
in an action of debt, assumpsit, or the 
like, not only pleaded a set-off to, but 
also denied the justice of the plaintiff’s 
claim cither in the whole or in part, 
there would be two causes of action 
which might have accrued on different 
dates, and the proofs upon which they 
severally rested would often be found 
to be quite distinct. In such cases, 
so far as he could perceive, no advan- 
tage could result to either party from 
doubling up tho two claims and treat- 
ing them as a single suit, while in 
practice he thought that much incon- 
venience might ensue from such a 
proceeding. There could, of course, he 
no objection, but the contrary, to the 
two claims proceeding step by step 
together to a decision, and to tho deci- 
sion of the one following immediately 
upon the decision of the other, though 
in all other respects they should be 
dealt with as distinct actions which 
in reality they wero. Such was indeed 
the present practice which was fouud 
to be very convenient, while it gave 
to either party the full benefit of any 
claim which he might succeed in 
establishing against the other. Under 
these circumstances it did not appear 
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to him that any thing would be 
gained by allowing a defendant, who 
denied the justice of the plaintiff’s 
claim, to meet that claim with a 
counter-demand by way of set-off, 
which he might make the subject of 
a separate action, unless the Com- 
mittee should be of opinion that the 
counter-claim of the defendant should 
not be subject to the stamp duty 
imposed upon petitions of plaint., and 
which the defendant would have to 
pay if lie appeared in tho character 
of plaintiff. When, however, a de- 
fendant, acknowledging the justice of 
the plaintiff's claim, assigned as Ills 
only reason for not satisfying it that 
he had a counter-demand against the 
plaintiff, which, if proved, should bo 
allowed to counter-balance the plaint- 
iff’s claim either wholly or in part, 
the case was very different. By such 
admission the matters in disputo 
between the parties wore at once re- 
duced to a single controversy, and the 
Court, instead of having to investi- 
gate nnd determine tho claim of tho 
plaintiff as well as tho claim of the 
defendant, would bo required to look 
to the claim of the latter only ; and as 
by acknowledging the justice of the 
plaintiff's claim, the defendant would 
relieve the Court from tho labor and 
responsibility of adjudicating upon it, 
he thought that the stamp duty paid 
upon the plaint might fairly be allowed 
to cover the counter-claim of the de- 
fendant, and that the Court should 
proceed to determine the single action 
remaining to be decided, provided, of 
course, it had jurisdiction over the 
demand of the defendant in respect 
of its value or amount. The first of 
the two amended Sections prepared 
by him had been framed in 
accordance with these views. Tho 
second amended Section, which lie 
should not have occasion to bring for- 
ward should tho Committee agree to 
the first Section, was nearly the same 
as tho Section which he had proposed 
on Saturday last. To that Section 
it had been objected by tho Honorable 
Member for Bengal that, when a suit 
was brought against a person who 
had a counter-demand against the 
plaintiff, which, but for the plaintiff’s 
suit, might never come into Court, it 
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would ho hard to charge the defendant 
with a stamp duty on hie demand, and 
the Honorable and learned Member of 
Council on his left (Mr. Peacock) had 
made a further objection to the latter 
part of the Section, which pointed 
out what was to l*e done in the event 
of the counter-demand of the defend- 
ant exceeding the jurisdiction of the 
Court in which tho suit was brought. 
It appeared to the Honorable and 
learned Member that the provision 
e mtained in this part of the Section 
might encourage the defendant to in- 
crease any demand that he might have 
against the plaintiff beyond the juris- 
diction of the Court in order to cause 
the removal of the suit to another 
Court, whereby tho plaintiff might 
be harassed aud subjer, od to heavy 
expense. He (Mr, Ifarington) was 
not prepared to say that this might 
not happ m . I ut lie thought such a 
case would be of very rare occurrence. 
It must be remembered that the 
counter-demand of the defendant would 
bo chargeable with a stamp duty 
pioportionate to its amount, which ho 
would not recover from the plaintiff 
iu the event of his failing in his proofs, 
while after all the suit would not 
ho removed to a different district, 
but only from one Court to another 
Court of the same district, and 
that a superior Court. It was un- 
necessary, however, for him to notice 
these objections further at present, as 
the first of the two amended Sections 
prepared by him was free from them, 
lie would only further remark that 
both Sections contained words to show 
that it was not every demand of a 
defendant which would constitute a 
valid or legal set-off to tho claim of 
the plaintiff, and that, when a set-off 
was pleaded, it would be the duty of 
the Court to consider whether it was 
of such a nature that, if proved, it should 
be allowjji to counter-balance the claim 
of the p mint iff. Her Majesty’s Com- 
missioners appeared to have taken it 
for granted that there was already 
some law c»f set-off in the Mofussil, 
and they had contented themselves 
with providing that, when a set-off was 
pleaded iu a Moonsiff’a Court, its 
character or amount should not be 
looked to, but that if the claim was 
Mr, llarington 


considered to be established, tho Moon- 
siff should decree for the amount. 
There was, however, no law of the 
kind, and as the rule proposed by Her 
Majesty’s Commissioners was ob- 
viously open to serious objections, he 
thought that the Select Committee 
had acted wisely in refusing to adopt 
it. With these remarks he begged to 
move tint Section 92 should bo omitted, 
with a view to the substitution for 
it of the first of’ the two amended 
Sections prepared by him, which was 
as follows : — 

** If the dcfemiiut admit the claim of the 
plaintiff lmt dt^iro to set-off against it any ilo- 
imuid foi whh.li hf inj^lit sue the plaintiff in tho 
samo Court, ho alia! I lender a wiiton statement 
containing the particulars of such demand, and 
if the Court he of opinion that tho demand of 
the defendant is of a nature which, if proved, 
should be allowed to counterbalance the claim 
of the plaintiff cither wholly or ih part, it .dial! 
proceed to investigate the demand of tho defend- 
ant in tho suit before it. When a defendant 
may bo allowed under this Section to set-otf a 
demand against tho claim of tho plaintiff, ho 
slmli Ijo debarred from bringing a separate suit 
in respect of the same cause of action/’ 

Mr. CUUltJLE said, he had given 
notice of hii amendment on this sub- 
| joefc, having sonic objection to those 
proposed by the Ifonoiable Member 
for the North-Western Provinces. 
The amendment before the Committee 
appeared to him to be open to two 
objections. He thought first, that the 
defendant should not be required to 
admit the plaintiff* claim, ut least in 
the whole ; and secondly, if the counter- 
claim exceeded the amount cognizable 
by the Court, he thought the defend- 
ant should not on this ground bo 
debarred from pleading it. He had 
prepared a Section which avoided 
these objections. He also proposed 
that the defendant should not be liable 
for stamp duty in respect of a set-off j 
but if he sought for judgment for a 
sum in excess of the plaintiff’s claim, 
it seemed right that the written state- 
ment containing the particulars of his 
demand should be upon such stamp 
paper as would be required for a plaint 
for the amount of such excess. 

The CHAIRMAN thought that 
the Honorable Member for the North- 
Western Provinces went on a correct 
principle in requiring admission of plaint- 
iff’s claim to some extent ; but he went 
too far. For instance, two persons hav- 
ing mutual dealings came into Court ; 
the plaintiff said that a large sum was 
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due to him ; the defendant might be 
prepared to admit half, and to insist 
that he had a demand which ought 
to be setoff. The amendment seemed 
to require that ho should admit the 
plaintiff’s claim to the full extent. 
He begged to suggest the introduction 
of the words “ either wholly or in 
part” after the words “ if the defend- 
ant, admit the claim of the plaintiff” 
He was not prepared, considering the 
preliminary examination of the parties, 
and the verification of the pleadings 
that were proposed, to give the defend- 
ant that latitude which ho had in the 
English Courts, or to let him both 
deny the existence of any demand on 
the part of the plaintiff, and meet it, 
if proved, by a plea of set-off. He 
observed that the Honorable Member’s 
amendment proposed to leave it in the 
discretion of the Judge to say whe- 
ther the cross-demand was proper to 
be admitted by way of set-off. It 
might be better that the law should 
define the nature of the conn tor-claims 
which should be allowed to be set-off, 
rather than that the Court should 
have this power. He was clear, how- 
ever, that there should be some limita- 
tion to the defence of “ set-off.” It 
would be very iuconveuient to admit, 
besides money demands, claims found- 
ed on assault, slander, «fce. ; many false 
claims would thus be brought forward, 
by which plaintiffs would he harassed 
and the hearing of causes inconve- 
niently protracted. The limitation of 
the English law of set-off might not 
be the best ; but it was belter than 
admitting all claims whatsoever as 
matter of set-off. 

Sm ARTHUR BTTLLEE said, he 
did not see why an admission of the 
plaintiffs claim should be the condi- 
tion of the plea of set-off. Why 
might not the defendant say, “ I don’t 
admit that the plaintiff has any valid 
claim against me ; but even if T am 
mistaken in my law, I have a set-off?” 
These two defences were certainly 
not incompatible according to English 
law. Technically speaking, the mere 
plea of set-ofi’ would, as the Honorable 
Member for the North-Western Pro- 
vinces saiil, admit the plaintiff’s claim, 
but then the defendant always fortified 
his cas6 by another and perfectly ad- 


missible plea of denial of the plaintiffs 
claim altogether. But what he (Sir 
Arthur Builer) most objected to was 
the leaving it to the Judge to determine 
what sort of set-off ho would allow. 
One Judge might have no hesitation in 
admitting a set-olf for damages for as- 
sault, or libel, or criminal couvorsation. 
A nothcr might make it a rule to admit 
of no set-off except for a fixed ascertain- 
ed debt, and one Judge’s practice would 
not be binding on another. It never 
would do to leave this, which should 
be settled by substantive law, to the 
caprice of individual Judges ; and in his 
opinion the original Clauso was far 
better than this or any other amend- 
ment which was before them ; but he 
had no very strong opinion ono way 
or another, as to whether the right of 
set-off should extend to all demands, 
or whether it should bo in some degree 
limited. 

Mrc. PEACOCK preferred Section 
92 as it stood, though it might 
require some amendment. Tlio ex- 
pression “along with the claim of the 
plaintiff if it shall consider it reason- 
able so to do” did not mean that the 
Judge had the option whether to try 
or not; it compelled him to try the 
question of sot-off some time or other 
before the suit was determined, for 
t at was provided by tlio Section relat- 
ing to the decree (161). He pre- 
ferred the present Section, because it 
did not oblige a defendant to admit the 
plaintiff’s demand if beset up a counter- 
claim. A defendant might honestly 
deny that he owed any thing ; he might 
state the facts truly, and submit whe- 
ther he was indebted. He might say, 

* 1 contend I am not indebted ; but if 
I am, I have a cross-demand.” He 
ought not to be obliged to admit the 
whole claim which might depend on 
some difficult question of law which 
might ho decided against the plaintiff. 
He thought that the Honorable 
Member for the North-Wester u Pro- 
vinces had made a slight mistake 
as to the English law. The plea of 
set-off must admit the demand, but 
there might be a denial of liability in 
a separate plea. A defendant might say, 
“If you determine against me oil this 
claim, thei: I ask you to investigate 
my case againsr him ; he is insolvent— 
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do nnl compel me to pay bis demand, 
when I have a larger claim against 
him.” If the words “ if it shall con- 
si dor it reasonable so to do’* were 
applicable to the whole Section, he 
would prefer to omit them. According 
to English law, a set-off was allowed 
only in cases of debts and liquidated 
damages. Vindictive damages, as for 
assault, <fcc., could not bo matter of set- 
off. This Section wont farther and pro- 
vided that, if one man sued another and 
there was a counter-claim, the plaintiff 
should not issue execution until the 
counter-claim had been determined ; ; 
therefore, if the subject of the counter- j 
claim was within the jurisdiction of 
tho Court, it ought to bo investigated, i 
whatever it might be. The principle* 
adopted in Act JX of 18d0 (for the ■ 
more easy recovery of small debts , 
and demands) was this. If there were ! 
cro.'\s-j udgments between the same par- i 


It meant, if there should be a de- 
cree for or against the defendant or 
that the suit was pending. This was 
not sufficient, because plaintiff might 
abandon his suit ; in that case the 
defendant should nevertheless have 
the benefit of his set-off. 

Me. HAIUNGTON said that, 
when the jurisdiction was limited, it 
was necessary that the set-off should 
also bo limited. The latter part of 
the amended Section had been intro- 
duced for this reason. He referred to 
Blackstono’s Commentaries and said 
that there were various grades of 
Courts with different jurisdictions, and 
that they could not properly exceed 
their respective jurisdictions. Tho 
question must also be considered with 
reference to the stamp laws in which 
the Government had an interest. It 
occurred to him that, if the defendant 
admitted the jnstice of the plftint- 


ticH, execution was to be taken out by 
that party only who had judgment for 
the larger Bum, and for so much only as 
should remain after deducting tho 
smaller sum. Tt mattered not what 
were the nature of tho claims. The 
defendant w as not to be imprisoned, nor \ 
was his property to be seized if he i 
held a decree against the plaintiff 
for an equal or larger amount. Suppose 
a suit for rent and a cross claim, not 
for a debt, but for unliquidated da- 
mages, say a sale of Indigo seed to tho 
defendant, which, though warranted j 
good, had tinned out to be worthless; 
tho Judge would decide that the rent 
wa« due. Was he to permit execution 
to issue before deciding upon the 
other question ? It might be that the 
defendant had sustained damages bv 
tho loss of a crop far beyond the 
amount of the rent. It ought not to 
be discretionary with the Judge to 
investigate that : he should bo bound 
to do so. If both cases were within 
his jurisdiction, he should try botli 
before execution issued. Section 92 
might easily bo amended if Ins view 
were wroug. He referred to the latter 
part of the proposed Section 

“ When a defendant may be allowed undor 
this Section ti> sot-off a demand against tho 
olaim of tho plaintiff, lie shall ho debarred from 
bringing a separate suit in voqieot of tho fcfmio 
cause of act 5 on v 

Mr. Peacock 


, iff’s claim, tho Government might 
i fairly forego the stamp duty on tho 
defendant’s counter-demand ; but if the 
defendant disputed the plaintiff’s claim, 
ns already noticed by him, there was 
no advantage in doubling up the two 
claims. They had better be tried as 
separate suits. 

Me. GRANT asked, if it was 
meant that a Judge must suspend 
judgment in one action because another 
was pending ? If tlrs were so, a 
plaintiff in a very simple case might 
never get a decree at all. Suppose, for 
example, the simple ca9o of n ryot nol 
paying his rent. The Zemindar must 
get his rent j if not, he cannot pay 
his revenue, and he loses his estate. 
An action is brought, the ryot has no 
defence to the claim, but states that 
last year the Zemindar slandered him, 
and that he has an action for damages 
which must be tried in the way of a 
set-off, it matters not whether in the 
same suit or not. He demands that 
judgment be stayed till both actions 
are determined. The slander case 
might require months to get up the 
proof. Should the other simple case, 
which might be decided in five mi- 
nutes, be postponed until tho tedious 
and complicated slandor-auit, which 
had no connection with the other 
matter, should be settled ? His own 
opinion was that the practice of the 
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Supreme Courts was better, which as 
he understood, restricted claims ot 
set-off to cases of debt. If the dis- 
pute was all or\e matter of account, 
that might conveniently bo decided at 
once, and the balance ascertained. 
But this would not bo possible, if 
many claims, for various unascertained 
amounts, arising out of quite different 
transactions, were to bo heard toge- 
ther. He was uncertain, from the 
terms of Section 92, what was actually 
the intention. 

Tub CHAIRMAN said, it would he 
hotter to abandon the* whole principle 
than opeu a door to a flood of seta-off 
arising in respect of claims of all de- 
scriptions. He thought that his Honor- 
able and learned friend (Mr. Peacock) 
proceeded on a greater presumption of 
fair dealing in litigation than existed 
in this country. Such a provision 
would be for the encouragement of 
false claims; and when it was found 
that execution could not be taken out 
while a counter-claim was in litigation, 
the plaintiff’ would be harassed by 
false claims. If the principle could 
be limited to cases of money and liqui- 
dated damages, convenience might re- 
quire that it should be admitted. He 
could put no other construction on the 
Section than that it meant to give the 
Judge a discretion. c< Along with the 
claim of the plaintiff” meant not of 
com sc that he was to heap simultane- 
ously, hut in the same suit, and that 
one decree would deter. l ine the whole. 
Such a discretion might be objection - 
able. If there were difficulties, the 
Section might be abandoned and pro- 
vision made in the Chapter relating to 
execution of decrees for a set-off of 
cross-judgments. But such a provision 
should not go to the extent of sus- 
pending one judgment for an indefinite 
time until all possible questions should 
have been determined. It should be 
limited to judgments actually recover- 
ed. One party might push on his 
action while the other was pending ; 
but there should be a strict limit of 
the time during which the judgment 
should be suspended. 

Mr. CURRIE suggested that the 
Section might be limited to such cases 
of debt &c. as had been referred to* 
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Mr. PEACOCK said, the objection 
that false claim* might be brought 
forward applied as much to a tet-off on 
account of a debt as to a set-off of other 
matters. It was said that Zemindars 
might be delayed ; but they should not 
legislate only for them. Every ono 
(whether Zemindar or not) had to pay 
his just debts. A more probable case 
than that supposod, had been suggested 
to him. It was much more likely that a 
forged bond should be attempted to be 
set-off than a case of slander. The forged 
bond would fall within the rule, if a 
set-off for debt were allowed, for the 
validity of the claim must be tried 
before it could be rejected. But it was 
said that the case supposed was that 
of a good cause of suit as a trespass, 
slander, &e., but one requiring long 
proof. It might be inconvenient to 
admit such a case to be tried as a set- 
off. IIo should be content to confine 
the set-off’ to debts, and to introduco 
a Clause like Section LVii of Act IK 
of 1850:-— 

,f lf there bo cross-judgments between tho 
parties, oxocution shall taken out. by that 
party only wlio shall have obtained judgment 
lor tho larger, and for so much only an choll 
remain after deducting the .smaller sum ; and 
satisfaction for the remainder shall ho entered, 
as well as satisfaction on the judgment for tho 
smaller sum ; and if both sums shall ho equal, 
satisfaction shall bo onto rod upon both judg- 
ments.” 

Where there was n counter-claim, 
it might be left to the Judge's discre- 
tion not to allow execution to issue on 
one decree if he thought it reasonable 
to delay it until another claim should 
be determined. If this should be the 
opinion of the Council, he would pre- 
pare a Section. 

Mr HARINCxTON’S motion to 
ornit Section 92 was then carried, 
and the motion to substitute tho pro- 
posed Section was by leave withdrawn. 

The postponed Section 1 07 of Chap- 
ter 111 being read by the Chairman— 

Me. LeGEYT moved that the fol- 
lowing words be added to the Sec- 
tion : — 

“ But in every such ease, a copy, properly cer- 
tified and made at the expense of flier applicant, 
shall be substituted for the original in tlie record 
of the suit.” 

The motum was agreed to, and the 
Section then passed. 
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The postponed Sc tion 108 of Chap- 
ter III being read by the Chairman — 
>1 a. LkGKYT moved that the Sec- 
tion be left out, and the following new 
Section be substituted for it : — 

Whoriovor an oxliiliit once revived by a 
Court of Justice ami admitted in evidence is re- 
turned, a iccolpt shall bo yiven by the party 
rm*ivinj{ it, in a receipt book kept for the 
pur] iose. 

.Agreed to. 

The postponed Section 143 of Chap- 
ter III boing read by tho Chairman- — 
Mr. PEACOCK, moved that it be 
omitted, in order that the following new 
Section might be substituted for it : — 

“ On the day appointed for tho hearing of tho 
suit, or on ‘‘OHIO othor day to which the hearing 
may he adjourned, the evidence of the witness- 
es in attendance shall he taken orallv in open 
Court in the presence and hearing, and under 
tho personal direction ami superintendence of 
tho Judge. In cases in which an appeal lies 
to a higher tribunal, tho v\ i donee of each wit- 
ness given upon such examination shall bo 
taken down in writing, in the language in 
ordinary use in proceedings before the Court 
by or in tho proseneo and under the personal 
direction and superintendence of tho Judge, 
not ordinal ilv in i ho form of question and an- 
swer but in that of a narrative, and when 
coruplelcd shall ho read over in the presence of 
tho Judge and of the witness and also in the 
ptc-LMiru of the p irlics to tho «miL or their picad- 
ors, or such of them as are in attendance, and 
shall he signed bvthoJmlgu. If tho evidence 
he taken down in a different, language from 
that in which it lias been given, and the wit- 
ness does not midorstand the language in 
whi'h it is taken down, the witness may 
require his deposition as taken clown iu writ- 
ing to he interpreted to him in the language in 
which it was given. It shall 1> i in the discretion 
of the Court to take down, oi cau^c to he taken 
down, any particular question and .iiKivor if 
there shall appear am ^special ro\*cm for sn 
doing, or any party or hut plcntlcr shall require 
it. If any question put to a witness ho object- 
ed to by either of the parties or their pleaders, 
and the Court shall allow’ the same to he put, 
the question and answer shall he taken down, 
ami the objection and the name of tho party 
making it shall be noticed in taking down tho 
depositions, together with the decision of the 
Court upon tho objection. The ( ’our t shall record 
such remarks as it may think material respect- 
ing the demeanor of tlie witness whilo under 
examination. In casos in which tho ovidenco 
is not takon down in writing by tho Judge 
himself, he shall bo bound, as the examination 
of each witnoss proceeds, to inako a memoran- 
dum of the Bubstanoe of what such witness 
deposes, and such memorandum shall be writ- 
ten and signed by the Judge with his own 
hand,' _ and shall accompany the record. In 
cases' in which an appeal does not lio to a 
higher tribunal, it shall not be necessary to 
take down the deposition of tho witnesses at 
length, but the Judge, as the examination of 
each witness proceeds, shall make a memoran- 
dum of the substance of what such witnoss 
deposes, ami such memorandum shall ho writ- 
ten and signed by the Judge with his own 


hand, and shall form part of the record. If 
the Judge shall bo prevented from making a 
memorandum as above required, ho shall record 
tho reason of his inability to do so, and in cases 
not appealable shall cause such memorandum 
to be made in writing from his dictation in 
open Court, and shall >ign tho same, and such 
memorandum shall form part of the record." 

The question that the witcIs pro- 
posed to be omitted be omitted was 
put, and agreed to. 

The question that the words pro- 
posed to be substituted be substituted 
M eing proposed — 

Sir A RTIIUR DULLER moved, by 
way of amendment, that the wor-'s “ if 
necessary be corrected, and shall’ 1 bo 
inserted after the word “shall” in the 
21st line of the proposed Section, 

. Agreed to. 

Sir ARTHUR DULLER moved 
that the words “ Where all the parties 
to the suit present and the pleaders of 
such as are abseut, consent to have such 
evidence as is given m English taken 
down in English, the Judge may so 
take it down in his own hand” be in- 
serted nfter the word “given” iu tlie 
28th lino of the proposed Section. 

Agreed to. 

Mr. n A KINGTON moved that 
the words ‘In eases in which the 
evidence is not taken down in writing 
by the Judge- himself, he shall be 
bound, !, s the examination of each 
witness proceeds, to make a me • oran- 
duin of the substance of what such 
witness deposes, and such memorandum 
shall be written and signed by the 
Judge with his own hand, and shall 
accompany the record” after the word 
“ examination” in the 45th line of tho 
proposed Section, be left out. 

He said, the Honorable Member for 
Bombay had stated at the last meet- 
ing of the Council that some of tho 
Judges, unmindful of tho moral and 
legal obligation which the present law 
imposed upon them of requiring the 
evidence of every witness to be reduc- 
ed into writing in their immediate 
presence and hearing, and under their 
personal direction and superinten- 
dence, allowed the evidence of witnesses 
to be taken in their Courts in a most 
careless and slovenly manner, it being 
not an uncommon practice for the 
Judge to engage in other business or 
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duties while the examination of a 
witness was going on, whereby the 
intention of the law was entirely de- 
feated ; and in order to put a stop to 
this practice, and to insure the evi- 
dence of every witness being taken in 
the manner prescribed by law, the 
Honorable and learned Member propos- 
ed to insert the words which lie had 
just read. The solo object of«the rule 
proposed by the Honorable and learned 
Member was to compel the Judges to do 
that which, but for euch a rule, it was 
thought probable that some of them 
might fail to do. But were they sure, 
or had they good reason, to believe 
that the rule proposed by the Honorable 
and learned Member would be more 
efficacious than that contained in the 
earlier part of the Sect ion. What was 
there to prevent a Judge, if so disposed, 
from evading the duty prescribed in 
the proi osed rule in the same manner 
and witli the same ease as it was said 
that some Judges violated the obliga- 
tion imposed upon them by the existing 
law ; and if the proposed rule failed to 
produce the effect intended, bethought 
that the Honorable and learned Mem- 
ber would agree with him that it. would 
not only be useless, but that it might 
be mischievous, inasmuch ns the appel- 
late Court, having the memorandum, 
which the Judge of the Court of first 
instance was to write with his own 
hand, before it, might he led to suppose 
that the evidence had been taken in the 
manner prescribed by law, that is, in 
the hearing and under the personal 
direction and superintendence, as well 
as in the presence of tho Judge, and 
might bo induced in consequence to place 
greater reliance upon it ; whereas, in 
truth, at • he time the witness was being 
examined, the Judge might have been 
erigaged in some other business, or 
giving his attention to some other 
matter. It was not pretended that the 
memorandum which the rule required, 
would be in itself of any use to the 
Judge who was to write it, in deciding 
the case, or to the J udges of the appel- 
late Court who might have to hear an 
appeal from that Judge’s decision, as a 
means of testing the correctness of the 
record, which would still have to be 
made of the examination in full of 
each witness. The object aimed at 
was simply what had been already 
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stated. As bad been pointed out by the 
Honorable Member for, Bengal, there 
would be nothing to prevent the Judge 
from preparing the memorandum re- 
quired of him, n"t at the time that the 
evidence was being taken, but when it 
was being read over to the witness for 
the purpose of being attested, or, indeed 
as remarked by him, after tho rising 
of the Court at the Judge’s private 
residence ; and when, as was too often 
the case, the Judge cared more 
for the number of casos disposed 
of by him within a given period, than 
for the maimer in which they were 
decided, this would probably be tho 
general practice. It had often been 
remarked that they ought not to dis- 
trust their Judges, and this was one 
of the reasons assigned for doing away 
with appeals in cases of a simple 
character, and of a email amount. lie 
(Mr. llarington) thought that no 
Judge had a right to complain that his 
decision in every case was open to appeal; 
but whatever distrust might be involved 
in an appeal, it appeared to him that 
every Judge might fairly protest against 
the distrust which would be implied, 
and tin 1 slur which would be cast upon 
his judicial character if the rule i ropos- 
ed by the Honorable and learned Mem- 
ber slmnld b ■ adopted. There appeared 
to him to be other objections to tho 
proposed rule, one of which was that 
it would have the obvious effect of 
great lv increasing the size of the record, 
but this was comparatively a trifling 
matter, ami he should resibt the intro- 
duction of the words in question on the 
broad ground that they would bo in- 
effectual ; and that, if tlicv failed in 
their object, they would not only be 
ineffectual, but might be mischievous. 

Mb. GRANT asked, if the objec- 
tion felt by the Honorable Member to 
the Section was a substantial objec- 
tion ? Bid the Honorable Member 
object to the process prescribed by it ? 

Mb. HARINGTON said, he object- 
ed to tho proposed memorandum be- 
cause it would be of no use cither to 
the Court of first instance or to the 
appellate Court in deciding tbe suit, 
and was intended only to make the 
Judge do what the Section as it now 
stood required him to dq. 
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Mr* RIOKETTS said, the Section 
directed the Judge to take the evi- 
dence, and the additi >n to which the 
Honorable Member for the North- 
‘Westcrn Provinces objected, directed 
him how to do that. 

Mr. GRANT said, according to the 
first part of the Section, the evidence 
in appealable cases may bo taken 
down either by the Judge or by some 
Qfticer of the Court. If it is not 
taken down by the Judge, the Section 
provided that the J uclgo “ shall be 
bound, as the examination of each 
witness \ roceods, to make a memo- 
randum of the substance of what each 
witm hs deposes, and such memo- 
randum shall be written and signed 
by the Judge with his own hand, 
and shall accompany the record.” 
If the J udge took this record home 
to frame his memorandum, lie cer- 
tainly would do what the law told 
him not to do. His (Mr. Grant’s) 
opinion was that the course prescribed 
by the provision in question was what 
every Judge ought to follow. He 
thought it a useful provisi >n that 
every Judge, Civil or Criminal, should 
take a memorandum of the evidence 
as the examination proceeds. That 
being the proper course, he did not 
see why the law should not require it 
to he taken. If the law did require it, 
and a Judge violated the law, ho did 
not see why the authorities who had 
dominion over Judges should not call 
him to account. 

Mr. FI A RINGTON said, the Honor- 
able Member for Bombay had declared 
that in the Courts of the East India 
Company the evidence, instead of 
beim» taken as the law required, was 
generally taken in a loose manner, aud 
he was bound to state that within the 
last few da' s he had been assured by 
a Judge of the Calcutta Sudder Court, 
and one of the ablest pleaders in that 
Coupt, that in the Moon sifts’ Courts two 
or three cases were usually tried at the 
same time, the excuse given being that, 
unless this was done, the prescribed 
number of cases could not be disposed 
of nor the file kept clear. No doubt, 
that was a serious violation of the law, 
but- ho did not think that the pro- 
posed amendment would correct it. 


Mr. GRANT said, it would add 
another provision of the law — another 

check. 

Tin? CHAIRMAN said, he did not 
look on the proposed new Section as 
implying any distrust of the Judges 
who would administer the Code. A 
memorandum made by a Judge of the 
substance of the evidence taken beforo 
him might often bo of material use to 
Judges of the appellate Courts, as a 
check on the fuller record taken down 
by his omlah (which it might be de- 
sirable to have done if the evidence 
was given in Bengali), and would also 
be valuable as showing to tile appellate 
Court the mode in which the evidence 
had struck the mind of the Judge. 
Therefore, disclaiming any intention 
of implying distrust of the Judges for 
whose guidance the Section was design- 
ed, ho thought the provision a useful 
provision, and should vote against the 
amendment. 

Mu. LeGEYT said, he thought the 
provision a most useful one. If it 
li »d been in force now, it never would 
have allowed a slate of things which 
admitted of evidence being taken, in 
some Courts at least, in a careless and 
slovenly manner. In all Courts in 
Bombay, whether Civil or Criminal, 
which were presided over by Euro- 
peans, it had been for many years a 
rule that every Magistrate and Judge 
should decide cases upon evidence taken 
down in the Vernacular language, and 
that they should also note down the 
proceedings with their own hands. In 
cases of appeal these notes were al- 
ways sent up to the appellate Courts 
as part of the record, and were looked 
at by the Judges in appeal. He ob- 
served that such a rule was contem- 
plated, mid indeed enjoined, so long ago 
as 1827. Regulation I Vof that year, Sec- 
tion XXX VII, provided as follows : — 

“If both parties in a suit should express in 
writing such to be their wish, the recording of 
the evidence and proceedings at length snail 
be dispensed with, and the Court’s notes alone 
shall be preserved ; if a suit so tried be appeal- 
ed, the said notes shall be held to be the record 
of the suit, and the fact therein recorded shall be 
deemed to be determined, the appeal being ad- 
mitted only (so far as such facts Are concerned) 
on the deductions drawn from them.” 

He did not think that in the Native 
Courts in Bombay, the practice here 
required was much resorted to; nor 
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did lio believe that it was the practice 
in Native Courts generally, to take 
these notes, which it would be under 
tlip Section before the Council, and 
which, he thought, would . have the 
effect of making Judges hear cases 
with much greater care and attention 
than, it was to bo feared, were now al- 
ways bestowed. 

Mr. PEACOPK said, the Section 
required the Judges who would exer- 
cise jurisdiction under this Code, to do 
no more than the Lord Chancellor, and 
every other Judge in England who per- 
formed his duty, did. The Honorable 
Member for the North-Western Pro- 
vinces said t»>at the memorandum of 
tlie Judge would be of no use. To 
him (Mr Peacock), it appeared that 
it. would be of very great use. If the 
Judgo should take full notes of the 
evidence himself, it would doubtless 
be of no use; but if the notes were 
taken by an Officer, the memorandum 
by the Judge would be valuable in 
showing whether the record by the 
Officer had been taken correctly or 
not. If he (Mr. Peacock) thought 
that any Judge was capable of making 
liis memorandum from the notes of 
th*» evidence at home, when the law 
expressly required him to make it in- 
dependently of the notes as the exami- 
nation proceeded, he should certainly 
insert a clause to guard against the 
abuse ; but he could not conceive that 
any Judge could be guilty of such 
conduct, and it would bo ousting an 
unmerited slur upon au honorable body 
to make any provision on the subject. 
But the Council would cast no slur 
upon that body in poinfciug out its 
duty to it. and it merely did that when 
it provided that, in all appealable cases, 
where the Judge did not take down 
the evidence of the witnesses himself, 
he should make a memorandum of thu 
substance of each deposition as it was 
being given. The law required a 
Judge to take an oath of office. There 
was no Blur implied in that. Whe- 
ther an oath of office was a good thing 
or not, was not the question ; but it 
cast no slur upon the person who took 
it ; nor did he think it would be cast- 
ing any slur upon the Judges who 
were to administer this Code to insert 
in it a Section which would prevent 


two or three witnesses in the same 
suit being examined at the same time* 

Mr. HAllINGTON said the 
amendment was proposed to be insert- 
ed at the last Meeting of the Council 
simply and solely on the ground that 
some of the J udges did not do their 
duty, aud that it was therefore neces- 
sary to impose this additional^ check 
upon them. It was quite true that 
J udges and J uries were sworn before 
they entered upon the duties of their 
respective offices, but they did not tell 
them that this was done because if 
they were not sworn it was believed 
that they would be corrupt or dis- 
honest. Had tho amendment pro- 
posed by the Honorable and learned 
Member formed part of the Section 
as it was originally framed, he (Mr. 
Haring ton) might not have had the 
same objection to it as he had now by 
reason of the ground upon winch it 
was proposed to introduce it. 

Mr. HAHIN GTON’S motion was 
put and negatived. 

Mr. PEACOCK’S new Section as 
amended, was put, and carried. 

Tiie postponed Section 145 of Chap- 
ter III provided that witnesses should 
be examined without oath or affirma- 
tion, and prescribed a form of admoni- 
tion to be used preliminary to their 
giving evidence. 

Mr. FORBES moved that this 
Section bo omitted, and that the fol- 
lowing be substituted for it : — 

“ Before any witness is examined, the Court 
shall administer to such witness such oath as it 
may consider to bo most binding on the con- 
science according to tho religious persuasion of 
such witness, requiring him to speak the whole 
truth and nothing but tho truth. 1 ' 

He said that, in rising to move 
an amendment to the Section, ho 
must commence by an expression 
of the wish he so strongly felt, that 
some other Honorable Member more 
competent than he was to do justice' 
to so important a subject had been 
willing to bring it forward for discus- 
sion ; but as he stood alone among 
those Members of the Select Commit- 
tee who usually attended its Meetings 
in protesting against the principle 
which it was now sought to introduce 
into our Com is of Justice! he felt 
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that, uuless be put himself forward 
on this occasion, the matter, important 
though it was, might not be discussed 
at all. He felt sure that he should 
not look in vain for the indulgence 
of the Council, and that he should 
not ask in vain that this question 
might be decided on its own merits 
only, and might not be prejudiced 
in the judgment of Honorable Mem- 
bers by the very imperfect treatment 
it would receive at his hands. 

He did not intend on this occasion 
to enter on a discussion of the general 
abstract question of oaths. Whether or 
not it was ever right and expedient 
to demand an oath, was not now the 
question ; but assuming that, in pro- 
per places and on proper occasions, 
an oath might properly be demanded, 
the question was, whether a Court of 
Justice was a proper place, and the 
delivery of evidence was a proper 
occasion on which an oath might be 
demanded ? 

All evidence was taken on oath 
prior to the passing of Act V of 1840. 
The Preamble to that Act stated that 
it was passed because obstruction to 
justice and other inconvenience had 
arisen in consequence of persons of 
the Hindoo and Mahomodan persua- 
sions being compelled to swear by the 
water of the Ganges or upon the 
Koran, or according to other forms 
which are repugnant to their con- 
sciences or feelings. 

Now, although the Act which 
abolished oaths was founded on the 
impression that it was the objection 
which they felt to an oath that made 
respectable men unwilling to appear 
in our Courts, it was, he believed, 
now very generally admitted that that 
impression was wholly and entirely 
erroneous. It was to appearance in 
our Courts at all, and not to being 
sworn when there, to which the 
native gentry objected, the objection 
being grounded on a feeling that 
exemption from attendance was the 
sign and mark of a particular position 
in society. But as some Honorable 
Members might take their stand on 
this Act, and be unwilling to repeal 
a law passed for the relief of conscien- 
tious scruples, it might be well to see 
what was 09 record by those most 
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competent to form an opinion on the 
subject regarding the impression under 
which Act V of 1840 had been 
passed. * 

In his notes on the Code of Civil 
Procedure prepared by the Commis- 
sioners in England, the present Chief 
Justice of the Supreme Court had 
said : — 

“ I must beg to express my dissent from the 
proposal to abolish judicial oaths, and every 
sanction in the nature of one. I think tho 
measure proposed in itself inexpedient, aud 
the reasoning by which the Commissioners sup- 
port it (set note* at pago 57 of the Report) seems 
to me to proceed, in part at least, upon an er- 
roneous assumption of matters of fact. They 
determine to throw over every sanction because 
one class of suitors (the Hindoos) are supposed 
to object to a particular sanction. It isassumod 
that it is this objection which keeps what are 
called rospcctablo natives out of Court. If this 
were so, one would expect them to be more 
roidy to appear in the Courts of the East India 
Company, where the evidence is taken on solemn 
affirmation, than in tho Supremo Court. Vet 
the contrary is, I believe, the fact. That an 
unwillingness to be sworn may occasionally 
keep a respectable native out of Court, I do not 
deny ; but 1 believe that the repugnance of 
that class of persons to appear in Courts of Jus- 
tice is far more frequently caused by a foolish 
notion of personal dignity more prevalent in 
the Provinces than in Calcutta, and an unwil- 
lingness (for which tlioro is sometimes a more 
rational foundation) to- submit themselves to 
cross-examination.” 

In their annual Report on the ad- 
ministration of Civil Justice for 1845, 
the Suddcr Court at Agra remarked, 
with reference to Act V of 1840 : — 

4 * That there was no necessity for the Act in 
refercnco to its proposed end of removing tho 
obstruction to justice, arising from persons of 
the Hindoo and Mahomodan persuasions being 
compelled to swear by forms repugnant to their 
feeliugs and consciences because former Regu- 
lations provided for tho exemption of those 
whom, according to the usages of the country, 
it would bave been improper to subject to such 
compulsion, by simply prescribing a declaration 
or haliifnamakr 

“ 2ndli/.— That, though repugnance to be 
sworn might be the ostensible reason of the 
unwillingness of certain persons to appear as 
deponents in our Courts, it is not tho real one, 
which is connected with other and distinct con- 
siderations, not removed or removeable by the 
Act in question. The disinclination of certain 
classes to appear in Court was attributable rather 
to tho ideal consequence attached by them to a 
position, which, they supposed, set them abo\u 
the summons of a Magistrate or other Officer, 
the privilege of not appearing in Cutcherree 
being considered the distinguishing line between 
the higher and middle classes.” 

But this was not all that was on re- 
cord regarding the impression under 
which Act Y of 1840 was passed- In 
February 1847, the Government of 
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the North-Western. Provinces called 
upon the Sudder Court to obtain the 
opinions of the Native Judges on the 
operation of the Act, and in their reply 
dated in November of the same }'ear, 
the Court submitted an abstract of the 
opinions they had received, to which 
ho would again refer. It was now 
necessary only to quote so much of tho 
Court’s Eeport as stated that, in the 
opinion of the highest Native Judicial 
Officers, 

11 the educated and respectable classes were 
not, as it was once supposed, deterred from 
giving ovidence by the necessity of submitting 
to the requisition of that oath, but by a rermg- 
nanoo to personal attendance in Court, which 
the substitution of the declaration for tho oath 
has, of course, boon ineffectual to remove.” 

And lastly, in a Minute recorded by 
Mr. II. liushington, a Judge of the 
Agra Sudder Court, that Officer said— 

*' It has been supposed that respectable 
Natives formerly objected to appear in Courts 
as witnesses on account of aversion to swear 
upon the Koran or upon tho Ganges water. 
The reports now before us show that this was an 
erroneous supposition. Respectable Natives are 
not more willing to attond now than thoy wore 
prior to the passing of Act V of 1840: they 
object to attending the Courts, not to taking tho 
oaths ; and if they could be examined in their 
own houses, they would seldom object to givo 
their evidence. The supposed aversion, then, 
of respect a bio Natives to tuo taking of an oatli 
cannot bo urged as a reason against the repeal 
of the Act.” 

We had, therefore, the testimony 
of the Sudder Court in 1845 ; we had 
the same testimony repeated after 
mature deliberation in 1817 ; and we 
had the concurrent testimony of all the 
Native Judges who must be admitted 
to be the best evidence on such a sub- 
ject — that tho grounds on which Act V 
of 18 10 was passed had never had any 
real existence, and that the respect- 
able classes were n^t, as was once 
supposed, deterred from giving evi- 
dence by the necessity of submitting 
to an oath, but by repuguauce to per- 
sonal attendance in our Courts — a re- 
ugnancc which the abolition of oaths 
ad, of course, been ineffectual to 
remove. 

As, therefore, the grounds on which 
Act V of 1840 was passed, never had 
any real existence, they could not be 
brought forward as arguments against 
its repeal, and before the question 
was definitively settled by the enact- 
ment of the Section now before the 
Committee, it would be well to con- 


sider whether its repeal Would or 
would not be a desirable and expedient 
measure. 

For what purpose were Courts es- 
tablished ? IIo apprehended that they 
were established m order that justice 
might be done between mita and man 
— he apprehended further that truth 
and justice were inseparable, and that 
without the one, we could not hope to 
do the other. If this were so, the* 
question arose whether all reason, ex-, 
perience, and the recorded evidence 
of those most competent to judge, 
did not lead to tho conclusion that 
the requisition of an oath did, or did 
not, increase the probabilities of our 
obtaining tho truth, and consequently 
improve our means of doing justice. 

Ho maintained that it did ; but as 
his opinion would carry no weight 
with the Council, he would, at the 
risk of being somewhat tedious, read 
to the Committee some extracts from 
tho evidence that had been laid before 
the Council on the subject — evidence, 
let it be remembered, that was not of 
his collection, but which had been ob- 
tained from the records of the Govern- 
ment of India, and had been printed 
and referred to tho Select Committee 
on the motion of the Honorable and 
learned Gentleman (Mr. Peacock). 

The first extract which he would 
read was from the notes of the learned 
Chairman, who said — 

“I admit that a really conscientious and 
intelligent witness will speak truth without 
being sworn, as he will speak truth after taking 
an oath. I admit that very many who do take 
an oath arc foresworn. But I nevertheless be- 
lieve, that there is a large class of men who 
are more likely to givo their evidence truthfully 
and cautiously when they give it on oath, than 
they are when they give it without thut sanc- 
tion, and 1 am not prepared to abandon any 
innocent mode of getting at truth, however 
uh philosophical. With that object • I would 
broak a plate over tho head of a Chinaman, or 
put a tigei's skin on the back of a Cole.” 

The Calcutta Supreme Court had 
said — 

“ it became speedily apparent from tho in- 
creasing discrepancies between the statements . 
of these witnesses in the Supreme Court and 
thoir statements before the Magistrates in the 
same cases, that some ovii had resulted from 
the change.' It has happened on several occa- 
sions that a witness, on being asked why his 
statement in Court varied from that before. tho 
Magistrate, gave as on explanation, which ho 
seemed to consider m satisfactory, that he was 
not on his oath in tho ■ latter case j and ox- 
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peri onto leads us to think that sonoo will speak 
truth under the influence of their oath, who 
will depose falsely if that restraint be moved. 
The general principle of the Draft Act sub- 
stitutes in all judicial proceedings a solemn 
declaration for an oath. If tlio former be as 
high a security that truth will be spoken as an 
oath, it is on all accounts to be preferred. We 
think, however, that it is not so high a security : 
though, if all mon reasoned or Felt correctly, 
it would be. We cannot conscientiously re- 
commend this substitution in tho Supremo 
Court.” 

* The Chief Justice of the Bombay 
Supreme Court had said — 

“ I have no doubt mAny a witness would be 
more deserving of beliof if lie were sworn than if 
ho merely made the affirmation in question.” 

The Honorable Mr. Willoughby had 
said — 

" Rut uncertainty in tho administration of 
justice, tho success of fraud, and impunity of 
crime by legal process aro evils so grievous and 
demoralizing to society, and so encourage tho 
disposition to commit tho crimes which produce 
them, that I think we aro justified in availing 
ourselves of every aid of passion or prejudice, 
however absurd it may appour to a higher in- 
telligence and bettor knowledge, which may in 
any way or degree tend to prevent such evils. 
Many Native witnosses who will, without hesita- 
tion, and for a vory littio profit, perjure them- 
selves in our Courts, acknowledge somo form or 
ceremony of adjuration which would have ro- 
s trailed them from the offence ; and I think nur 
old Regulations very wisely directed a judicial 
admonition to tho witness, and gave the Judge 
a discretion to adopt such form of oath as was 
known to be most binding on his conscience.” 

The Suddcr Court at Madras had 
declared their belief 

“ that a mistake was made, in abolishing the 
old form of oath which was often effectual whore 
tho present was not, and that the objectionable 
Btiito of things described can bo remedied only 
by a return to tho former system of administer- 
ing oaths, a course of proceeding which thoy 
also would support with thoir strong recom- 
mendation.” 

The Sudder Court at Bombay had 
eaid — 

u The Court is of opinion that the oath was 
more binding than the affirmation, from the 
allusion to and connexion with, however slight, 
tho religion of the wituoss, and from its being 
in conformity with usago ; but that neither is 
effective, and that, to command truth, the 
placing of the hand on the Geeta, the Cow, the 
Child, or the Grain must bo reverted to ; and 
under this view, tho Judges would strongly re- 
commend a reversion to the former system of 
onths as prescribed by the Bombay Code, to be 
administered In such manner as may appear to 
tho trying authority desirable/* 

The Sudder Court at Agra had 

said— 

M The Court having their attention particular- 
ly dit toted to this subject, have caused a compara- 
tive statement to be compiled from the records 
of their Office; and it appears that from 1830 to 
I&til, both iuclusiye, the commitments in all the 
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districts of the North- Western Provinces amount 
to 332 during the four years extending from 
1842 to 1845, the total number of commitments 
was 456, or 124 more than in the four years 
antecedent to the operation of Act V of 1840. 
Those facts are of themselves sufficient to favor 
the presumption that peijury has been fostered 
by the new law ; but when it is considered that 
a very large proportion of evidence is taken 
and recorded m the Native Courts, that the 
officers presiding in those Courts do not attach 
the samo degree of moral turpitude to false 
swearing that it conveys to an educated and 
well ordered mind, and are slow to appreciate 
the importance and bear the opprobrium of 
exposing it, and that consequently not two-thirds 
of the perjuries actually committed are made 
the ground of a criminal prosecution, the com* 
parative increase in the number of commitments 
for the offence in question carrio9 with it an 
irresistible proof of its greater prevalence, and 
justifies the Court in proposing a reconsideration 
of the law's provisions. It seems clear, from 
all the evidence available, that the formula 
which tho Act proscribes docs not bind the 
conscience ; and any observance that fails to 
procure this principal objoct of an oath, that 
fails to impose upon the deponent an obligation 
to depose truly, may bo as well abandoned 
altogether. * The prosont apology for an oath/ 
observes Mr. Thomas, * is, to say tho mildest 
of it, a failure ; for three-fourths of tho witness- 
es do not understand it, and so cannot feel its 
force, whilst those who can comprehend its 
meaning do not regard it as an oath, but treat, 
it with contempt.' Mr. H. B. Harington, when 
officiating Judge of Jounpore, commenting on 
the operation of tho Act, took occasion ty 
lament the daily increase of poijnry ; and the 
Court are persuaded that, were the local officers 
generally consulted, it would be found that the 
experience of the lust four or five years has not 
altered the unfavorable opinion formerly ex- 
pressed of the law's provisions and effects/* 

The opinion of the Native Judges 
was given as follows iu a letter from 
the Sudder Court at Agra, to the Go- 
vernment of the North-Western Pro- 
vinces : — 

41 1 am desired accordingly to submit an ab- 
stracted thoroplies recoivod from the several Prin- 
cipal Suddcr Amoensin tho North-Western Pro- 
vinces, and it will be observed that, with few ex- 
ceptions, the highest Native Judicial Officers of 
the country declare that the oath on the Koran 
and Ganges water, was more binding on the 
consciences of their countrymen, than the pro- 
sent declaration ; that though the educated 
classes regard this declaration With tho respect 
which an invocation of the deity should com- 
mand, the ignorant und superstitious, who 
mostly frequent our Courts as witnesses, do not 
understand or feel its sacred obligation ; and 
that the crime of perjury is now more prevalent 
than it was under the system which Act V of 
1840 abolished. It will likewise be observed 
that, with one exception, all the functionaries 
who have been consulted either advocate a re- 
turn to the former practice of swearing depo- 
nents on the Koran and Ganges water, or deliver 
it as their opinion that, owing to the multitude 
of sects both among Mussulmans and Hindoos, 
no one form of attestation can bo prescribed, 
and that consequently a discretion should be 
lelt to the Court to swear each witness in the 
maimer that may be most binding upon hit 
conscience/* 
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Mr. H. Luahington, in a minute 
recorded at the same time, said : — 

“ If it be once indisputably established that 
witnesses now He more than they used to do, and 
that, in the opinion of a vast majority of those 
most competent to judge, means may be found 
to make them He loss, these means ought to bo 
employed ; the unanimous declaration of the 
Principal Sadder Ameens, the opinion of nearly 
all the Judges, and the well-known verdict of 
all the Public, must be held to have established 
these two points. Why do we hesitate to apply 
the remedy 1 Of what use are Laws and Courts 
in a country where facts cannot be ascertained 1 
Why roquiro unceasing labor, why incur 
enormous expense, why accumulate and record 
tho results of experience, if national falsehood 
defies the application of our principles 1 The 
wisdom of the wisest tribunal is laughed to 
scorn by the perjury of a single scoundrel. But 
it is superfluous to dwell upon the self-evident 
truth that the character of ovidence is the most 
important consideration in all civilized societies ; 
and wo aro therefore bound, if we value 
tho happiness of the millions whom Pro- 
vidence has committed to our care in this 
country, to improve its character whomever wo 
can discover how to accomplish so desirable an 
object. If we continue to administer injustice 
when we might administer justice ; if we persist 
in doing wrong when wo might do right — wo 
incur a fearful responsibility, both in this world 
and in tho next. Tho objection made to a 
return to the Koran and Ganges wator is 
generally thus worded—* wo cannot go back/ 
Why not 1 If wo have taken a step in the 
wrong direction, it is the very best thing we can 
do. The act of retrogi ession is not objection- 
able per se ; and, upon the data now before us, 
we am compelled to admit that wo ought to 
retrograde. Should the Government ever make 
up their mind to yield so much to the peculiari- 
ties of their subjects, I should not hesitate to go 
oven farther, and in conformity with Section 
VII Regulation III. 1808, to authorize the 
Courts .to use any form of oath which they 
considered most binding upon the conscience 
of tho witness about to be examined. 1 would 
purchase truth at any price ; nor would I hesitate, 
if so f might obtain it, to place the kor.in in the 
hands of the first witness, the Ganges water 
in tho palm of tho second, a plate to a tliird, 
the name of some long depavted sage to a fourth, 
the tail of a cow to a fifth, his son’s head to a 
sixth, burnt ghee to a seventh, and so on. Lot 
tho natives be educated by all means, let their 
morals be improved, and let them be invited 
to walk in that path which we believe to be 
conducive to their future welfaie ; but lot us in 
the mean time give security to their persons and 
to their property, and await the hour when 
theso Pagan ceremonies may be moro safely 
abandoned/ 

The Sessions Judge of the Saugor 
and Nerbudda Territories had said— 

*' With the tangible oath in a witness’s hand, 
especially among the lower classes in India, I 
have generally found that some adherence to 
veracity can be enforced. From two and a 
half years* experience of the working of Act V 
of 1840, 1 do not hesitate to record my convic- 
tion that the affirmation is not held to be so 
binding as the tangible oetli by niue-tenths of 
the witnesses ; and I will mention two in- 
ferential proofs. When a witness’s veracity is 
qwMtiottOUi the common answer is— ‘i would 
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say the same even if you put Gunga-jul into my 
hand.* And in the decision of Civil claims in 
these territories, where an appeal to the opposite 
party’s oath is very common, the request Is now 
almost invariably accoxnpanied with a condition 
that * the affirmation be not substituted for a 
formal oath.** 

The Sessions Judge of Dharwar (Mr. 
W. E. Frere), now a Member of tho 
Bombay Government, bad said — 

“ The natives of this country generally are, 
as timid pooplo are elsewhere, deficient in 
veracity ; but that they still have, every one 
of them, oaths which they respect, is constantly 
apparent to all who have ever noticed the effect 
of referring a Civil suit for docision to tho oath 
of the opposite party. Men who have urged or 
denied claims when pleading in Court and have 
consented to swear to the truth of their asser- 
tions, have, when taken to the temple to swear, 
quailed, and refused the oath which tho other 
party then has readily taken. With several of 
these cases in my mind, I cannot join in tho 
opinion that oaths aro not binding upon fho 
natives of this country ; and I fear that it is by 
abolhhing them in our Judicial proceedings that 
we have opened tho door to perjury, and that 
we have thereby incurred an awful responsi- 
bility/* 

The Session Judge of Poona had 
said : — 

** I do not believe that tho Act in question 
has iu any way addod to tho crime ; though 
every Native that I have spoken to on tho sul)* 
ject latterly, holds that it has.” 

And lastly there was a statement 
of the crime of perjury in tho Magis- 
tracy of Candeish for the years prior 
and subsequent to the abolition of 
oaths, from which it appeared that, 
since their abolition, the crime had in- 
creased in the ratio of 148 to 18. 

Now from these extracts which he 
had read, the Council would have 
learnt that the Supreme Courts were 
against the abolition of oaths, that 
the Sudder Courts were against it 9 
that the Sessions Courts were against 
it, and that the Native Judges were 
unanimously against it. But the 
Council would have learnt something 
more, and a fact of the very first 
importance, namely, that the crime 
of perjury had increased in the ratio 
of 148 to 18 since oaths were abo* 
lished by the passing of Act V of 
1840. It might be thought that this 
fact would have been ajone sufficient 
to carry conviction to the minds of 
all, and to have led to an immediate 
recurrence to former practice, lor 
Honorable Members would at once 
see that mv,3 h more was implied in 
the statement than at first sight ap» 
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peared. He asked the Council for one 
moment to reflect on the great in- 
justice of which our Courts must 
have been the unconscious instruments 
when made the tools of such a mass 
of perjury as was implied in an in- 
crease of detected cases from 18 to 
148. It was, he believed, generally 
admitted that certainty of punishment 
was one of the best preventives of 
crime; if, therefore, any crime in- 
creased greatly in extent, it was to 
bo assumed that detection and punish- 
ment had become less certain. Let 
this principle be applied to the state- 
ment now iu question, and he thought 
we must conclude that the vast in- 
crease in the number of detected 
cases of perjury proved beyond a doubt 
that a far greater number had remain- 
ed altogether undetected. 

If, however, these facts were hot suf- 
ficient to decide tlio question, and if 
the evidence of all the Courts, whether 
established by Royal Charter or pre- 
sided over in the Mofussil by Euro- 
peans or Natives, were insufficient to 
decide the question, by what should it 
be decided? These facts and this 
evidence could not be sot aside ; there 
were no lacts and no evidence on the 
Other side to show that good had 
resulted from the abolition of oaths; 
but he would anticipate the answer 
that would he made to the present 
motion. It would be admitted that it 
was to be regretted that Act V of 
1840 had ever been passed ; but having 
been passed, it would be said that it 
was inexpedient to go back, and that 
as the same oath was not equally 
binding on all, if oaths were admitted, 
a discretion must be allowed to the 
Courts to administer whatever oath 
it considered to be most binding upon 
each witness, that much trouble and 
inconvenience might arise, and that a 
Judge might here and there be found, 
who would resort to unbecoming means 
of testing the credibility of evidence. 

If this were to be the defence of 
the Section as it now stands, he would 
take leave to say that it would be 
no djsfence at all, for in the first place 
he agreed with what Mr. Lushingtou 
had said in the Minute from which he 
had just now read an extract, that if a 
false step in legislation had been made, 
Mt For tes 


it was a plain and simple duty to re- 
trace it ; it was a false pride that in- 
duced us to be consistent in error. As 
regarded any fear that might bo felt 
regarding the discretion of some one 
or two Judges, he submitted to the 
Council that they could not legislate 
for individual and exceptional cases^ 
and that it* would be doing a grievous 
wrong to the people of this great 
country, if they were deprived, as 
regards their persons and property, of 
the safeguard which evidence deliver- 
ed on oath was admitted by all to 
afford, by a vague indefinite fear that, 
here or there, at sometime or other, a 
Judge might possibly arise whose zeal 
iri the pursuit of truth would outrun 
his discretion. Such a case, if over it 
did arise, should be dealt with at the 
time by whatever authority might have 
the supervision of our Courts, and the 
people should not be deprived of what 
was inexpressibly valuable to them 
from a vaguo apprehension of a very 
remote contingency. lie would ask, 
if no discretion were used by thfe 
Judges now ? Were all punishments so 
exactly defined that a Judge could 
exercise no discretion whether to recom- 
mend a capital punishment or a miti- 
gated punishment of transportation ? 
Was there no discretion as to length 
of imprisonment or amount of fine ? 
There was a discretion in all' these 
matters, and should it be said that wo 
could trust our Courts with cjisc retion 
in matters of life and death and 
liberty, and yet would not trust them 
with a discretion in the administration 
of an oath ? 

As regarded any trouble that might 
arise from administering different oaths 
to different people, it was not neces- 
sary to say much. Was trouble worth 
more consideration than truth ? Ought 
we to allow a little trouble to weigheven 
as a dus> in the balance in comparison 
with the immense benefit which that 
trouble was to gain ? If it were the 
part of wisdom to select the less of 
two evils, could there be a moment’s 
hesitation as to the choice that should 
be made between a little trouble on 
one hand and boundless perjury on the 
other ? 

But how stood opinions in this 
Council ? He would ask the learned 
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Judges of the Court that was here 
established by Boyal Charter, if they 
would consent to the abolition of oaths 
in the Court over which they so 
honorably and ably presided ? if they 
said no, he would ask them if they 
Oftuld consistently refuse to the Mo* 
fossil what they believed to be of such 
value to the Metropolis ? He would 
ask the Honorable and gallant gentle- 
man — whose services, long and ar- 
duous though they had been, had not 
been longer than they had been bril- 
liant, or more arduous than they had 
been chivalric— if from his experience 
of Courts-martial he was of opinion 
that unsworn testimony was as valu- 
able as that which was declared on 
oath ? and if he said no, he would ask 
him to vote on this motion accordingly. 

[Sir Jas. Outrarn. Decidedly not.] 

He would ask the Honorable and 
learned gentleman — whose distinguish- 
ed career at the bar had fairly earned 
for him his present high and influen- 
tial position — if his experience of 
Courts in England led him to believe 
that oaths might be safely abandoned 
there? and if ho said no, he would ask 
him if the people of this country 
were more moral and more truthful 
than were th<* people of England ? He 
would ask all those Honorable Mem- 
bers who, in their several careers, had 
presided in Courts and Cutoherries, if 
they really and seriously believed that 
oaths were of no value ? He would 
ask the whole Council, of what use 
was this Code on which they were 
engaged, if, after all, its most elabo- 
rate simplicity was to end in our 
Courts deciding on perjured evidence ? 
What was the use of our Courts, if 
they were to bo only Courts of Law 
and not Courts of Justice? To what 
end would it be that the plaint was 
made out according to form, that 
the witnesses and defendant were sum- 
moned secundum artem 9 and that 
throughout the whole record every t 
were crossed and every i dotted ac- 
cording to strict rule, and then a 
wrong judgment were to be given ? 
It was his firm conviction that the 
utmost confusion of procedure, if it 
ended in a right judgment, would he 
preferable to the most rigid uniformity, 
if perjury were allowed to run riot in 


our Courts and utterly to confound 
all right and wrong. 

He would uot resume bis Beat with 
out apologizing for the length of time, 
he had occupied, aud without tendering 
his acknowledgments for the attention 
that had been accorded to him ; afid 
anxious to leave on the minds of 
Honorable Members a good impression 
upon the subject of this motion, he 
w ould, in place of concluding with any 
w ords of his own, read an extract from 
a report sent in by his Honorable 
friend on his left (Mr. Harington) when 
Judge of Gorruckpore. It was as 
follows : — 

#f Courts of Justice are established for tho 
good of the public at large, and for the protec- 
tion of the lives and properties of tho people ; 
but when it is found that they are made tho 
instrnments of oppression ami injury by design- 
ing and dishonest men, tho Government are 
suiely justified, after having tried all ordinary 
means in vain, in having recourse to extraordi- 
nary measures, not inconsistent with a civilized 
Government, to render their Courts of Justice 
a blessing and not an ovil to their subjects.” 

Sir ARTHUR DULLER said, 
if he were culled on to give a vote on 
the present occasion, he should vote 
for some provision which would require 
that Native witnesses should be re- 
quired to swear by some practicable 
binding oath rather than that they 
should give their evidence under no 
religious sanction at all, because it ap- 
peared to him, from the annexureiu cir- 
culation, that beyond all question the 
preponderating weight of opinion was 
in favor of testimony upon oath rather 
than upon solemn affirmation, and 
therefore a fortiori in favor of such 
testimony rather than of testimony 
given under no sanction whatever. 
The Native Officers were unanimous 
in that view : no doubt all were also 
agreed as to this, that do what you 
will, invoke what sanction you please, 
neither the fear of Divine vengeance 
nor of temporal punishment would 
universally avail to check the fatal 
propensity to lying. Nevertheless, if 
it could be shown that one witness out 
of ten would tell the truth under the 
sanction of any oath who without 
that sanction would tell a lie, how, as 
guardians of public justice, jrould 
they be justified in dispensing with 
it ? If celled upon to vote now, he 
had said he should support the amend- 
ment, or at all events the jprindple of it ; 
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but he trusted that he should not be 
driven, on the present occasion, to a 
final expression of opinion, but that his 
Honorable friend would consent to leave 
this great question to be considered at 
another time and on a more appropriate 
occasion. He thought that it should 
be made the subject of a separate Bill, 
which should deal generally with the 
subject in all its bearings. The pro- 
vision under discussion was limit d 
to the examination of witnesses m 
Civil cases in the Mofussil Courts. 
The same question would again arise 
when they were dealing with witnesses 
in the Code of Criminal Procedure 
and with Juries; and no doubt the 
principle Adopted then in the Mofus- 
sil would, he presumed, be adopted in 
the Supreme Courts. It was, therefore, 
far better to consider in one separate 
Act the whole question. It might 
be said that the principle must be the 
same in all ; therefore why not settle 
the question at once? His answer 
was that they were not in a proper 
position now to settle it. They had 
not before them all the informa- 
tion which they might have. The 
printed papers before them only con- 
tained the expression of opinions as to 
the working of the Act of 1810 from 
its passing up to about 1 846. Since th 
latter date they were comparatively 
uninformed upon the point. But why 
throw away the experience of the last 
ten years, during which time opinions 
might have been modified or confirmed 
or possibly changed altogether ? Why 
not enquire first what the most ex- 
perienced persons thought now, and 
they must not forget that they had 
never collected opinions upon the broad 
uestion with which they were now 
ealing. They had never put it to any 
one — “ What do you think of doing 
away with all oaths and affirmations 
and declarations alike ” ? He thought 
it could be hardly said that the publi- 
cation of this Bill, with a provision 
to that effect in it, was tantamount 
to an invitation to the public to 
express their opinion upon it; for 
provision, contained as it was 
Sbctioh 145 of Chaptei III and 
‘buried in such a heap of other 
Sections, was not likely to have at- 
tracted many eyes, and in fact the 
' Council could form no idea as to the 
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state of public opinion upon tlio precise 
question on which they proposed to 
legislate. He hoped and trusted, 
therefore, that they would not come to 
a conclusion now. but reserve for fur- 
ther and more solemn consideration the 
whole question — ami lie would suggest 
that, in place of the proposed amend- 
ment, they should adopt an amend- 
ment to the effect that witnesses be 
examined upon oath or affirmation or 
otherwise according to the law for the 
time being in force in relation to the 
examination of witnesses. 

Mr. FORBES said, he would assent 
to what appeared to be the general 
wish on the subject, and withdraw 
his amendment upon the understand- 
ing that a separate Bill would bo 
introduced at no very distant dato. 

Mr CURRIE said, a Select Com- 
mittee was appointed for the express 
purpose of considering the project 
of Law relating to oaths and affir- 
mations, but it had been discharged, 
and the papers had been referred <*> 
the Select Committees on the Civil 
Procedure Code. 

Sir ARTHUR BULL EE said, the 
Select Committee had expressed no 
very conclusive opinion one way or 
the other upon the point, and at all 
events they had before them no 
further evidence or communications 
by which a now light w r as thrown upon 
the subject. 

Mr C U RRIE saH, he merely meant 
t'» observe that, in the event of the 
Honorable and learned Member’s sug- 
gestion being adopted, it would be 
well to bring this controverted matter 
to a decision, either by appointing 
another Select Committee for its con- 
sideration, or in some other mode. 

Mr. HARINQTON said, he agreed 
with the Honorable Member for Ben- 
gal. Some steps should be taken for 
obtaining the opinions of the local 
Officers since the date of the last com- 
munication ; unless that was done, 
they would gain nothing by the post- 
ponement. 

Sir ARTHUR BTTLLBR said, he 
would undertake to bring in a Bill 
diimself, or, what would be much better, 
he felt sure that his Honorable friend, 
the Member for Madras, would do so. 
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Mic. FORBES said, upon that un- 
derstanding lie would withdraw his 
amendment. 

Tiik CHAIRMAN said, he hoped 
that whoever undertook to frame the 
measure would provide for what ap- 
peared to have been an omission in tin* 
amendment proposed by the Honorable 
Member for Madras:— -the reception, 
upon affirmation or otherwise, of the 
evidence of those who conscientiously 
objected to take an oath, lie had, as 
i he Honorable Member for Madras lmd 
shown, expressed an opinion favorable 
to the retention of oaths in judicial 
proceedings generally. But he had 
never advocated a system whereby 
those who had a conscientious objec- 
iiuri to take an oath, might be 
subjected to what they might fairly 
think persecution in the shape of penal 
consequences; and valuable testimony 
might be lost to the parties to the 
suit. 

Mb. FORBES explained that he 
hfld not thought such a provision 
necessary, with reference to the fol- 
lowing remarks on the subject by the 
Chairman, which ho had found in the 
printed papers: — 

“ To support their theory on this point, tho 
Commissioners Fomowhat hastily assumo that 
the discretion pwan to the Court by the 9 
l«no. IV, r. 74 s. 36 lias hud considerable 
practical offoct. On this point I can only 
say that 1 have sat nearly cipfht years on the 
Bench of tho Supreme Court, and that I cannot 
will to mind that, during that spaco of time, 
t.ho discretion in question has been exercised 
in tho case of eight different witnesses.” 

On referring ‘io the Report of the 
Municipal Commissioners for 1857, he 
found Unit the population of Calcutta 
was set down as 4,15,000, and it 
appeared, from what the learned Chair- 
man had said in the remark just now 
quoted, that tho exemption bad not 
been claimed even so frequently ns 
eight times in eight years. It certain- 
ly lmd appeared to him that a question 
that would affect only one mafi ill 
4, 15,000, was one to which the legal 
maxim of de minimis non curat lex 
would apply. He was, however, sure 
that whoever undertook to prepare 
the Bill, would be careful to attend to 
the suggestion now made by the 
learned Chairman. 


Sib ARTHUR BULLER then 
moved that thf- following new Section 
be substituted for Section 345: — f 

u All witnesses >haU be, examined upon oath 
or affirmation or otherwise according to the 
provisions of tho law for the time being in force 
in relation to t.ho examination of witnesses.” 

Agreed to. 

The postponed Section 146 of Chap- 
ter III (providing punishment forfal^o 
evidence) being read by the Chairman, 
it was moved by him that it be left out. 

Tho Section was put aud negatived. 

The postponed Section 96 of Chapter 
III was passed after amendments. 

The postponed Section 167 of Chap. 
Ill being read by the Chairman— 

Mb IIARING TON moved that it 
be loft out, 

Agreed to. 

Sections 1 to 7 of Chapter IV were 
severally passed as they stood. 

M k. LrGEYT said lie had a new 
Section lo propose aftor Section 7. 
Under the Bombay Code, it had been 
the law, in executing decrees, to exempt 
from attachment property of the de- 
fendant by which he gained his liveli- 
hood. Section 62, Clause 2, of Regula- 
tion IV. 1827 provided as follows : — 

** But it is lo bo clearly understood that, if (bo 
dofonclant shall point out any of his property for 
sale in preference to that specified bv the plaint- 
iff, the property so pointed out shall bo fi rst sold, 
and that such implements of manual labor, and 
such caltlo and implements of agriculture, ■ ns 
nmy, in the judgment of the Court from which 
the process issues, bo indispensable for tho de- 
fendant to earn alivolihood in his respective 
calling, or cultivate any land that he may hold 
for that purpose, shall be exempt from attach- 
ment.” 

This exemption lmd been in force in 
Bombay for the last thirty years, and ho 
believed it had also been iu force pre- 
vious to the enactment of the existing 
Code. Tho Code now before tho 
Council was a deviation from that 
law, for it rendered all property be- 
longing to a defendant, including im- 
plements of trade, liable to attachment 
and sale. This would be considered 
as a very great hardship! It might 
be said that, when a man incurred 
debts, it, was a just principle to makO 
all the property he had in the world 
pay those den's ; but when it came 
to be a question of utter, ruin to tho 
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defendant, it bad been held by the 
framers of the existing Code, and by 
theulistinguished statesman who pre- 
sided over the Government of Bom- 
bay when it was under preparation, that 
he was entitled to some consideration. 
The Council would observe that, though 
it was not the la* in Bengal to exempt 
implements of trade from attachment 
under decrees, it was the practice to 
exempt them from distraint. 

Then, he thought there was another 
right which ought to be secured to a 
defendant. Suppose that, in the ease 
of a small debt, execution was sued 
out, and tbo plaintiff went with an 
order for general attachme nt, or that 
he went with an order for especial 
attachment, and attached a horse be- 
longing to the defendant. The Jp>rse 
might be worth a great deal more 
than the claim, and nrgbt be sold at a 
sacrifice at such a sale, but the defend- 
ant might have a bullock, which would 
fetch a price that would satisfy the 
decree. Tho defendant ought to have 
the power of compelling him to sell 
Ihe bullock instead of the horse, lie 
should, therefore, move that the follow- 
ing he inserted as a new Section after 
Section 7 : — 

n J3ut if the defendant points exit any ©f his 
property tor wile in prefeience to that specified 
by the plaintiff, tho property .so pointed out 
shall bo first sold Such implements; of manual 
labor and such cattle and implements of agri- 
culture as may, in the judgment of tho Court 
from which the process issues, be indispensable 
for the defendant to oarn a livelihood in his 
culling or trade, shall be exempt from attach- 
ment 

If this Section should be adopted, 
he should mov<" two others, which he 
hod taken from Section LXIX of Re- 
gulation IV. 1827, which w r ere as fol- 
lows : — 

" Laud and its crop, of whatever kind, shal 
not he attached anu sold separately until after 
the crop has been reaped or gathered. 

Second. When corn or other production of 
k balsa land paying annual rent to Government 
is attached and sold, the Collector or his officers 
inav prevent its being sold or carried off sui h 
lands, unless tho purchaser shall pay the 
amount due on account of the revenue ; but in 
no case shall the purchaser he liable for more 
than one year’s revenue. 

Third. The samo right of detention for 
arrears of rent, similarly restricted, shall be 
atarefeod by a land -holder where his tenant’s 
corn or other production of the soil is attached.” 

He brought forwa rd these Sections 
with considerable diffidence ; but it 
did appear t 4 o him th.t they ought to 
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be inserted. They now stood in what 
was regarded at Bombay as the Civil 
Code of that Presidency ; and if this 
Bill should pasB, that Code w ould bo 
repealed. He therefore threw out to 
the Council that, certainly with res- 
pect to Bombay at least, the three 
new Sections he proposed slionld be 
inserted. He did not know how far 
they r would be applicable to the state 
nf things iu the other Presidencies, 
i In Bombay, they would protect prin- 
; cipally the Government, who, in these 
i cases, was the direct landlord. 

Mr. CURRIE said the greater por- 
tion of the first Section proposed by 
tho Honorable Member could hardly 
be inserted in this part of the Bill, sup- 
posing that the Se« tion were inserted 
at all. The Bill in this place merely 
declared what pro; erfcy belonging to a 
defendant was liable to seizure and 
sale. The first part of the proposed 
Section might be a suitable provision ; 
but it could only be inserted among 
the provisions relating to sale. It had 
nothing to do willi this part of tlto 
Bill winch declared what property 
should be liable to attachment and 
sale. 

With respect to the second part of 
the Section, he thought it might be 
reasonable to insert some provision 
respecting implements of trade. In 
tho Small Cause Courts Bill, the fol- 
lowing Section was inserted on that 
subject : — 

•' )n executing a writ of execution against the 
moveable property of a debtor liable under this 
Act, the Nazir shall oxoept the tools and im- 
plements of the trade or business of such dclv 
torand seed intended foe tho sowing of land 
cultivated by him.” 

At the end of Section 7 of Chapter 
IV of the present Code, a similar 
exception might be inserted. 

That would probably meet the ob- 
ject which the Honorable Member had 
in view. 

Mb. HARINGTON asked, in re- 
ference to the first part of the first 
amendment proposed by the Honorable 
Member for Bombay, who was to an- 
swer any objection which mfght be 
made by a third party to the sale of 
any property which the defendant 
might, under the rule contained in that 
part of the amendment, require to be 
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sold in preference to tlie property 
seized ana attached by the judgment 
creditor* It would frequently happen 
that the defendant, to save his own 
property, would point out property not 
belonging to him, but to some other 
person, and as the owner of the pro- 
perty so pointed out would certainly 
object to the proceeding, who was to 
answer the objection ? Tbo judgment 
creditor co^ld not be expected to do 
so. He might fairly say that he had 
not pointed out the property to which 
the objection referred, and he did not 
wish that property, but some other 
property which he knew to belong to 
the defendant, to be sold ; and if 
the defendant was required to answer 
the objection, delay and further obstruc- 
tion to the execution of the decree 
could only be looked for. However, 
taking the case of the horse and the 
cow put by the Honorable Member for 
Bombay, if the defendant thought that 
it was more for his interest that his 
cow should be sold than his horse, 
what was there to present him from 
selling the cow himself and appropriat- 
ing the proceeds to the liquidation of 
the decree. Ho was not aware that 
there was any particular advantage in 
a forced sale ; on tin* contrary, people 
generally went to auctions to get 
bargains. He should oppose the 
amendment. 

After some further discussion, Mr. 
LeGeyfc, with the leave of the Council, 
withdrew his motion. 

Sections 8 to 13 wore severally passed 
as they stood. 

Section 1 4 was postponed. 

Sections 15 to 22 were severally 
passed as they stood. 

Section 23 provided as follows : — 

u Tf the decree be for land or other immovoablo 
property not in the occupancy of ryots or other 
porsons entitled to occupy the same, delivery 
thereof shall be made by putting the party to 
whom the land or other immovoablo proporty 
may have been adjudged, or any person whom ho 
may appoint to receive delivery on his behalf, in 
possession thereof; and, if lieod bo, by removing 
uny person who may refuse to vacate the same.” 

Mu. LeGEYT said, the Sudder 
Adawlut at Bombay had sent up a 
remark in relation to this Sewtiou 
which he desired to lay before the 
Council. Their remark was on Sec- 
tion 17 of the Bill as published for 
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general information. They said they 
“ would leave out the provision * and if 
need be, by removing my person who 
may refuse to vacate tb$ same* at the 
end of the Section, as giving too much 
power to the Bailiff or other proper 
Officer, and as, in some degree, opposed 
to the provisions of Section ID.” 

The provisions here alluded to as 
contained in Section Ig of the origi- 
nal Bill stood in the amended Bill as 
Section 26, which said 

49 If, in the execution of a deoreo for land or 
otlior immoveable proporty, the Officer execut- 
ing the same shall bo resisted or obstructed by 
any person, the person in whose favor such decroo 
was made may apply to the Court at aiiy time 
within one month from the time of such 
resistance or obstruction. The Court shall fix 
a day for investigating the complaint, and shall 
summon tho party against whom the complaint 
is made to answer tho saino. If roasonablo 
ground shall ho shown to tho satisfaction of 
the Court for believing that the obstruction or 
resistance in question was occasioned by the 
defendant or by some other person at his 
instigation, the Court shall also issue a summons 
to tho defendant, calling upon him to appear 
on the day appointed for tbo investigation.” 

It appeared to him that Section 23 
and Section 26 of the present Bill 
were inconsistent with each other, and 
lie should move that the wo ds “ and, 
if need be, by removing any person 
who may refuse to vacate tho same” 
be left out of the former. 

Mk. HARINGTON said, where 
the Court had adjudged property to 
the decree-holder, and the defend- 
ant refused to give possession, the 
Court would, under Section 26, have 
the right to put him out of tho 
property, and give it to tho decree- 
holder. If the party dispossessed 
thought that he was wrongly removed, 
he could come in and dispute the 
right of the decree-holder to remove 
him under Section 29, but in the 
meantime he thought the Court 
ought to have the power of removing 
the person in possession. 

After some further discussion, Mr. 
LeGcyt, with tho leave of the Council, 
withdrew his amendment. 

The CHAIRMAN moved that the 
word 49 land” after the word “ for 1 ' in 
the 1st line of tho Section be left out, 
and the words “ a house” substituted 
for it. 

Agreed to. 
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Tite CHAIRMAN moved that the 
words “ ryots or other persons entitled 
to occupy tho same” after the word 
lt of ” in tho 3rd line of the Section 
bo left out, and the words “ a defendant 
or of some person in hia behalf” 
subsituted for them. 

Agreed to. 

The CHAIRMAN moved that the 
word “ land” before the word “ or” in 
the 7th line of the Section be left out, 
and the word “ house” substituted for 
it. 

Agreed to. 

The further consideration of the 
Section was postponed. 

Section 21 was postponed. 

Sections 25 to 27 were severally 
passed as they stood. 

Section 2S provided as follows : — 

<l Jf ii .shall appeal- to tho satisfaction of tho Court 
that the resist anco or obutnurtion to tho execu- 
tion of tho decree has been occasioned hy any 
por.sun. whcthoi* a party to the suit or not, on 
tho "round that tlio property is not includod in 
tho decree, or by any por»ou claiming bond fide 
to he in possession of tho property oh his own 
nirount, or on account of some other person than 
tho defendant, the Court shall, without prejudice 1 
to any proceedings to which the dofeudnnt or 
other person may bo liablo under tiny law for tho 
time being in force for the punishment of such 
resistance Or obstruction, proceed to investigate 
the claim in tho same manner and with the like 
powers as if the claimant had boon made origi- 
nally a defendant to the suit, and shall pass 
such order for staying execution of the decreo, 
or executing tho same, as it may doom proper in 
tho circumstances of tho onse.” 

Tiie Cir AIRMAN said, on this 
and several other Sections, he wished 
to observe that they did not appear to 
him to give the Courts nil the necessary 
power which be thought should be 
given to them. The Section now be- 
fore the Committee crave a Court the 
power of investigating a claim made 
by any person claiming to be in pos- 
session of the property taken in execu- 
tion, and “ pass an order for staying 
execution of tho docree, or executing 
the same, as it may deem proper in 
the circumstances oi’ the case.” Sec- 
tion 29 authorized the Court to in- 
vestigate the claim of the party dis- 
possessed although no resistance or op- 
position should have been offered, and 
“ pass an order for restitution,” a or 
such ether order as it may deem pro- 
per in the circumstances of the case.” 
Then {Section $0 provided that “ any 


order passed by tho Court” under 
either of the last two preceding Sec- 
tions, sho 11 not be subject lo appeal ; 
but the party against whom the order 
may be pronounced shall be at liberty 
to bring a suit to establish his right 
at any time within one year from the 
date thereof. Here, the Code pre-sup- 
posed conflicting claims made by 
persons not parties to the suit. What 
he desired to know was the reason for 
making these orders not subject to 
appeal, but leaving the dispossessed 
party to bring a regular suit for the 
recovery of the property. He could 
not see why, under the procedure 
which the Code provided, fchc Court 
should not deal with all these claims 
very much as the Supreme Court 
deals with similar claims under the 
Inter-pleader Act. A Court acting 
under this Code, would, in this respect, 
be exactly in the same position as in an 
original suit if the question were one 
of title between the execution creditor 
and a person not a party to tho suit 
in which the execution had been 
decreed. If that was so, why did not 
the Code give to the unsuccessful 
party the same right of appeal which 
he would have had if the question 
had been decided in an original suit, 
and to the successful party the same 
right which he would have had under 
the decree, confirmed on appeal, in- 
stead of leaving him uncertain during 
a whole year whether ho might not 
have again to litigate his title in a 
regular suit. It was possiblo, however, 
that the Select Committee had been 
influenced, in dealing with the ques- 
tion, by reasons which were not pre- 
sent to his mind. 

Mu. HARINGTON said, the Code, 
as framed by Her Majesty’s Commis- 
sioners, took away tho right of appeal, 
and continued a right of suit only. 
Under the present practice, after 
the summary decision, there might bo 
two appeals, a summary and a special 
appeal, in the miscellaneous depart- 
ment, and, subsequently thereto, tho 
three stages of a regular suit, namely, 
the original suit, a regular appeal, 
and a special appeal, which certainly 
appeared to him to be more than 
the ends of justice required ; and 
upou the whole, he was disposed to 
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agree with the Honorable and learned | 
Chairman. 

The CHAIRMAN then moved that 
the farther consideration of Sections 
28, 29, and 30 be postponed. 

Agreed to. 

Sections 31 to 34 wero severally 
passed as they stood. 

Section 35 was passed after an 
amendment. 

Section 36 was postponed. 

Sections 37 to 43 were severally 
parsed as they stood. 

The further consideration of the Bill 
was postponed, and the Council resum- 
ed its sitting. 

CRIMINAL PROCEDURE. 

Mu. IIA 1UNGTON moved that a 
correspondence received by him from J 
the Secretary to the Government of 
the North-Western- Provinces regard- 
imj the present system of investigation 
into Criminal offences by Darogaks and 
other subordinate Officers of Police 
be laid upon the table, and referred to 
the Select Committees on the Bills 
for exteuding the jurisdiction of tho 
CourtB of Criminal Judicature of tho 
East India Company, for simplifying 
the Procedure thereof, aud for invest- 
ing other Courts with Criminal juris- 
diction. 

Agreed to. 

Mr. TIARINGTON moved that cer- 
tain correspondence relating to prose- 
cutions for perjury and subornation of 
perjury and forgery, arid knowingly 
issuing forged deeds in Civil proceed- 
ings, be laid upon the table and 
referred to the Select Committees on 
the above Bills. 

Agreed to. 

AHMEDABAD MAGISTRACY. 

Mr. LeGEYT moved that the Bill 
“ to empower the Governor in Council 
of Bombay to appoint a Magistrate 
for certain Districts within the Zillah 
Ahmedabad” bo referred to a Select 
Committee, consisting of Mr. Haring- 
ton, Mr. Forbes, and the Mover. 

Agreed to. 

The Council adjourned. 


Saturday , October 30, 1858. 

Present; 

Tho Hoifble the Chief justice, Vice- 
President, in the Chair. 

Iloifble Lieut.-Genl. E. Currie, Esq., 

Sir J. Out ram, Hon’blo Sir A. W. 
Hon’ble H. Ricketts, Duller, 

IJon’ble B. Peacock, H. B. Haring ton, 
P. W. LeGeyt Esq., Esq., and 

H. Forbes, Esq. 

CONTINUANCE OF CERTAIN 

PRIVILEGES TO THE FAMILY 

Ac, OF TIIE LATE NABOB OF 

THE CARNATIC. 

Tub VICE-PRESIDENT read a 
message informing the Legislative 
Council that t lie Governor General had 
assented to the Bill ‘Ho continue cer- 
tain privileges aud immunities to the 
family and retainers of His Into High- 
ness the Nabob of the Carnatic.” 

DELHI TERRITORY. 

The CLERK reported to tho 
Council that ho had received from 
the Homo Department a communica- 
tion from the Secretary to tho Go- 
vernment of 1 ndia with the Governor 
General, suggesting that, as tho greater 
part of tho Delhi Territory is now 
administered by the Chief Commis- 
sioner of tho Punjab, an Act bo passed 
for the formal repeal of Regulation V. 
1832 of tho Bengal Code*. 

Mr. PEACOCK moved that tho 
above communication be referred to 
the Select Committee on the Bill “ to 
remove from the operation of the Ge- 
neral Laws aud Regulations the Delhi 
Territory and Meerut Division, or 
such parts thereof as the Governor 
General in Council shall place under 
the administration of the Chief Com- 
missioner of the Punjab.” 

Agreed to. 

SMALL CAU8E COURTS (MO- 
FUoSIL.) 

Mr. TIARINGTON moved the first 
reading of a Bill “ for the establishment 
of Courts of Small Causes beyond the 
local limits of the jurisdiction of the 
Supreme Courts of Judicature estab- 
lished by Royal Charter”. He said, the 
title of the fell of which he was now 
to move the b^st reading, would pro- 
bably lead some Honorable Members 
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to enquire why, instead of bringing in 
a new Bill for the establishment of 
Courts of Small Causes — which iu the 
remarks that he was about to make, he 
should assume to be, by general ad- 
mission, the great desideratum at the 
present time in the administration of 
Civil Justice in this Country beyond 
the local limits of the jurisdiction of 
the Supreme Courts — he had not rather 
gone to the Honorable and learned 
Member of Council on his left, and 
proposed to him to proceed with tho 
Bill “ for the more eafcy recovery of 
small debts and demands ” w hich had 
been bi fore the Council from the time 
it was established, being one of the 
Bills transferred to it from the former 
Legislature, and which, having passed 
first through the Select Committee 
appointed to report upon it. and after- 
wards through a Committee of the whole 
Council, now only awaited a third 
reading and the assent of the Eight 
Honorable tho Governor General to 
become law. Probably no legislative 
measure had ever occupied a larger 
amount of the time and attention of 
this Council, or had ever received from 
it more careful and anxious considera- 
tion than the Bill to which he had 
just alluded. To this fact, in so far 
as the labors of the Select Committee 
were concerned, ample testimony waB 
borne by the Honorable and learned 
Vice-President in tho debate which 
took place on the motion lor the whole 
Council going into Committee upon the 
Bill. On that occasion the Honorable 
and learned Vice-President remarked 
that : 

u Whatever difference of opinion there might 
be in the Council a.*< regarded the merits of the 
measure, ho thought there could bo none on tho 
point hist touched upon by the Honorable and 
learned lUemhcr of Council on his left in tho 
speech delivered by him in making tho motion, 
namely, the extreme raro, and he would add tho 
great ability, which tho Members composing tho 
Committee had bostowod upon the Bill, and tho 
dogreo to which this Council was indebted to 
them for their labors. 

There were therefore strong reasons 
for his adopting the course, which, 
as already suggested, some Honorable 
Members might think was the proper 
course, and which, under other cir- 
cumstances, he should certainly have 
considered himself bound to pursue. 
This would no doubt have been the 
simpler mode «of proceeding, and it 
Mr, Marin gton 


would bavc made his task a very 
easy one But the objections to the 
adoption of that course appeared to 
him so weighty, and to preponderate 
so greatly over any thing that could be 
advanced in favor of it, that he had 
determined not to shrink from the 
responsibility which the bringing in of 
a new Bill would impose upon him, 
and he trusted to bo able presently to 
show that he had good ground for the 
determination to which he had conic, 
and that he should not be considered 
by the Council to have been guilty of 
any waut of courtesy towards the 
Honorable and learned Member of 
Council in respect to the Bill under his 
charge, much less of any wish to snatch 
from him the honor of passing that 
Bill, or to deprive him of the gratifi- 
cation winch he would naturally feel 
in giving to the people of this country 
the great blessing of a cheap, simple, 
and speedy mode of obtaining redress 
as regarded the great mass of tho dis- 
putes arising amongst them. Un- 
doubtedly it must be a subject of deep 
and sincere regret that all the time 
which had boon expended, and all the 
labor which had been bestowed on tho 
Hill to which he had been referring, 
should have been spent in vain, and 
that a measure which exhibited so 
much care and ability in its | reparation 
as to have called forth the encomium 
from tho Honorable and learned Vice- 
President which he had quoted, and 
which, if passed into law, would probably 
cover nearly two-thirds of the suits 
instituted in our Courts, should never 
come to maturity, but such, he believed, 
must be the result of the labors of 
the Council in respect to this particu- 
lar measure; under existing circum- 
stances he did not think they could 
have any other termination, and such 
being the case he felt the less com- 
punction in bringing in a Bill which, 
though it might, if carried, have tho 
effect of hastening the fate which, oc- 
cording to his belief, awaited its prede- 
cessor, would not be chargeable with 
producing the result anticipated by him. 
Impressed with this belief he did go to 
tho Honorable and learned Member of 
Council before givingnotice of his in- 
tention to bring in a new Bill. The 
object, however, of his visit was not 
to ask the Honorable and learned Mem- 
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her to move the third reading of the 
Bill under his charge — that, after wh«at 
he had just stated, he could uot con- 
sistently do— but to explain why lie 
thought that Bill should not be pro- 
ceeded with, and his reasons for wish- 
ing, if the Honorable and learned Mem- 
ber saw no objection, to bring m a new 
Bill having the same en i in view, 
though differing materially in one. im- 
portant reject, to which he should 
allude more particularly hereafter. He 
believed he was corroct in stating that 
the Honorable and learned Member con- 
curred with him that there were diffi- 
culties in the way of proceeding with 
his Bill, and lie was good enough to 
say that he had no objection to his 
(Mr. llaringlon) bringing in a Bill of 
the character proposed by him. Ho 
was bound, however, to add that no- 
thing that fell from the Honorable and 
learned Member during their interview 
would justify him in calculating with 
any degree of certainty upon his sup- , 
port, though ho trusted that this j 
would not be withheld, and that j 
the Honorable and learned Member 
would allow his Bill to be read a se- 
cond time. He could not of course 
ask the Honorable aud learned Member 
to pledge himself to vote for the se- 
cond reading, much less to adopt Ids 
(Mr. Harington’s) Bill in lieu of the 
one so ably and indefatigably conduct- 
ed by him to the stage which he had 
^mentioned, because lie knew that he 
entertained a very strong and decid- 
ed opinion upon the point to which 
he bad referred, directly opposed to 
the views of himself and others. Un- 
der these circums'ances n seemed to 
him that he had no alternative, and 
that he must either himself bring in 
a Bill for the establishment of Courts 
of Small Causes, or leave matters in 
their present very unsatisfactory stale, 
and that being the case, he could have 
no hesitation or doubt as to th course 
which it was his <»uty to pursue. 

It would be iu the recollection of 
some Honorable Members now present, 
that the Bill for the more easy recove- 
ry of small debts and demands,” after 
passing through a Committee of the 
whole Couucl, ‘was ordered to be 
re-published for general information, 
and with a view to elicit the opinions 


j of the public on the amendments in- 
j trod need in Committee. Shortly af- 
j ter, the Code of Civil Procedure pre- 
j pared in England , by fter Majesty's 
! Commissioners appointed for the pu r - 
! pose, reached this country, aud, as 
the framers of that Code declared that 
it would apply to all ordinary Civil 
Courts with exception to the Courts 
of Small Causes at the Presidency 
Towns, it seemed undesirable to pro- 
ceed with the Bill before th* Council 
until there should have been sufficient 
time carefully to examine the Code 
sent out from England, with a view to 
ascertain whether its adoption would 
supersede the necessity ol further and 
separate legislation in so fur us tho 
pro edurc of our Civil Courts was 
concerned, a single Code of procedure 
applicable to all rlas es of cases, if 
sufficiently summary for the sim- 
plest description of suits, and capa- 
ble of being easily administered, 
being obviously preferable to two or 
more Codes applicable to differ nfc 
classes of eases, though to be adminis- 
tered by the same t ourts. Tho Codo 
received from England was formed 
into a Bill with some few modifica- 
tions, and the Bill lius framed having 
been read a first and second time, 
was referred in the usual course to a 
Select Committee, before whom it re- 
mained for several mouths, and at 
whose 1 lands it underwent a very 
careful revision. Tho greater part of 
the Code had now been considered and 
discussed by a Committee of the whole 
Council, and Honorable Members had 
therefore had ample opportunities of 
learning its character, and of judging 
for themselves whether it deserved 
what had been said of it by its framers, 
name]) , that in the simpler classes of 
suits the procedure which it prescribed 
would be equally « xpedilious and eco- 
nomical with that of the Courts of 
Small Causes at Calcutta, Madras, aud 
Bombay. Her Majesty’s Cornms- 
sioners Bad assigned this as a reason 
f« r not considering it necessary to ex* 
tend the system of Courts of Small 
I auses to the other principal Stations 
in the vountry as had been sometimes 
proposed, ami if the Code prepared by 
them should be adopted, and should bo 
found to be s f the simplo and com- 
prehensive character claimed for it, 
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it was scarcely necessary for him to 
gay that it would only complicate 
mailers, and could answer no useful 
pui pose to pass those provisions of the 
JJiil “ for the more easy recovery of 
small debts and demands” which 
related to procedure alone. This 
was his cl lief reason for considering 
that so much of that Bill should nut 
be proceeded with. He had reason to 
know that the Honorable and learned 
Member of Council on his left, whose 
opinion on this as well ns on all other 
matters coming befotethis Legislature, 
must always carry with it very great 
weight, considered the Code sent out 
from England to he altogether of too 
cumbrous a character for Courts of 
Small Causes. No doubt some of the 
provisions of that Code were not 
adapted to Courts exercising merely 
what was understood by Small Cause 
jurisdiction, but those provisions were 
evidently framed, not so much lor 
simple actions of debt and the like, as 
for suits relating to real property an 
olher an is of difficulty and complexity, 
and ho thought it w uld be found that 
they would rarely, if ever, be brought 
into operation in cases of the nature of 
those to which the Bill “ for the more 
easy recovery of small debts and de- 
mands” was intended to apply. But 
whatever might be the character of the 
Code received from England, lie believ- 
ed he might say that tho Select Com- 
mittee, to whom it was referred for 
repot t, had carefully abstained from 
proposing the introduction of any 
amendments which would have the 
etfect of detracting from its simplicity, 
and he thought there could bo no 
doubt that some of the amendments 
recommended by the Committeo would, 
if adopted, render the Code better 
fitted for Courts of the character of 
those which he \v;is anxious to see 
established, than would bo the case 
were it to be passed exactly in the 
form in which it was sent out from 
home. lie alluded particularly to the 
power proposed to be given to all 
Courts, of requiring the per sot al at- 
tendance of tho plaintiff and defendant, 
with a view to their being confronted, 
on the day fixed for the first hearing 
of a suit. Tliis power should, he 
thought, be possessed and freely exer- 
cised by all Courts of Small Causes, 
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win resoever established, and whosoever 
might preside in them. The position 



in cases coming before Courts of that 
description, was clearly not such as to 
oppose any obstacle to their personal 
attendance, and it was only very re- 
cently that he was informed by the 
learned and excellent first .Judge of 
the Court of Small Causes at Calcutta, 
that ho attributed it very much to the 
extent lo which the practice of requir- 
ing the personal attendance of the 
partied was carried in that Court 
that it was able to got through the 
large quantity of work which the an- 
nual returns showed to be disposed of 
by it. Mr, Wvlio had kindly sent 
him a copy of the last official Tour* a 
Report, from which lie observed that 
between the 1st May 1857 and the 
30Ui April 1858, or oil two hundred 
and fifty sitting or working days, he 
and his two colleagues disposed of no 
less than thirty thousand, seven hun- 
dred, and twenty -four cases, giving a 
daily average of more than a hundred 
and twenty cases, and that the amount 
litigated in the suits instituted during 
the same peiiod exceeded eight lacs 
of Rupees. He could not refrain from 
expressing his astonishment at the 
immense amount of business which 
was shown by this Report to have been 
dispatched by this very useful Court, 
and liis admiration of the zeal and at- 
tention to their duties outlie part of 
tho Judges, of which it furnished such 
satisfactory proof. 

lie passed on to consider that part 
of the Bill “ for the more easy recovery 
of small debts and demands” which re- 
lated to the agency by which Hie ob- 
ject comtemplated by the Bill was 
proposed to be effected. The original 
Bill, which was drawn up by Mr. Mills 
and himself, gave the Executive Go- 
vernments of the Presidencies of Bengal, 
Madras, and Bombay power to invest 
any existing Courts under their res- 
pective Governments with Small Cause 
jurisdiction for the purpose of trying 
certain classes of suits, and, with the 
previous sanction of the Governor 
General of India, to constitute new 
Courts for the same purpose. It ap- 
peared to Mr. Mills aud himself abso- 
lutely necessary to the success of the 



CG!) Mnfuml Small [October 30, 1S5S.] Came Courts Bill. 070 


measure that on its first introduction, 
the caution enjoined by that distin- 
guished Nobleman and eminent States- 
man, Lord Dalhousie, who held the 
Office of Governor General at the time 
the Bill was laid before the Legisla- 
ture, should be strictly observed, and 
that in those places in which, from the 
paucity of the Inhabitants, or from any 
other cause, it might not be considered 
necessary or advisable to establish 
separate Courts of Small Causes, only 
those Native Judges should be invest- 
ed with Small Cause jurisdiction who 
were reported by the Sudder Courts 
competent to exercise, and otherwise 
lit to be entrusted with it. Such was 
also the opiniou of the Honorable the 
Lieutenant-Governor of Bengal, than 
whom there was no Officer in India 
better qualified to give an opinion on 
the point. lie said : — 

“ Wo know that Small Causo Courts are ro- 
quirod. Ihit wo aro far from knowing wluit 
existing functionaries among the Native Judges 
siro lit to he Small Cause Judges. That know- 
ledge will mme in time and alu*r experiment, 
flic Commissioners do not contemplate giving 
such powers on this siilo of India to meu paid 
iml selected as the Moonaiflx now are. They 
contemplate a better class. (See Paragraphs 111 
and 1!) ) They did tlicrcforo wisely, in my hum- 
ble, opinion, when (hey loft the selection to the 
Loral Coxcrnmcnts, meaning that the Local Go- 
vernment would be likely, or rather would ho 
directed, to select, for such powers men ade- 
quately paid. The hulk of our Mouu&iJlVi at a han- 
dled Rupees a mouth am quite unlit t o ho 1 rusted 
with such powers, and to give it to them would 
cause great discontent, and, as is not indis- 
tinctly intimated by the Commissioners, hazard 
the success of the wdiolo plan." 

The Select Committee, however, on 
(lie Bill refused to adopt the views 
entertained by IVlr. Mills and himself, 
though supported by the high authori- 
ty of the Lieutenant-Governor of 
Bengal, and, instead of the provision 
which he had quoted from the original 
Bill, they recommended, and the Com- 
mittee of the whole Council concurred 
in the recommendation, that the Court 
of every Moonmff in the tlirco Presi- 
dencies should be a Court for the trial 
of summary actions up to fifty Rupcos 
in amount and should exercise sum- 
mary jurisdiction ; while in a later 
part of the Bill a Section was in- 
troduced declaring it to be lawful 
for the Executive Government: — 

“ To invest any Civil Court of the East India 
Company now existing, or which might hcro- 
aftur ho established with the sanction of the 
Governor General in Council, with the summary 


jurisdiction of a, Small Cause Court undor tin* 
Act for the adjudication *'f claims to tin amount 
not exceeding five hundred Rupees, and limn 
time to time to determine the territorial limits 
within which such Court should exercise such 
summary jurisdiction. Provided that no Court 
should he invented with jurisdiction as a Small 
Cause Court heyond tho amount of its ordinary 
jurisdiction.’* 

An attempt waa made in tho Com- 
mittee of the whole Council by his (Mr. 
Haringtori’a) predecessor in the re- 
presentation of the North- Wen to in 
Provinces to restore the original Sec- 
tion, but it failed, two only out of the 
eight Members who attended the Meet- 
ing of the Committee having b*wn 
found to voto for it. Tho question, 
thcref re, as to whether, supposing a 
Bill of the nature of that under con- 
sideration to pass, the principle of gra- 
dual introduction proposed by Mr. 
Mills and himself, or of immediate ex- 
I tension to all parts of tho country ac- 
cording to the recommendation of tho 
Select ( Ommit tee, should be acted upon, 
might be considered to have been d<- 
linitively determined in favor of tho 
latter c> urse, and the steps which ho 
was now taking, and which, if success- 
ful, would have tho effect, of disturb- 
ing that determination, might be re- 
garded not only as an unnecessary oc- 
cupation of t, lie tirno of the Council, but 
as somewhat irregular. On looking, 
however, over tho debates which took 
place during the progress of tho Bill 
through the Committee of the whole 
Council, he had neon led to believe that 
it was mainly in consequence of the in- 
troduction of the amendment to which 
he had alluded that the Bill was order- 
ed to be re-published instead of pro- 
ceeding at once to a third reading, the 
object being to elicit tho opinions of 
the public, chielly upon the particular 
Section in which that amendment was 
contained. Tho question might, there- 
fore, be looked upon as still an open one. 
Tn support of what lie had just stated 
lie would again refer to the speech of 
the Honorable and learned Vice-Presi- 
dent, from which ho had already made 
one quotation. He remarked: — 

“ Tho first question of principle which arose 
upon this measure, was, whether it was desirable 
to make that change which tlio majority of tho 
Select Committee proposed to make, namely, to 
constitute ©very Moonsitf s Court in tho country 
a Small Caute Court at oneo with a jurisdiction 
limited to fifty Ku;>ees ; — or, whether it was desir- 
able to leave it to the Executive Governments to 
confer such a jurisdiction upod certain Officers 



671 Mofuseil Small legislative council. Cause Court s Bill . 672 


selected at their discretion! with power to en- 
large it for auy particular Court or district, and, 
with the sanction of the Governor General in 
Council, to erect new Courts. He must confess 
that the question was one upon which he found it 
extremely difficult to come to a conclusion very 
satisfactory to his own mind ; and in whatever 
form the Bill might leave the Committee of this 
Council, supposing the changes which the Select 
Committee recommended should be introduced, 
he hoped that it would be published, in order to 
invite the opinions of the public upon its provi- 
sions.” 

And the Honorable and learned Vice- 
President concluded bis speech by ob- 
serving that 

u Ho should certainly prefer going into Com- 
mittee upon the Bill, and . should do his best to 
suggest any improvements in its provisions which 
might appear to him expedient ; but, at the same 
time, he did not wish to commit himsolf to any 
final opinion as to the policy of extending, in 
Bengal at least, tho jurisdiction given by it to 
every MoonsifFs Court, until the different Go- 
vernments and tho public had had a further op- 
portunity of expressing their opinions upon the 
subject. 

Accordingly, as suggested by the 
Honorable and learned Vice-Presi- 
dent, the Bill was re-published, and 
what had been the result ? Why, an al- 
most unanimous verdict in Favor of 
the views entertained by Mr. Mills 
and himself, and against the amend- 
ment introduced by the Select Com- 
mittee and adopted by a Committee 
of the whole Council. With the per- 
mission of the Council he would read 
some of the opinions elicited by the 
re-publication of the Bill, taking them 
in the order in which they had been 
printed. The first report was from 
the Sudder Court of Bombay : — 

"They consider that the Aot is not suited to 
the object for which it professes to legislato ; 
that the indiscriminate extension of a Native 
Judge's jurisdiction to try suits up to fifty Ru- 
peos is unsafe, and that the delegation of the au- 
thority and the amount should be vested in the 
Executive Government.” 

This was followed by a letter written 
by order of the Chief Commissioner 
of the Punjab, whose opinion would, he 
was sure, be received with the utmost 
respect by every Member of this Coun- 
cil, and could not fail to command great 
attention. Opinions might differ as 
to the comparative advantages of what 
was called the Punjab system and the 
system in force in the older or Begula- 
tion Provinces. On this point the Ho- 
norable Mctnber of ^Council opposite 
(Mr, Bieketts) might have one opinion ; 
he (Mr Haqpgton) might have another 
Opinion ; builfeere could be no differ- 

Mr; Harington 


cncc of opinion amongst them as to 
the distinguished merits of the great 
man who, for so many years, had admi- 
nisrered the former system with an 
ability which could not be surpassed, 
and whose eminent services during the 
past year had laid his country under 
a debt of gratitude to him which no 
honors, no rank, no money, could ade- 
quately repay. Sir John Lawrence 
said : — 

“ In the event of the new Act being intro- 
duced in the Punjab, then he would at all events 
earnestly recommend that the Sections relative 
to appeals should be excepted. He believes that 
the rules contained in those Sections would not 
work well if applied to the Tehseeldaree Courts 
of tho Punjab. Whether the entire absence of 
appeal, except under certain provisions, is gener- 
ally desirable or not, is a point on which he doos 
not presume to offer an opinion. He only sub- 
mits that it is not desirable in the Province. 

“ The power of appealing is evidently a salu- 
tary one, giving satisfaction to suitors and to 
tho public, and operating as a proper check 
upon the judiciary. In his ( the Chief Commis- 
sioner’s) opinion tho Punjabees regard the power 
of appeal as a kind of palladium of their 
rights. If it were taken away, oven in au incon- 
siderable proportion of cases, they would be led 
to think less well of the administration of Jus- 
tice under British Rule. Again, he would urge 
that, in all cases, the right of appeal is requisite 
as a check on our Tehsoeldars. He admits tho 
merits of these Officers as a body. But they as- 
suredly are not all that could be desired. Some 
are old employes of the Sikh Government, defi- 
cient in business habits. Some were hastily ap- 
pointed after annexation, without sufficient scru- 
tiny of antecedents. Few of them are really as 
yet trained to judicial duties. Many of them 
are stationed in isolated localities at a distance 
from European control. AU of them have heavy 
and varied duties to perform, and mu*t, therefore, 
be liable to error from inadvertence or haste as 
well as from ignorance or inefficiency. He 
thinks that they are not tho men to be left 
without so useful a chock as that imposod by tho 
power of appeal. While this cheok remains, he 
gladly acknowledges that they satisfy tho pub- 
lic generally, and dispense substantial justice 
tolerably well. If it were removed, their atten- 
tion might relax, or their morale deteriorate. 
Throughout India it is well known that native 
agency is very efficient and tolerably trust- 
worthy, provided that it be sufficiently oon- 
I trolled. Such control is especially required for 
our Tehseeldars, and is often materially depen- 
dent on the existenoe of appeal in all cases. By 
these means the conduct of every one of these 
Judges is periodicaUy supervised. Without these 
means misconduct or incompetenoy on their part 
might never be discovered until much mischief 
had been done past remedy, and until general 
dissatisfaction had manifested itself in some 
marked manner. Then, indeed, the evils might 
with much trouble be partiaUy cured, which 
might have been entirely prevented had the 
power of appeal existed.” 

Then came a letter froih the Secre- 
tary to the Government of the North- 
Western Provinces, containing the sen" 
timeots of the Lieutenant-Goveriior of 
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those Provinces, the late Mr. Colvin, 
whose opinions, so valuable while he 
alive, would lose none of their 
weight now that he was no longer 
amongst them to enforce them. This 
letter said : — 

u The Lieutenant-Governor strongly concurs in 
(he view urged by the Court, which is held also 
by a very great majority of the Judicial Officers 
under this Government* that it would be as yet 
decidedly unsafe and inexpedient to vest the 
Moonsiffs indiscriminately with the very inde- 
pendent jurisdiction to bo exercised under the 
now law, up to the limit of fifty Ku poos’ value. 
This limit would, as shown by the Court, include 
more than sixty per centum of the whole number 
of suits instituted, of the large class for tlio trial 
of which the Bill provides. 

" The Judges who may be armed with the pow- 
ers of this law, will, in a country whore public 
observation is so inactivo and public opinion so 
fceblo, be the arbiters of the fortunes and 
happiness of the great mass of tho residents in 
tlioir noigldxmrhooda. The genorol and pro- 
gressive improvement in tho Moonsiffs as a body 
is fully admitted, and is a subject of much satis- 
faction to this Government. Some of the ob- 
jections, which are pressed in the discussion 
respecting the Bill, to tho employment of the 
Moonsiffs in the new scheme of summary J udi- 
cature, spring only from prejudiced, or perhaps 
selfish, feelings ; and to yield to them would be 
inconsistent with the wise and just policy which 
would elevate tho Natives of India to places of 
extensive and high trust in the public adminis- 
tration. But it is because he would warmly 
wish to forward the objects of the present im- 
portant measure, and to raise and use the agen- 
cy tho aid of which is chiefly looked to in its 
execution, that the Lieutenant-Governor would 
recommentr that the Legislature should pro- 
ceed with a prudent caution, and not treat 
as light ami worthless the local experience of tho 
public Officers, who report their opinions as to 
its probable acceptance and effects in different 
parts of tho empire. Such a measure is to be 
introduced within the Bongal and North-West- 
ern districts for the first time. The Moonsiffs 
aro not yet adequately paid. Nor havo all the 
old class of iMoonsiffs, inferior as it unquestion- 
ably was in character, self-respect, and public 
repute, yet ceased to hold office. The best of 
tiie grade will be quite new to the possea>ion of 
so much authority. The right of an unrestrict- 
ed appeal upon facts is one which has -hitherto 
been fully open to all suitors. To give over at 
once, under such circumstances, more than half 
of the common litigation of the country to all 
the present Moonsiffs, subjected avowedly to 
but little practical chock, is a hazard so great 
that the Legislative Council must, os the Lieute- 
nant-Governor would persuade himself, hesitate 
to incur it. On the question whether tho whole 
body of tho Moonsiffs should be at onco invested 
with these powers by a fixed rule in the law, 
the facts of the case appear to be simply tbc.se. 
The Moonsiffs now holding office have been 
appointed under a system which requires a 
minute verbal record of all the proceedings in 
their Courts, and subjects all their orders to an 
unlimited appeal. They have been considered 
fit to be retained in office under that systom of 
close check. A majority of them would now, 
the Lieutenant-Governor believes, be qualified 
to exercise, within certain limits, the higher and 
more independent powers of the Small Cause 
jurisdiction. The remainder, chiefly older 


public servants placed in their posts when the 
standard of feeling was not what it at present 
f t ! 10 l ir cannot beheld to be so qualified. 
Is it right that these should instantly removed 
from thoir employments, and, when near to the 
termination of their sorvioe, cut off by that 
means from the prospoel of their retiring pen- 
sion, because they have not the diameter hud 
capacity required for a class of functions so 
n Sr 1 .i and e * 'W* J? entirely to alter the con- 
stitution of their Courts? Is it right, on the 
other hand, that they should be invested with 
an authority which experience does not warrant 
their euporior Oflicors and the Government in 
recommending them fori Will it be a benefit 
to the people to clothe them with that authority 
whatever may be tho feeling of the Government ? 
The port of practical wisdom and equity seoma 
surely to be m admitting of some little delay in 
the complete or universal introduction of the 
now judicature. The Government, anxious to 
forward tho purposes of the Legislature, and to 
mnke justice every where moro readily accessible, 
will lose no timo in conferring tho powers on all 
the Moonsiffs, as soon as a moro trustworthy, 
and generally esteemed, set of Officers 1ms been 
gradually substituted for those ill regard to 
whom doubts may now exist.” J 


The opinion of the Sudder Court 
at Agra followed. The Court re- 
marked : — 


Approving, as they do, of tho general scope 
and principle of the now Bill, they would notice, 
in tho first place, the two material points in 
which it differs from the drafts originally framed, 
find regarding which particularly the opinions of 
the Ziilah J udges have been sought, namely : — 

“ /Vrsf.'-The investiture of tho Moonsiffs in 
general witli the summary jurisdiction of a 
Court of Small Causes. Section 1 of the Bill. 

’* Second . — The omission of tho spocial limita- 
tion clauses provided by Sections VI to X of tho 
Bill as originally framed. 

“With regard to the first point, His Honor 
will observe that one Judge alono (the Officia- 
ting Judge of Cnwnpore, Mr. C. W. Kagan), and 
only three Principal Sudder Amoens, namely, 
those of Cawnpore, Allygurh, and Jounpore, have 
given an opinion in favor of investing the Moon- 
siffs general ly with the powers of Small Cause 
Court Judges. All the other Ziilah Judges and 
Principal Sudder Ameeus arc unanimous in con- 
sidering this a most dangerous experimont, and 
as calculated most seriously to detract from, if 
not entirely to nullify, the beneficial effects of 
the proposed Bill ; tho enactment of tho origi- 
nal draft, in which it was provided that the sum- 
mary jurisdiction should bo conferred, according 
to the discretion of the Executive Govern men tr, 
on those Native Judges in whom they hud full 
confidence, is, in the consideration of these 
Officers, preferable to the passing of the Bill as 
it stands. 

“ Ip this opinion of the majority, the Court 
fully concur. They remark that a measure, 
suen as tho present, which creates a most mate- 
rial change in the system of Civil Judicature, 
and practically invests the lowest class of Na- 
tive Judges with irresponsible powers in suits 
up to fifty Rupees, must, to bo successful, carry 
along with it the sense of tho people whose in- 
terest it affects. That such is not the case with 
the present Bill is undoubted. As far as the 
Courts have, been able to ascertain for them- 
selves, and as is apparent from, the answers of 
the Ziilah Judges, it is clear that the Native 
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Community in these Provinces are strongly 
opposoil to investing the Moonsiffs in general 
with these summary powers, and that they look 
forward with considerable distrust and appre- 
hension to tho passing of the Bill in its pre- 
sent shape. The Court readily acknowledge 
that, for some years past, the Moonsiffs, as a 
body, have considerably improved, and aro still 
improving in character and capacity ; but they 
aro constrained to state (and this opinion is 
shored very generally by the Community) that 
there aro somo Moon sifts who have not estab 
lishod that character for integrity and indepen- 
dence as to render it safe to invest them with 
the large powers provided by this Bill. 

“ That this is a question deeply affecting the 
interests of the people, and moro particularly 
of the poorer classes, is apparent from the fact 
that out of 13,910 suits for money or other 
personal proporty, exclusive of suits relating to 
arrears or oxactions of rent, instituted in the 
Civil Courts of those Provinces during tho first 
three mouths of 1855, more than sixty per cent, 
(as will bo soon from the accompanying return, 
marked lk) were for claims not exccoding fifty 
llupoos in value, which would, therefore, bo cog- 
nizable l»y the proved Small Cause Courts. It 
r.m consequently be no mattor of surprise that 
the Native Community dislike the idea of en- 
trusting inure than half of their litigation touch- 
ing pecuniary transactions to Judges in whom 
they lmvo not perfect confidence, ana whose de- 
cisions would bo open to no appeal upon the 
tacts.” 

In the Calcutta Sudder Court there 
was Bomc difference of opinion, two of 
the Judges, Mr. Dick and Sir K. 
Harlow, approving of the Section as it 
now stood, by which every Moonsiffs 
Court would become a Court of Small 
Causes, while the other three Judges, 
Messrs. Raikes, Colvin, and Patton — 

“ would prefer to see tho Act introduced gradu- 
ally by tho establishment of special Courts in 

r ticular Towns and Marts of importance, to 
presidod over by Officers selected for this 
duty on account of their judicial aptitude, the 
Executive Government having the powor to 
extend tho number and jurisdiction of these 
Courts as it might deem necessary.” 

The Court having thus given their 
own opinion went on to say : — 

“The genoral fooling appoars to be strong 
against tho introduction of the Act into all the 
MooiiaiflH’ Courts unless an appeal on the merits 
is allowed in every caso ” 

Last, though certainly not least in 
importance, they had a Minute by the 
Honorable the Lieutenant-Governor 
of Bengal, in which was embodied the 
opinion of tho Sudder Court at Madras, 
and he believed the H onorable Mem- 
ber for Madras could tell them that 
the Spader Court at that Presidency, as 
at .present constituted, had recently 
given it as their opinion that the Dis- 
triet Moonsiffs did not command the 
confidence of the people in point of 

Mr. Haring tan 


cither integrity or efficiency. Mr. 
Halliday said : — 

“ To set up my single opinion against any part 
of a Bill which has been approved by a majority 
of tho Legislative Council, would be rash and 
presumptuous, and if 1 stood alone in my ob- 
jections, I should be silent. But I find myself 
supported as to one or other of my reasons by 
very weighty authorities, and I may in this 
manner quote with assurance the opinions of 
the framers of the original Bill, of a majority 
of the Zillah Judges, and of the Sudder Court 
of this Presidency, of the Sudder Court and tho 
Government of Bombay, of tho Suddor Court of 
Madras, of the Sudder Court and the Lieutenant- 
Governor of the North-Western Provinces, and 
of the Governor Gonoral as Governor of Bengal. 

“ What our judicial system has appeared to 
me most urgently to require as an improvement 
upon our present dilatory and complicated me- 
thods, is a plau by which thesmaller and simpler, 
but by far the most numerous suits, should be 
decided under a plain and easy procedure, and by 
trustworthy and competent tribunals, speedily, 
cheaply, and finally. Our Mofussil judicatorios 
have heretofore been invariably constructed on 
the assumption (unavoidable in former days) 
that, either by reason of inxoporienco and want 
of training in somo coses, or doubtful integrity 
in others, no firm reliance could be placed on any 
Judges of first instance, but that all their deci- 
sions and all acts and orders must necessarily be 
guarded by tho security of constant appeal. 
Hence of nocossity have arisou long, formal, ex- 
pensive, and tedious systems of procedure and 
record, which, to say tho least, navo seriously 
impaired the utility of our judicatorios, and 
henco have beon ongondorod in tho minds of the 
people a habit of continuous litigation, and a 
fondness for multiplied appeals, which, though 
tlioy may have always lurked in tho characters 
of the Nativos of India, ought ratfier to have 
beon chocked than fostered, and had certainly 
no opportunity of development beforo tho intro- 
duction of our judicial systems. 

“ But while wo thus nourishod and cultivated 
the litigious propensities of our subjects, wo 
were avowedly very far from giving them satis- 
faction by any of our methods of judicature, and 
tho first and only ono of our multifarious cx- 

f jerimenta in this direction, which seems to have 
>ecu attondod with comploto success, was the 
establishment of Small Cause Courts at tho 
Presidencies ; in which, reverting at last to tho 
system most obviously in accordance with 
oriental notions and prejudicos, we (practically) 
abolished appeal, and adopted a procedure 
simple, speedy, and final. 

“ The eminent success, and the groat gonoral 
popularity of this tribunal among the natives, 
could not fail to attract attention. For horo 
at last appeared to be solved the question of the 
judicature best suited to the mass of Native 
litigants; and here at all events was a Court 
largely resorted to, riving constant satisfaction 
by its facilo mothoos, and itB speedy decisions, 
and in the judgments of which even Bengalee 
litigants wore content to rest without further 
appeal. 

“ Accordingly, this Court was justly looked 
upon as the model upon which our experimental 
improvements in the Mofussil ought to be framed, 
ana the first movement towards the largo and 
difficult measure now before the Legislative 
Council was a proposition, which I still tiring 
wiser than tho improvements since grafted upo n 
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it, ami which I greatly wish had been adhered 
to, for introducing gradually into the largo 
Towns and Marta, and thence stop by step into 
other places in the interior, Small Cause Courts 
after the pattern of the successful Courts in 
Calcutta, thereby weaning the Natives from 
thoir attachment to judicial formalities and con- 
tinuous appeal, and by littlo and little accustom- 
ing thorn to the uso of simple, informal, and 
final Courts of Justice, just os the Nativos of 
Calcutta have been gradually accustomed to the 
Calcutta Small Cause Court, until it has become 
with them au entirely favorite institution. 

ft wa* no part of the scheme of the framers 
of the original Bill that every Moonsiff should 1 k> 
made a Small Cause Court Judge. On the con- 
trary, thoy gave good reasons why this ought 
not to be done, and, as I have olsewhoro re- 
marked, thoy not indistinctly intimated that 
to do tin’s would hazard the succors of thoir 
whole plan. 

“ Tho Suddor Court at Madras, though they 
urndo oil the 19th October 1854 a recommendation 
not easily reconciloable with such an opinion, had 
previously, that is, on the 14th July 18.'>4, inti- 
mated in indirect, but unmistakonblo term*, 
that tho class of Judges to whom it is now pro- 
posed to givo tho functions of Small Cau«o 
Judges wore not men whose honesty is unim- 
peachable, and in whoso efficiency in tho discharge 
of their duties ovory rojisonable conlideuco may 
bo reposed. And they argued that, if this course 
was persevered in, it would be absolutely neces- 
sary to give an appeal on the facts. 

Tho Natives, chiefly of Calcutta, roprosentod 
by tlio “ British Indian Association,” considered 
that the success of tho experiment, which thoy 
designated as an innovation of magnitude, 
would depend mainly upon tho selection of tho 
places at which if. might be tried, as well as of 
the agency by which it might ho worked, and 
they suggested tho utmost discrimination in 
selecting the placos whore the now Courts are 
to be instituted, in appointing tho Judges by 
whom they are to bo prosidod over, and in regu- 
lating the maximum value of the suits to which 
their jurisdiction in particular places shall ex- 
tend. It is evident tlmt the Association had no 
notion of extending the jurisdiction suddenly 
to all Moon si Us, or of spreading it over tho face 
of tho wholo country. 

“In tlic papers now submitted, it will bofoun d 
that eighteen out of twenty -five Zillah Judges 
object to giving the jurisdiction generally to 
all MoonsifTs, three out of five Sudder Judges 
being of the same opinion. Regarding appeals, 
the prevailing opinion of tho Sudder Court 
seems to be that, if the measure were gradually 
introduced by tho api>ointicent of woll-selected 
Judges in a few placos, appeals might wei bo 
omitted, but that, if all the Moon sifts are to 
bo made Small Cause Court Judgo9, a right of 
appeal must bo allowed to an oxtent beyond 
what tho present Bill proposes. And the Native 
Judges and Pleaders consulted are reported to bo 
very generally against the introduction oftheAct 
into all tho MoonaiffV Courts, unless an appeal 
on the merits is allowed in every case. The 
general view of the kind of measure required by 
the circumstances of the country which is taken 
by the Judgos of the Suddor Court, may bo 
inferred from tho manner in which they quote 
tho opinion of the English Commissioners, that 
in claims of small amount the evils caused by an 
occasional mjwcarriago aro more than counter- 
balanced by tho advantages presented by a local 
tribunal, the proceedings of which aro simple, 
cheap, speedy, and final. 


“ It appears to mo from all this that the Act, 
as now proposed to be passed, has been settled 
contrary to the general suggestions of experience 
in all parts of India, and that it may, therefore, 
bo expected to foil of complete success. There 
are many large and important towns under the 
Bengal Government in which the introduction 
of a simple, informal, and final system of Small 
Cause Courts would havo been a great and 
important measure. The people would havo 
resorted to them as tho people in Calcutta have 
done to their Small Cautso Court, thesystem would 
gradually have been popularized, more of such 
Courts would have been from time to time oalled 
for in other places, and thus in tho most safe 
and certain way the principle of Buoh jurisdic- 
tion would have beeomo established in the 
habits and feelings of our subjects, and after- 
wards, with their entire assent and concurrence, 
extended over the whole country. Tho Aot now 
proposed will, 1 fear, have no such effect. The 
I reform it. introduces into thesystem of procedure 
might bo looked upon as considerable wore it 
not so likely (may I not say so sure) to bo neu- 
tralized by tho incompetoncy of the Judges to 
whom it is entrusted, by tho unmanageable 
extent of thoir jurisdictions, and by the inevita- 
ble consequences of appeals which aro inva- 
riably productive of formality and delay in tho 
lower Courts. And whatever there may bo 
in tho proposed Act of novelty' and improvement, 
being entrusted indiscriminately to n body of 
Judges who have not yet acquired tho full con- 
fidence of the Government or tho public, the 
changes made in the law, even if worked bettor 
than I anticipate, will bo received with doubt 
and dislike, the principle on which they proceed 
will gain no hold on the inclinations of the poo- 
plo, and tho result will, I apprehend, hardly bo 
an advanco, if indeed it do not end in retrogres- 
sion.’ * 

Now, he submitted that the opinions 
which he had just read at the risk of 
being thought tedious, were conclu- 
sive in favor of the proposition of Mr. 
Mills and himself and against that of 
the Select Committee on the Bill “ for 
the more easy recovery of small debts 
and demands”, and as the object in view 
in republishing that Bill was to elicit the 
opinions of the public on this point, be 
apprehended that the verdict almost 
universally given against the amend- 
ment introduced by the Select Com- 
mittee could consistently and properly 
be followed only by the abandonment 
of the principle on which that amend- 
ment was based, and it hod been aban- 
doned accordingly in the Bill which he 
was about to present. He (Mr, Haring- 
ton) did not think that they could turn 
round upon all the high authorities 
whosp opinions he had quoted, and say 
to them — “We are better acquainted 
with the character of the Native J udges 
than you are ; we know more of the 
habits, feelings, wishes, and wants of tho 
people of this country than you do ; we 
value your opinion at nil; we hold our 
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own opinion still, and you shall either 
lake our Bill in all its integrity as set- 
tled by the Committee of the whole 
Council or you shall have no Bill at all ; 
choose between these alternatives.” It 
certainly did notapp a to him that this 
would be a wise, prudent, or proper 
course for this Council to pursue, 
and he did not think that it would 
consist with its duty to the public. 

On referring to the debate to which 
he had more than once all*.dcd,he found 
that the Honorable and learned Mem- 
ber of Council on his left (Mr. Peacock) 
had put the following case ; he said : — 

u Suppose a summary jurisdiction under the 
provisions of this Act were conferred by the 
Exccutlvo Ooverumont upon the MoousilUs Court 
in district A, but not upon the Moonsiff of the 
adjoining district B. Suppose, also, that an in- 
habitant of district B. weru to potitiou thu Ex- 
ocutivo Government to confer a similar proce- 
dure on district B, he would say : — 

“ 4 My friends and neighbours in district A. 
can sue for claims under tifty Rupees by paying 
a much smaller amount of stamp duty, and can 
recover thoir claims in much loss time and with 
much less troublo than I can. I am forced, 
whenever I ontor into a contract ff.r a sum not 
exceeding fifty Rupees, to go into district A. 
in order to avoid the necessity of suing upon it 
in my own district. Do, pray, give district 11,, 
in which I live und carry oil my business, a 
Small Cause Court also.’ 

“What would be tho answer that the Execu- 
tive Government could make to this petition ? 
Why, if the argument against tho gone ml ox- 
tension of this Act was to be used, they must 
say 

“ 4 Wo approve of tho summary procedure which 
wo have conferred upon tho Moonsiff in district 
A. Wo would willingly give your district a 
Small Cause Court. It works woll in district A ; 
but the Moonsiff in your district is incompetent 
to oxorciso tlio jurisdiction, and wo cannot trust 
him ' 

41 Now could that bo said ? Ought it to be 
said? Ought it to be said that a Judge, who was 
trusted to decide claims to the amount of three 
hundred Rupees under a system which required 
a record such as that to which ho had before al- 
luded, was not competent or could not be trusted 
to decide casos under a system vovy much more 
simple ? Would not such an answor tend to 
throw discredit upon tluS whole of that class of 
the civil institutions of tho country ? Would 
not tho petitioner have a fair right to reply— 

14 4 Then give us a competent Moonsiff ? ’ ” 

Now the reason that had always 
operated in his mind against the exten- 
sion at once to all parts of the country 
of a measure of the nature of that 
under consideration, instead of its 
gradual introduction as fitting in- 
struments could be found for carrying 
it iutti effect, was not the possible 
incompetency of individual Judges 
or of any particular class of Courts to 
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decide suits under the new system of 
procedure which would be introduced 
thereby, but the inexpediency of per- 
mitting all Courts, whatever might be 
the character of the Judges presiding 
in them, to decide suits up to a certain 
amount without the safeguard of an 
appeal and without any thing deserv- 
ing of the name of a record, which 
could not be dispensed with if an ap- 
peal was allowed. He did not remem- 
ber ever to have said that, in so far as 
the mere adjudication of the matter in 
dispute between the parties went, the 
present Moonsiffs or any of them would 
not be just as competent to decide sim- 
ple suits of the nature of those to which 
the Bill “ for the more easy recovery of 
small debts and demands ” was intended 
to apply under the rules of procedure 
therein prescribed, as they were to 
decide suits of a higher amount and of a 
more difficult character under tho pre- 
sent system. This was not his position. 
What ho had all along contended fo - , 
and what he still contended for, was 
that it was not wise, safe, or proper to 
give a final jurisdiction in any case to 
the lowest class of Courts, seeing that 
it was notorious that the greater num- 
ber of tho Judges appointed to those 
Courts were, on their first appointment, 
totally -devoid of judicial experience, 
many of them never having even seen 
a Civil suit tried, and their judgments 
were consequently not matured. He 
should perhaps be told that they were 
not justified in appointii g new and 
untried men to the Bench, and that it 
was their duty to select older and more 
experienced instruments for first ap- 
pointments to the J udicial branch of 
the public service. But ho would 
a:*k where were such men to be got ? 
The salary now drawn by the Moon- 
sifft was so small and so disproportion- 
ate to their duties, responsibilities, and 
position in life that a respectable Vakeel 
in moderate practice would not accept 
the appointment, and there was no 
other school in which the Natives of 
this country could be trained up for J u- 
dicial employment. What was the case 
at home ? There, he believed, only Bar- 
risters of five years* standing were eli- 
gible to the office of Judge in the 
County Courts or Courft of Small 
Causes, and if Honorable Members 
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would consider the birth of an English 
Barrister, the education which he re- 
ceived, his station in Society, and the 
experience and knowledge of the duties 
of a Judge which he might acquire 
during five years' practice in Courts 
presided over by some of the ablest 
and most distinguished men in England, 
with a bar unsurpassed in ability, in- 
telligence, and integrity by any bar in 
the world, and then contrast all this 
with the antecedents of the class of 
men from which the Native Judges 
were from necessity drawn, their birth, 
theinaposition in society, their means 
of education beyond the Presidency 
Towns, and their previous occupation 
if they had had any, and the vast su- 
periority of the one class over the 
other would be painfully apparent. To 
the former class almost any amount of 
Judicial power might be safely entrust- 
ed, whereas any power given to the 
Native Judge would almost certainly be 
abused unless he was most vigilantly 
supervised and controlled by his Euro- 
pean superior. Nor in making the 
comparison should the fact be lost sight 
of, that the duties of the two classes 
were precisely similar, the cases of the 
simplest description decided by the 
Native Judges in this country pre- 
senting the same difficulties as 
the cases tried by the Judges 
of the County or Small Cause Courts 
at home, or, if there was any difference, 
it was against the Native Judge arising 
out of the character of the people with 
whom he had to deal, and the vices in- 
herent in almost all litigation in tins 
country in which the Natives were 
concerned ; so that he thought he 
was justified in saying that, if the 
right of appeal was taken away in 
cases up to a certain amount, and 
those cases were left to be decided by 
the lowest class of Courts without dis- 
tinction, (many of the Judges presid- 
ing in those Courts being, as already no- 
ticed, young and inexperienced men) 
they would commence at the wrong 
end, and give large powers to those who 
were the least fit to be entrusted with 
them, and that, too, over the most indi- 
gent and most helpless classes of the 
people who could ill afford to lose the 
smallest sum and who were the most 
^destitute of power to complain or make 
known their grievances. 
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From the letter from the Chief Com- 
missioner of the Punjab, part of which 
he hftd already read, it would be seen 
that Sir John Lawrence was ver y 
decidedly of opinion that, even in the 
smallest causes, at least one appeal 
should be allowed either on law, pro- 
cedure, or matter of fact on any point 
whatever regarding which either of the 
litigants might feel dissatisfied. Ho 
(Mr. Harington) observed also that, in 
a Code of Civil Procedure which Mr. 
George Campbell, the intelligent Judi- 
cial Commissioner in Oude, was en- 
gaged in preparing for the use of tho 
Civil Courts about to be established 
in that Province, he proposed that in 
every case there should be one appeal 
as the right of a dissatisfied party, 
and that, when an order in favor 
of any party was reversed on the 
appeal of the other party, he in turn 
should have an appeal. Under this 
rule it was obvious that there might 
be two appeals in every case — one on 
the part of the unsuccessful party in 
the Court below, and should he suc- 
ceed in appeal, one on the part of tho 
party defeated in the Appellate Court. 
Mr. Campbell supported his proposi- 
tion by saying that in India, with so 
little fixity of the law, and without a 
proper public opinion, they must have 
appeals ; they could not be avoided. 
But tho great thing was to have good 
and discreet appellate tribunals, which 
would not interfere unnecessarily. 
He had already quoted what Sir John 
Lawrence had said on this subject. He 
declared the power of appeal not only 
to be a salutary one, giving satisfaction 
to the suitors and the public, and ope- 
rating as a proper check upon the Ju- 
diciary, but that it was looked upon 
by the Punjabees as a kind of palla- 
dium of their rights, and that, if it 
was taken away, even in an inconsi- 
derable proportion of cases, they would 
be led to think less well of the ad- 
ministration of Public J ustice in India. 
A somewhat similar opinion had been 
given by Mr. Mills and himself in 
laying the draft of the Bill “ for the more 
easy recovery of small debts and de- 
mands” before the Government of India. 
They said — 

° Wo are awa* a that our proposal to vest the 
Courts established under this Act with summary 
jurisdiction to tr> cases evon of the smallest 
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amount and of the most simple nature, without 
an appeal upon the facto, will be received with 
dissatisfaction by tho Native Community.*' 

Now he was very sensible that it 
might be retorted on him that, if these 
views were correct, instead of doing 
away with the right of appeal in any 
case, they should follow the recom- 
mendation of the Chief Commissioner 
of the Punjab, and give one appeal at 
least in every case, however small in 
amount, however simple in character, 
and however competent the Judge of 
the Court of first instance; and he was 
bound to say that such was the opi- 
nion of almost every Native to whom 
he had spoken on the subject, as well 
as of many old and experienced Euro- 
pean Judges. Only a few days ago, he 
had been told by an intelligent Vakeel 
of the Calcutta Sudder Court, that, if a 
final jurisdiction was given to the Courts 
of first instance in cases up to a cer- 
tain amount, every plaintiff would 
raise his claim above that amount, not 
iu tho expectation of getting a decree 
for the full sum claimed, but in order 
that he might preserve the right of 
appeal ; that this right was so much 
prized, and bo little confidence was 
felt in the Courts of first instance, that, 
if appeals were abolished in any cases, 
the people would prefer that the right 
of suit m the same class of actions 
should also be taken away. He might 
be asked whether he thought that this 
tenacity of purpose in Native litigation 
and this feeling of distrust as regarded 
the Courts of first instance, should be 
encouraged or humoured. That ques- 
tion he could have no hesitation in 
answering in the negative ; but in order 
to overcome the tenaciousness of the 
Natives in this respect, or their liti- 
giousness, if that was the proper term, 
and their want of confidence in the 
Courts entrusted with the adjudica- 
tion of more than three-fourths of the 
entire Judicial business of the country, 
instead of hastily introducing what 
would certainly be regarded by many 
as a violent measure of reform, he 
would proceed cautiously, and, again, to 
quote the words of the Honorable the 
JLiieatenant- Governor of Bengal— 

*f fetroduofe gradually into the large Towns 
■irt Marts, and thence step by step into other 
pla£ojl in tho interior. Small Cause Courts after 
thejjjrttem of the successful Court in Calcutta, 
m Phy weaning^ the Natives from their attach* 
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ment to Judicial formalities and continuous 
appeal, and, by little and little, accustoming 
them to the uso of simple, informal, and final 
Courts of Justice, just as the Natives of Calcutta 
had been gradually accustomed to the Calcutta 
Small Cause Court, until it had beoome with 
them an entirely favourite institution/' 

There could be no doubt that m some 
parts of the country Courts of Small 
Causes were more required than in 
other parts, and that, where thry 
were most required, not only would 
the amount of litigation which would 
fall within the cognizance of Courts 
of that description furnish ample 
employment for tho Judges appo^itcd 
to them, but it might fairly be ex- 
pected that the income derived from 
the sale of Judicial Stamps which 
would be used in their proceedings, 
would nearly, if not altogether, cover the 
salaries of tho Judges and their es- 
tablishments. It was well known that 
the cost of the greater part of the 
Moonsiffs* Courts, was defrayed from 
this source ; and from the returns of the 
Court of Small Causes at Calcutta, to 
which he had already referred, he 
found that, while the fees credited to 
Government during the last official 
year amounted to Rupee* 1,12,621-0-9, 
the charges, including the salaries of 
the Judges and of their establishment, 
came jbo only one lac, three thousand, 
two hundred, and sixty-four Rupccrs 
leaving a balance in favor of Govern- 
ment of nearly ten thousand Rupees 
on the year. There was not tho same 
demand for Courts of Small Causes 
in the rural districts, and should 
the Rent Bill brought in by tho 
Honorable Member for Bengal pass 
into law, as he hoped it would, a large 
proportion of tho small causes arising 
in those districts would be cognizable 
under that Bill, the Revenue Officers 
acting as Judges of first instance. It 
was at the Sudder Stations of the 
different districts and in the large 
towns and cities in the interior where 
the want of Courts of Small Causes was 
so much felt, and at those places, should 
his scheme be adopted, he hoped to 
see separate Courts of Small Causes 
with a jurisdiction extending over a 
radius of about twenty miles at once 
established wherever they might be 
shown to be required. The Judges 
appointed to these Courts should have, 
no other duties to perform. He 
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considered it to be essential to the 
successful working of a system of 
Courts of Small Causes, that the 
Officers who presided in them, when 
the amount of litigation w^s sufficient 
to keep them fully employed, should 
be able to devote their whole time ; 
and attention to the cases instituted i 
in their Courts. Every case should, 
if possible, be taken up on the dav 
fixed for a hearing, and the work of 
each day should, as far as practicable, 
be disposed of before the Court rose. 
Hut this could scarcely ever be done 
if tho Judges of Courts of Small 
Causes were also Criminal Judges or 
Magistrates and bad other Civil suits 
to decide. If Civil duties of different 
kinds as well as Criminal duties were 
combined in the same Officer, lie could 
never command his time, >md his 
attention was constantly liable to be 
diverted from work which should 
be performed at once, to other work 
which was or appeared to be of a 
more pressing character Great care 
should be taken in selecting men for 


instead of waiting until they could 
do at one time all the good which it 
was their anxiety and wish tt accom- 
plish. Had the principle of not doing 
good here because they could not do 
; g od there at the same time, been al- 
ways acted upon, the present Courts 
of Small Causes at Calcutta, Madras, 
and Bombay would not now be in 
existence, though ho had never heard 
that the persons residing beyond the 
limits of those Courts had ever com- 
plained that similar Courts were not 
established for their benefit. They 
were willing to wait until the Govern- 
ment w as in a position to extend the 
advantages of the system to them. 
At the same time it must bo remem- 
bered tii at they were about to give 
a vastly improved Code of Civil Pro- 
cedure to the whole country by which 
all cases would benefit, the onlv differ- 
enr-e really made by this Code in the 
trial of different classes of suits -being 
that, while in cases in which no appeal 
was allowed tho evidence of tho 
witnesses would be recorded in de- 


the Courts which he wished to see tail, in cases in which an appeal was 
established, and in order that there not allowed, a brief memorandum oijly 
might be a large field for selection, of what each witness deposed would 
liberal salaries should be given to be made by the Judge with his own 
the Officers appointed ; live hundred, hand. Whether the Natives would 
seven hundred, or ev*»n one thousand consider this latter mode of proceed- 
Eupeesa mouth would not, he thought, ing any advantage, was open to ques- 
be too much, looking to the duties i tion. He observed that, under tho 
to be performed and the amount Bombay Code, if both the parties to 
of trustworthiness required. As ro- a suit expressed a wish in writing to 
garde d the other parts of the country, that effect, the recording of the evi- 
where, owing to the scantiness of the donee and of the proceedings at length 
population, or from any other calls* 1 , was dispensed with, and the Court’s 
separate Courts of Small Causes could notes only wore preserved. Tho 
not conveniently be established, he Honorable Member for Bombay could 
would invest such of the existing tell them whether the option thus given 
Judges with Small Cause jurisdiction was often taken advantage o£— he 
as might be reported by the Sudder (Mr. Harington) could only say that, 
Courts to be competent and otherwise so far as his own experience went, if a 
qualified to exercise it. In this way similar rule was introduced on this 
he hoped at no distant date to see the side of India, it would quickly become 
whole country covered either with a dead letter, while, as regarded the 
separate Courts of Small Causes or right of appeal, he thought he might 
with . Courts exercising small cause safely affirm that those to whom that* 
jurisdiction ^ concurrently with their right was continued while it was taken 
other jurisdiction. He could see no away from others, would not complain 
reason why, the want being admitted, of the distinction, and that, if any com- 
though not capable, from causes al- plaint was made, it would be of tho 
ready mentioned, of being immediately loss of the right, not of its retention, 
met in every place, they should not 

at once supply it where they could, He would proceed now briefly to 
and where the want was most felt, notice the principal provisions oi the 
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Bill of which he was about to move 
the first reading. 

It pfoposed to give to the Executive 
Government of any Presidency or place, 
with the previous sanction of the 
Governor General in Council, power 
to constitute Courts of Small Causes 
at any places within the limits of their 
respective Governments with the re- 
quired establishment of Officers, and, 
without such sanction, to invest any 
of the existing Courts under their 
Governments with small cause juris- 
diction for the trial of cases under 
the Bill, and to fix and, from time 
to time, to alter the territorial limits 
of the jurisdiction of the Courts so 
constituted or invested. 

The cases which would be cognizable 
by the Courts constituted or invested 
with small cause jurisdiction under 
the Bill would be the same as were 
described in Section II of the Bill “ for 
the more easy recovery of small debts 
and demands” ; but, instead of restrict- 
ing the cognizance of those Courts to 
cases not exceeding in value or amount 
the sum of fifty Rupees, it was proposed 
that five hundred Rupees Bhould be the 
limit of their pecuniary jurisdiction. 

Whenever a Court was constituted 
in the manner provided, all suits cog- 
nizable under tne provisions of the Bill, 
which might arise within the local 
limits of the jurisdiction of such Court, 
would be cognizable by it, and by no 
other Court, and in like]manncr all suits 
of the same description arising within 
the local limits of the jurisdiction of a 
Court invested with small cause juris- 
diction, would be governed by the pro- 
visions of the Bill. 

The Code of Procedure to be observed 
in the trial and decision of cases cog- 
nizable under the Bill, would be that 
now passing through a Committee of the 
whole Council under the title of a Bill 
“ for simplifying the Procedure of the 
* Courts of Civil Judicature not esta- 
blished by Royal Charter.” 

No appeal would be allowed in suits 
not exceeding in amount or value the 
sutn of fifty Rupees, nor any special 
appeal in suits exceeding that amount j 
but it would be competent to every 
“Court trying a case under the Bill, 
whether originally or in appeal, in 
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which any question of law or usage 
having the force of law, or the con- 
struction of a document affecting 
the decision of the case, might arise in 
respect of which the Court might en- 
tertain reasonable doubt, to state a 
case for the opinion of the Suddcr 
Court, either of its own motion, or 
upon the application of any of the 
parties to the suit, and every Court 
j would also be at liberty to grant one 
new trial, on sufficient cause shown, if 
applied for within a reasonable time 
from the date of the decision objected to. 

Prom this sketch of the Bill, the 
Honorable Members for Madras and 
Bombay would observe that the passing 
of the Bill would not necessarily be 
followed by the introduction of Courts 
of Small Causes into those Presidencies 
or by the investment of any of the exist- 
ing Courts with small cause jurisdic- 
tion ; but that it would rest with their 
respective Governments to extend the 
provisions of the Bill at such time and 
to such places as they might think 
proper. 

He begged to apologize for having 
tresspassed so long upon the time of tho 
Council, and thanking them for the hear- 
ing they had accorded him, he would 
now move that the Bill be read a first 
time. 

The Bill was read a first time. 

LEASES OF GHATWALEE 
LANDS (BEEIiBHOOM.) 

Mr. CURRIE moved the first read- 
ing of a Bill " to empower the holders 
of Ghatwalee lands in the district of 
Beerbhoora to grant leases extending 
beyond the period of their own pos- 
session.” He said, the principal object 
of this Bill was to remove an impe- 
diment to the development of the mi- 
neral resources of a portion of the 
district of Beerbhoom. A wild uncul- 
tivated tract in that district, supposed 
to be rich in minerals, was occupied 
by what are called the Ghatwalee me- 
hals. These mehals were a kind of 
jageer, subject to a fixed rent, the hold- 
ers of them being bound to the per- 
formance of certain Police services. 
By a special law (Regulation XXIX. 
1814) the rents of the Ghatwalee 
lands, though included within the 
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Zemindaree of Beerbhoom, were made 
payable to Government, and certain 
rules were laid down explanatory of 
the terms on which the lands were to be 
held. It was declared by Section II 
that the Ghatwals 

“ and their descendants in perpetuity shall be 
maintained in possession of the land, so long as 
they shall respectively pay tho revenue at pre* j 
sent assessed upon them, and that thoy snail 
not be liable to any enhancement of rent so 
long as they shall punctually discharge the same 
and fhlfil the other obligations of their tenure 

and then Section V provided — 

“ Should any of the Ghatwals at any time fail 
to discharge their stipulated rents, it shall be 
competent for the Governor General in Council 
to cause the Ghatwalee tenure of such defaulter 
to be sold by public sale iu satisfaction of the ar- 
rears due from him, in like manner and under 
the sarao rules as lands hold immediately of Go- 
vernment, or to make over the tenure of such 
defaulter to any person whom the Governor Ge- 
neral in Council may approve, on the condition of 
making good tho arroar due ; or to transfer it by 
grants assessed with the same revenue, or with 
an increased or reduced assessment, as to the 
Government inay appear meet ; or to dispose of 
it in*sueli othor form and manner as shall be 
judged by the Governor General iu Council pro- 
per.” 

Such were the legal conditions of 
these tenures. They differed from the 
ordinary Zominduree or Talookdaree 
tenure, inasmuch as they provided for 
other obligations besides the punctual 
payment of the revenue, and gave tho 
Government the option of transferring 
the lands to any person it might 
think proper in case of default, instead 
of bringing them to auction sale. The 
nature and incidents of tho Ghatwalee 
tenure had been more particularly 
defined by decisions of the S udder 
Court. In a suit for a share of a Ghat- 
walee Talook, decided in June 1837, 
the Court ruled that 

“ the Ghatwalee lands are grants for parti- 
cular purposos, especially of Police, and to divide 
them into small Portions amongst the heirs of 
the Ghatwalee, would bo to defeat the very ends 
for which the grants were made.” 

The Judges of the Court, with one 
exception, were of opinion 

“ that a mehal of this nature cannot be divid- 
ed, but should, on the death of an incumbent, 
devolve entire on the eldest son or the next 
Ghatwal. ” 

This decision, therefore, establish- 
ed the point that the peculiar con- 
ditions of the Ghatwalee tenure are 
such as to remove it from the operation 
of the ordinary law of inheritance. 

THere was another decision bearing 
on the question. It arose out of the 


attachment of a Ghatwalee Mehal in 
execution of a decree for debt. The 
Judge held, with reference' to the 
opinions expressed bjs Government and 
the Sudder Court in regard to the 
intent and object of Regulation XXIX. 
1814, 

“ that a Ghatwalee tenure oould not legally 
be held under attachment with a view to the 
liquidation from the profits of the debts of the 
Ghatwal.” 

The case being appealed to the 
Sudder Court, was referred to a full 
Bench, and the judgment was — 

“ that, under the law, the Ghatwalee tenures 
of Beerbhoom, being not the private property of 
the Ghatwals, but lands assigned by the State 
in remuneration for specific Police services, aro 
not alienable or attaohable for personal debts/ 

Such being the law and the ruling of 
the Courts in respect of these tenures, 
a question had lately arisen of the com- 
petency of a Ghatwal to grant a lease 
extending beyond the period of his own 
possession. It seemed that one of 
these inclials had come under the su- 
perintendence of the Court of Wards, 
and the Manager appointed by the 
Court was desirous of granting a lease 
of the mineral products of tho mehal to 
an English gentleman on terms ad- 
vantageous to the estate. But as the 
outlay for working the Mines wou d 
be considerable, it was necessary 
that the lease should be for a long 
term of years, and the Commissioner 
was of opinion that a Ghatwal, 
and by consequence the Court of 
Wards acting on his behalf, had not 
power to grant a lease which would 
be binding on his successor in the 
Ghatwalee. The Superintendent of Le- 
gal Affairs was of the same opinion, and 
it seemed to him (Mr. Currie), with 
reference to the precedents established 
by the Sudder decisions, that they were 
correct. The Sudder had ruled ex- 
pressly that the Ghatwalfee talooks 
were not alienable, and, as Mr. Beau- 
fort said, 

“ to admit that the Ghatwal has the power 
to create an incumbrance which his successor is 
bound to respect, is to admit the power of aliena- 
tion/ 

If, therefore, the mineral resources of 
this wild country were to be developed, 
the interference of the Legislature 
must be accorded. There could be no 
question of the advantages which 
would result to the eatatS, and to all 
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the neighbouring country, from the 
Mines being worked, lie had accord- 
ingly prepared a short Hill giving to 
tho Becrbhoom ^fhatwals ^hc same 
power which was enjoyed by all other 
proprietors of granting leases for any 
term they might think desirable — with 
this proviso that the lease should be 
submitted to and have the sanction of 
tho Commissioner. This restriction 
was necessary, with reference to the 
declared nature of the tenures, in order 
to prevent an improper alienation of 
their resources. 

There was a second Section giving 
the same power to the Court of Wards 
and tho revenue authorities in the 
event of any Ghatwalce mehal coming 
under the superintendence of tin* 
Court or being otherwise subjected to 
the direct control of the Officer* of 
Government. This was necessary, be- 
cause under the existing law a Manager 
inuhr the Court of Wards could 
not grant a lease, extending bevond 
tho life i f the proprietor, and tli i 
Court of Wards could rot give a 
farm of any estate under the manage- 
ment of the C< urt for a longer period 
than ten years. 

The Bill was read a first time. 
CIVIL PROCEDURE. 

On the Order of the Day b ing read 
for the adjoiin ed Committee of the 
whole Council on the Bill “ for sim- 
plifying the Procedure of tli" Courts 
of Civil Judicature not established by 
Boyul Charter,” tho Council resolved 
itself into a Committee fur the further 
consideration of the Bill. 

The consideration of the postponed 
Section Hof Chapter IV was again 
postponed on the motion of Mr. LeGeyt. 

The postponed Section 23 provided 
as follows 

“ If the decree bo for a house or other immovo- 
ablc property not in the occupancy of a defend- 
ant or some person in his behalf, delivery thereof 
shall bo made by putting the party to whom 
the houso or othor immoveable property may 
have been adjudged, or any person whom lie 
may appoint to receive delivery on his bohalf, in 
possession thereof, and, if nood bo, by removing 
any peraon who may refuse to vacate the same.” 

Mr. PEACOCK moved that this 
Section be omitted aud that the fol- 
lgwing be substituted for it : — 

*• If tlu* decree be for a house, land, or other 
jin moveable pftoperty in tlio oocupuucy of a 

.Mr. Currie 


defendant or some person on his behalf, or of 
s«mio person claiming under a title created by 
tho defendant subsequently to the institution of 
tho suit, the Court shall o;der delivery thereof 
to he made by putting tho party to whom tho 
house, land, or other imino\o.iblc property may 
have boon adjudgod, or any person whom he may 
app'iint to receive delivoiy on his behalf, in 
p is session thereof, and, if need be, by removing 
any person who may refuse to vacate tho same.” 

Agreed to. 

The postponed Section 24 provided 
as follows : — 

“ If tho decree be for land or othor immove- 
able properly in t lie occupancy of ryots or other 
poisons entitled to occupy tho same, delivery 
thereof shall be undo by erecting a polo upon 
some place within or adjueo.it to the land or 
other immoveable property, and proclaiming to 
tho occupants of the pioperty by b-:it of drum, 
or in such other inode as may bo customary, at 
some convenient plan* or place*., tho miL>. / bunco 
of the decree in regard to tho property.” 

Mr. PEACOCK moved that this 
Section be omitted, and that the fol- 
lowing bn siibittituod for it: — 

“ If tho decree ho for land or other immove- 
able piopeity in the occu.imcy of nets or nth t 
poivu!,* entitled to occupy the suno, tholVurt 
shall oidor delivery thcr-sd to be nmdo by aiii.x- 
ing a copy of the wirr.uil i.i .some conspicuous 
place on tho land or other lmmmu.ible property 
ami proclaiming to tho occupants of the propel t.y 
by boat of drum or in sur h other nmdo a* may 
be customary, at mhiio con vou ion t place or places, 
tho sub stance of the decree in regard to ihe 
property.” 

Agreed to. 

Tin* postponed Section 2S provided 
as follow s : — 

“ll'it shill appear to tho satisfaction of the 
Court that the lVMMunco or obstruct ion to tho ex- 
ecution of the device has been occasioned by any 
pei\»ou, whether a p-nty to ihc .suit or not, on 
tho gio md that Hie pioperiy i- u.it included in 
tlio dot roc, 4ir by any person claiming bnn<\ fnhi 
to bo in pos-cssion of the property on his * own 
account or oil account of some other person 
than tho dotendan', the Court shall, without 
piejudice to any proceedings to which the 
defendant or other person may bo liable under 
any law for the time being m force for the 
punishment of such resistance or obstruction, 
pro.ecd to investigate tho claim in tho samo 
manner and with the like powers as if the claim- 
ant had been made originally a defendant to 
the suit, and shall pass Midi order for staving 
execution of tho decree, or executing the same, 
as it may deem proper in tho circumstances of tho 
case.” 

Mr. HA RING-TON said that, when 
this Section and the following two 
Sections were last under the consider- 
ation of the Committee, it was sug- 
gested by the Honorable and learned 
Chairman that as, under Section 28 as 
it now stood, it would not only be com- 
petent to, but it would be the 'duty 
Y)f the Court to investigate any claim 
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which might be preferred under that 
Sect ; on in the same manner and with 
the like powers as if the claimant had 
been made originally a defendant to 
the suit, there seemed to be no good 
reason for allowing a new suit to con- 
test the decision to which the Court 
might come in respect of such claim, 
and that it would be suilicient for the 
ends of justice if an appeal was allow- 
ed on the part of either party who 
might be dissatisfied with the decision. 
This suggestion was concurred in by 
the Honorable Member for Bengal and 
himself, and he undertook to prepare a 
new Section in conformity with the 
opinion expressed by the Honorable 
ami learn- d Chairman. It had s nee 
occurred to him, and tlio Honorable 
Member for Bengal to whom he had 
spoken on tlio subject agreed with him, 
that the words iu italics in lines 6, 7, 
arid 8, nnd at the commencement of 
line 6, as welNis the words “ tlio de- 
fendant” in lines 13 and 14, which had 
been introduced by the Select Com- 
mittee, had been wrongly inserted 
and that thefram rs of the Bill had 
properly restricted tlio application of 
the Section to parties other than the 
defendant. In cases in which ihe 
resistance or obstruction was occasion- 
ed by the defendant, there was no 
reason why a fresh suit should be al- 
lowed to contest the decision of the 
Corn t in respect of such resistance or 
obstruction. Auy dispute arising be- 
tween the decree-holder and • tlio de- 
fendant should be disposed of by the 
Court charged with the execution of 
tli- decree in the miscellaneous De- 
partment. The Sections of which he 
had given notice had been framed in 
accordance with these views, and he 
begged now, therefore, to move that the 
following new Section be subatituded 
for Section 28 : — 

“ If it shall appear to the satisfaction of the 
Court that tho resistance or obstruction to the 
execution of tlio decree lias been occasioned by 
any person other than tlio defondant claiming 
bo)ui /ide to be in possession of the property on his 
own account or on account of some other person 
than tho dofendant, the claim shall be numbered 
and registered as u suit between the decree- 
holder as plaintiff and tho claimant as defen- 
dant ; and , the Court shall, without prejudice 
to any proceedings to which the claimant may 
he liable under any law for the time being 
in force for the punishment of such resist- 
ance or obstruction, proceed to investigate tho 
claim in the same manner and with the like 
powers as if a suit for the property had bwu in-* 


stituted by the decree-holder against the claim- 
ant under tho provisions of this Act, and shall 
pass such order for staying execution of the 
decree, or executing the'* vine, as it may deem 
proper in the circumstances of the case”. 

Agreed to. 

Tho postponed Section 29 provided 
as follows : — 

' “ If any person, whether a party to the suit 
or not, who shall be dispossessed or any land or 
other immoveable property in execution of a 
decree, shall dispute the right of the decree-holder 
to bo put into po.tsesMion of tfce property, on tlio 
plea that it was not included in the decree ; or if 
any person, not being a party against whom tho 
decree was passed, shall dispute the right of tho 
decree -holder to dispossess him of such property 
under tho decree ; it shall bo lawful for tho Court, 
upon tho application of tho person ho dispossessed, 
if tlio application bo modo within one mouth 
from the tune of such dispossession, although no 
resistance or opposition shall have been offered, 
to summon tho party who shall have boon pul 

rato the 
for res- 
tho ap- 
plicant ought not to have been dispossessed, or 
Kuch other order as the Court may deem proper 
in the circuni'itauces of tho case.” 

Mr. II A KINGTON moved that this 
Section be omitted and that the following 
be substituted for it 

“ If any person othor than tho defendant shall 
be dispossessed of any land or other immoveable 
property in execution of a decree and such 
verson shall dispute tlio right ot the dccroc- 
tolder to dispossess him of such property under 
tho docroe, on tho ground that the property wan 
houAjidc iu his possession on his own account or 
on account of somo other person than the defend- 
ant, nnd that it was not included in the decree, 
or, if included in the doeroo, that he was not n 
party to the suit in which tho decree was passed, 
lie may apply to tho Court within one month 
from the date of such dispossession ; and if, after 
examining the applicant, it shall appear to the 
Court that there is probable cause for making 
the application, the application shall be numbered 
mid registered as a suit between tlio applicant 
as plaintiff and tho doci oo- holder as defendant, 
and tho Court shall proceed to investigate the 
matter in dispute in the same maimer and with 
tlio like powers as if a suit for the property bad 
been instituted by the applicant against tho 
decree-holder.” 

Agreed to. 

The postponed Section 30 provided 
as follows : — 

“ Any order passed by tho Court under either 
of the last two precoding Sections shall not bo 
subject to appeal, but tho party against whom 
tho ordor may be pronounced snail be at liberty 
to bring a suit to establish his right at any time 
within one year from the date thereof, 1 * 

Mr. HAEINGTON moved that this 
Section be omitted, and that the fol- 
lowing be substituted for it : — 

“The docision passed by the Court under 
either of the last two Sections, shall be of the 
same force as i decree in an ordinary suit, and 
shall be subject to appeal jgidor the rules appli- 


mto pos>essi on and proceed to mvostij 
claim of I ho applicant and pass an order 
fitutionif tho Court Khali bo satisfied that 
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cable to appeals from decrees ; ami no fresh sui 
Bhall bo entertained in any Court between th 
same parties or parties claiming under them i, 
respect of the same cause of action." 

Mr. LeGEYT said, he was. oppos 
ed to the alteration. The published 
returns of the average duration of 
suits gave a very false idea of the rea 
length of time suits occupied from the 
commencement till the claim was satis- 
fied, if the time when a decree-holder 
had to wait for ^execution was exclud- 
ed. Sometimes for six or seven years he 
got nothing, that time being occupied 
by the disposal of suits to remove at- 
tachments. He considered the pro- 
vision that there should be no appeal 
a decided improvement. 

The CHAIRMAN' drew attention 
to this, that though the appeal was 
taken away by the original Section, it 
allowed what was perhaps a greater 
evil than an appeal, namely, a regular 
suit to try the question over again. 

Mr. LeGEYT was aware of that, 
but it did not involve the staying ex- 
ecution of the decree. 

Mr. HARINGTON said that the 
8ection proposed to be substituted for 
Section 30 gave a right of appeal in- 
stead of the right of instituting a 
new suit. If a new suit was allowed, 
the unsuccessful party would have his 
regular appeal, and there might be a 
special appeal also ; so that he did not 
Bee how the alteration proposed by him 
would be less beneficial to the decree- 
holder than the Section as it now 
stood. It appeared to him that the 
contrary would be the case. Accord- 
ing to the existing practice a summary 
enquiry was made, and the order was 
not only open to a summary appeal, 
but from the order passed in appeal 
there might be a special appeal, which 
again might be followed by a regular 
suit and two more appeals, so that iu 
every case there might be six stages 
instead of the two or at the most three 
stages now proposed. Under the new 
Code he trusted that the procedure in 
a regular Buit would be nearly as sum- 
mary as it was now in the Miscel- 
laneous Department, in which case he 
did not think that the decree-holder 
would have much cause to complain, 
and he should therefore press his 
amendment. 


The motion was carried. 

Section 26, after providing for the 
investigation of complaints of obstruc- 
tion or resistance to execution of de- 
crees for immoveable property, pro- 
ceeded as follows : — 

if If reasonable ground shall be shown to tho 
satisfaction of the Court for believing that the 
obstruction or resistance in question was occa- 
sioned by the defendant or by some other person 
at his instigation, tho Court shall also issue a 
summons to the defondant calling upon him to 
appear on the day appointed for investigation.” 

Mr. HARINGTON desired to go 
back to Section 26, in which some 
alteration had become necessary, in 
consequence of the amendments which 
had been adopted in Sections 28 to 30. 
The special provision, moreover, for 
summoning the defendant, contained in 
tho latter part of Section 26, did not 
seem to him to be required. lie 
should therefore move that all tho 
words after the word “ same” in Hue 1 2 
bo omitted. 

The motion was carried, and tho 
Section then passed. 

Mu. HARINGTON then moved 
hat the following new Section be in- 
roduced after Section 26 : — 

“ If it shall appear to th© satisfaction of the 
}ourt that the obstruction or resistance was 
•ccasionod by the defendant or by sorno person 
at his instigation on the giound that tho land 
or other immoveable property is not included in 
the decree, or on any other ground, tho Court 
shall enqniro into the matter of the complaint 
and pa^s such order as may bo proper under the 
circumstances of tho case/’ 

A greed* to. 

Section 27 was passed after a ver- 
bal amendment on the motion of Mr. 
Harington. 

Mr. PEACOCK moved that the 
following new Section be introduced 
before Section 31 : — ' 

“ If there be cross-decrees between the same 
parties for tho payment of money, execution 
shall be taken out by that party only who shall 
have obtained a decree for the larger sum, and 
for so much only as shall remain after deducting 
the smaller sum ; and satisfaction for the smaller 
sum shall bo entered on the decree for the larger 
sum as well as satisfaction on the decree for the 
smaller sum ; and if both sums shall be equal, 
satisfaction shall be entered upon both decrees. 

** The above rules shall apply to decrees sent 
to a Court for execution as well as to decrees in 
the same Court. 

“ Whenever a suit shall he pending in any 
Court against the holder of a decree of suon 
Court, by the person or persons against whom 
the decree was passed, the Court may, if it ap- 
pear] At and reasonable so to do, stay execution 
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on the decree until a decree aha!! be passed in 
the pending suit. ” 

The CHAIRMAN said, the pro- 
posal of the Honorable and learn- 
ed Member seemed to meet what was 
desired. He would only ask, with refer- 
ence to the latter part of the proposed 
Section, if it would not bo an improve- 
ment to insert words importing that 
the Court might do so either abso- 
lutely or on such terms as it might 
consider just. The Court staying 
execution might consider that there 
was such a degree of doubt respecting 
the merits of the pending suit as to 
make it proper to require security from 
the plaintiff. 

Mr. PEACOCK said, he quite 
agreed in the suggestion of the Ho- 
norable and learned Chairman, and 
thought that the Section would be 
greatly improved by the introduction 
of the proposed words. 

Mr. CU RRIE said, he had no ob- 
jection to the proposed Section, but 
lie felt some doubt whether this Sec- 
tiou was altogether effective as a 
substitute for set-off — probably on a 
reconsideration of the ip some pro- 
vision for a set-off in the case of actual 
debts might be made. 

Mr. PEACOCK assented. The pre- 
sent Section was prepared with re- 
ference to the discussion at the last 
Meeting. He thought that, where 
there were simple debts all being 
within the jurisdiction of the Court, 
a set-off* should be allowed. 

The CHAIRMAN agreed. The 
difficulty seemed to be, in the absence 
of any substantive law of set-off, to 
say what limit should be laid down 
to the right. He had no objection to 
a farther consideration of the question. 

Mr. PEACOCK'S motion with the 
Chairman’s amendment, was then put 
and carried. 

The postponed Section 36 provided 
as follows : — 

“ Where the property shaU consist of money, 
or of any security standing in the name of the 
defendant or to his account and in deposit in 
any Court of Justice or Office of Government, 
the attachment shall be made by a notice to 
anch Court or Office, requesting that the money 
or security may be held subject to the further 
orders of the Court by which the notice nfey 
be issued*" 
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Mr. HARINGTON moved that 
this Section be omitted, and that the 
following be substituted for it: — 

“ Where the property shall consist of money 
or of any security in deposit in any Court of 
Justice, or in the hands of any Officer of Govern- 
ment, which is or may lieoome payable to the 
defendant or on his behalf, the attachment shall 
be made by a notice to such Court or Officer 
requesting that the money 01 security may be 
held subject to the further order of the Court 
by which the ifttice may be issnod. Provided 
that, if such money or security is in deposit in 
any Court of Justice, any question of title or 
priority which may arise between the decree- 
holder and any other person, not being the 
defendant, claiming to be interested in such 
money or security by virtue of any assignment, 
attachment, or otherwise, shall be determined 
by the Gour tin which such money or security 
is in deposit. 

0 He said it bad been objected to this 
Section, as at present worded, that it 
gave larger powers to the Court order- 
ing the attachment of any money or of 
any security in deposit in any other 
Court, over such money or security, 
than to the Court in which the same 
was deposited, which seemed to be 
reversing the natural order of things, 
and the Section proposed by him had 
been framed with a view to meet this 
objection. 

Agreed to. 

Sections 44? to 52 were passed as 
they stood. 

Section 53 prescribed the period 
for making good the amount of the 
purchase money, and provided that — 

“ In default of payment within such period, 
then and afterwards as often as such default 
shall occur t the deposit, after defraying the 
expenses of the sale, shall bo forfeited” &c. 

Mr. CURRIE moved that the 
words in italics be omitted. They 
were taken from the Revenue Sale 
Law, and were intended to provide for 
the contingency of a re-sale. But they 
were not absolutely necessary, and their 
meaning was not very clear. 

The motion was carried, and the 
Section then passed* 

Section 54 provided as follows : — 

“ If the proceeds of the sale whioh is eventu- 

ly consummated be less than the price bid by 
such defaulting purchaser, the difference s^gjl 
be leviable from him under the rules for enforc- 
ing the payment of money in satisfaction of ft 
decree of Court.” 

Mr. CURRIE moved that the words 

and such difference shall be treated 
as part of the purchase money” be 
added to the Section. "* 
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The CHAIRMAN thought the 
addition scarcely necessary, for the 
difference was in fact a part of the 
purchase money. 

Ms. CURRIE said, it was not ex- 
pressed what was to be done with the 
money levied, and he had therefore 
moved the addition of the proposed 
words. But if it was thought that 
there could be no question as to the 
effect of the Section os it now stood, 
he would not press his motion. 

The motion was by leave with- 
drawn, and the Section then passed. 

Sections 55 to 59 were passed as 
they stood. * 

Mr. CURRIE moved that the fol- 
lowing new Section, taken from the 
Revenue Sale Law, be introduced 
before Section 60 : — 

11 The certificate shall state the name of tho 
person who ai the time of sale is declared to be 
tho actual purchaser ; and any suit brought 
against the certified purchaser on the ground 
that the purchase wiib made on behalf of anothor 
person not the certified purchaser, though by 
agreement the name of the certified purchaser 
was used, shall be dismissed with costs.” 

Agreed to. 

Sections 60 and 61 were passed as 
they stood. 

Sections 62 and 63 were amended 
so as to correspond with Sections 22 
and 24. 

Section 61 was passed after a sligh 
amendment on the motion of Mr 
Currie. 

Section 65 was divided into two 
separate Sections, which were severally 
passed, with slight alterations. 

Section 66 provided as follows : — 

° If the purchaser of any property sold in 
execution of a decree shall be resisted or ob- 
structed iu obtaining possession thereof, the 
provisions hereinbefore contained, relating to 
resistance or obstruction to the party in whose 
favor a suit has been decreed in obtaining pos- 
session of the property adjudged to him, snail 
be applicable in the case of such resistance or 
obstruction.'* 

Mb. HARINGTON moved that 
tma Section be omitted, and that the 
following be substituted for it : — 

« If tho purchaser of any immoveable property 
sold in execution of a decree shall be resisted 
or obstructed in obtaining possession of the pro- 
peiiy, the provisions contained in Sections 26 
and 27 of this Chapter, relating to resistance 
or obstruction to a party in whose favor a suit 


I has been docrocd in obtaining possession of the 
property adjudged to him, shall be applicable 
I in the case of such resistance or obstruction.’* 

Agreed to. 

Mr. HARINGTON moved that the 
following new Section be introduced 
after Section 66 : — 

“ If it shall appear that the resistance or ob- 
struction to the delivery of possession wap 
occasioned by any person other than the de- 
fendant claiming a right to the possession of the 
property sold as proprietor, mortgagee, le^seo, or 
under any other title, or if in tho delivery of 
possession to the purchaser any such person 
claiming as aforesaid shall be dispossessed, tho 
Court, on the complaint of the purchaser or of 
such person claiming ns aforesaid, if mado 
within one month from the date of such- resist- 
ance or obstruction or of such dispossession as 
the case may be, shall enquire into tho mat tor 
of tho complaint and paw such order as may be 
proper in the circumstances of the case. The 
order shall not be subject to appeal, but the 
party against whom it is givon shall bo at liberty 
to brin^ a suit to establish his right at. any 
time within one month from the date thereof.” 

Agreed to. 

Sections 67 to 69 were passed as 
they stood. 

Mr. HARINGTON said, the Sec- 
tions which he was anxious to see in- 
troduced in the part of the Bill to 
which the CMnmittce had now come, 
had been suggested to him in a great 
measure by the amendments to Sec- 
tions 72 and 76 of tho same Chapter, 
of which the Honorable Member of 
Council opposite. (Air. Ricketts) had 
given notice, and which they would 
•have to consider presently. The first of 
these Sections appeared to him to raise 
the whole question of imprisonment for 
debt, and as to whether, if a judgment 
debtor, on being arrested, surrendered 
or placed at tho disposal of the Court, 
whatever property he might be pos- 
sessed of, or should be able to sa- 
tisfy the Court of his inability from 
want of means to satisfy the decree, 
he should still be subjected to the 
disgrace of being sent to jail, and of 
being confined therein though only 
for a brief period. The amendments 
proposed by the Honorable Member of 
Council, if adopted, would not interfere 
with the power now possessed by a 
‘udgment creditor of causing the im- 
prisonment of his judgment debtor 
n every case, but they seemed to 
regard that imprisonment rather as a (/ 
punishment for indebtedness than as 
ineans of enforcing payment of the 
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debt, ^whtfe tike attrinqm period of ed the u> 

imprisonment fixed hr the first of the fjing the |Ab 

Honorable Members amendments, he 

when the amount of the decree did he oonld »§. 

not exceed the sum of fifty Rupees, value of me jBwfcerty suurre&ddrta^ 
wee so short that he thought it would might &tt ftp shoe* of the amount? of 
be found that the greet majority of the judgment creditor 1 * obim. Jt wnpr* 


persons by whom that email sum this principle whhh ha ,wet anrioo* 
would generally be owing, would elect to see extended, end instead of enafta* 
to go to jad for thirty days rather than ing the application of ft to cases ill 


Honorable Member's amendments, 
which appeared to him to proceed on 


to go to jaR for thirty days rather than iitg the application of ft to casasjsu 
pay the amount. It was on (hie which-the pdgmm* debtor, vein datu^ 
ground chiefly that be objected to the ally in jail, hewoaid allow a jodgmaftk 
Honorable Member's amendments, debtor, On being arrested, to obtdn Ms 


debtor, bn being arrested, to obtain bin 
discharge from custody without going 


which appeared to him to proceed on discharge from custody without going 
an erroneous principle. It must be to jail, on the same terms at ho might 
remembered that, under the law as it claim his release after going to jail, <• 
now stood, and the Bill before the Com- namely, by surrendering whatever pro. 
mittee did not propose to introduce party he possessed and satisfying the 


any change in that resi 
ment debtor could 1 


t, no judg- i ourt that his inability to pay the oiaim 
imprisoned in full arose from no dishonest conduct 


except at the instance bf the judgment on his pert. This wee not a new idee. 

J MX Li. - TZ» iL * .. , i * / i * !» 1 


creditor and at his expense. If, there- 
fore, imprisonment for debt was to 
be by way, not of coercion, but of pu- 
nishment, of wbat benefit, it might 


In the Code of ( ml Procedure drawn 
up by Mr* Mills and himself, they 
proposed that no debtor 'sfaophl 
tie imprisoned in execution, /f hfi 


he asked, would it be to the judgment satisfied the Court that lie had done 
creditor who, after the expiration of his beat to pay the debt, and had no 
the time for wh ch the judgment debtor property or effect remaining ffatfe 

1J* L. J_a. ■ _ J VJ * • 1 it . 1LZ _ —IJ I 


could be detained m custody, would which the debt could be discb&rged, 
often find himself in a woiye position and in their remarks on this Section 
than when he took out process of they observed that— * 
arrest amunst the person of his debtor, w * 

inasmuch as he would have had z^t, In ordw that .t mitft SMnts with Urn 
to feed him in the interval, so Bererity on the honaat debtor, they had mads 
that, if it wm considered correct in Tto 

principle that impnBonment for debt Court that he had done his beat to pay the dsM» 
should be of a punitive and not of a and that the Court might at any flaw wapeud 


‘.with the view 


mitigating the Jaw 6f 
ought operate with less 


coercive character, he submitted that 

the judgment creditor should at least to discharge the debt or damage awartUd again!* 

be relieved from the charge of main- him,” 

taimng the judgnu nt debtor while in ^ .. , . . 

jail, which should be borne by the otaervatioas he 

Government. .No doubt imprison, move that the foUowihg new 8ectU» 

ment of every kind, whether under introduced before Bectiott 70; 

Civil or Criminal process, or whether « Anv mcmd united andw * wamatle «*•* 

undergone in the Civil or Ori- «Uto« ° f • < * * i y i *. tor > au t7 
mirml jail, ewied with it some 

degree of pnaishment, the one being naying^d dabt, oi Owr wtwHr 1“ J? ' 

inaenarable from the other* hut that poaMosod of any property* that ho is wup&flfw 


gbt before the Court; a] 


ms imprisonment, and ttmt ms ecnoae- ™^t>«to ng»ty 
ment was intended merely as a process sutaSSSS* by huMtcr Jrinfiy eimwMBi ok 
to compel payment of whet be owed, fey offier* m treat for ngjeaBwfy 

*■**? th^c^ftemtoe fact that, flu to®*? 


asesaft as ths judgment debtor aurrest* 
dsntd whatever property he possessed, 
and Aawad that he had not been guilty 
of ety-irasdulta*' conduct as regard^ aWs 


mm mmrnry imp^emaata or ms ww 
the pfuMxmpeotlveiy where auch pro] 

i-WwiMrtFtt tme ^ «!J 
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manner hereinbefore prescribed for subscribing 
and verifying plaints, 

Mb, EICKETTSbad no objection to 
offer to the proposed Section. His 
object was to proportion a man’s suf- 
ferings to bis sins. As the 72nd Sec- 
tion then stood, it authorized impri- 
sonment for two years for the smallest 
debt; according to the old law the 
principle which he supported was in 
some measure preserved. But as he 
had no objection to what was proposed, 
he would reserve what he had to 
say until Section 72 was brought for- 
ward. 

The motion was then put and carried. 

Mb. HARINGTON moved that, 
after the above Section, the following 
new Section bo introduced : — 

“ Upon such application being made, the 
Court shall examine the applicant in the pre- 
sence of the plaintiff or his pleader as to his 
then circumstances, and as to his ftiture means of 
payment, and shall call upon the plaintiff to show 
cause why he does not proceed against any pro- 
perty of which the defendant is possessed, and 
why the defendant should not be discharged ; 
and should the plaintiff fail to show such cause, 
the Court may direct the discharge of the defend- 
ant from custody. Pending any enquiiy which 
the Court may consider it necessary to make mto 
the allegations of either paity, the Court may 
leave the defendant in the custody of the Officer 
of the Court to whom the service of the warrant 
was entrusted, on the defendant making the ne- 
cessary deposit for paying the fees of such Orticor , 
or If the defendant furnish good and sufficient 
security for his appearance at any time wlion 
called upon while such enquiry is being made, 
his surety or sureties undertaking in default of 
such appearance to pay the amount mentioned 
in the warrant, the Court may release the de- 
fendant on such security.'* 

Agreed to. 

Mb. HABINGTON moved that, 
after the above Section, the following 
new Section be introduced 

** The discharge of the defondant under the 
last preceding Section shall not protect him 
from being arrested again and imprisoned, if it 
should be Bhown that, in the application made 
by him, he bad been guilty of any concealment 
or of wilfully making any false statement res- 
pecting the property belonging to him, whether 
in possession or in expectancy or held for him in 
trust, or had fraudulently concealed, trans- 
ferred, or removed any property, or had com- 
mitted. any other act of baa faith ; nor 
shall such discharge exempt from attachment 
and sale any property then in the posses- 
sion of the defondant, or of whioh he may after- 
wards become possessed” 

Tbs CHAIRMAN said, he was not 
onite clear aa to this Section. His 
doubt was that, although this was a 
sort of Insolvent law, there was no 


provision for distribution among all 
the creditors. On the other hand, the 
right of arrest was suspended without 
giving the particular decree-holder a 
preferable claim to the debtor’s future 
property. It seemed unjust to take all 
his present and future property for the 
satisfaction of the particular decree- 
holder. It was much to be regrotted 
that, in consequence, he supposed, of 
the difficulties of the machinery, the 
Code must be defective for want of 
provisions for the distribution of the 
assets of an Insolvent, and also lor the 
administration of the estates of deceas- 
ed persons. 

The Section was then put and agreed 
to. 

Sections 70 and 7l were passed os 
they stood. 

Section 72 limited imprisoi.ment for 
debt to two years. 

Mb. RICKETTS having enquired 
what would be the operation of the 
amendments just carried by Mr. Har- 
ington, sad, he thought they might 
suffice without his amendment. < 

Mb. HARINGTON explained 
that the effect of his amendment, if 
carried, would be that a judgment 
debtor who, on being arrested, c» uld 
satisfy the Court of Ins inability to pay 
the debt, need never go to jail at all. 

The Section was then put and cur- 
ried. 

Sections 73 and 74 were passed as 
they stood. 

Section 75 provided for applications 
for discharge on a sur ender of the 
whole of the debtor’s property. 

Mb. PEACOCK asked, whether there 
should not be some power given to 
the Court to deal with cases in which 
debts had been fraudulently contract- 
ed. Supposing the debtor was will- 
ing to give up all his property, but 
the Court was satisfied that he had 
contracted the debt fraudulently or 
without having any prospect of paying 
it. In England the Court might com- 
mit him to custody. By the Statute 
7 and 3 Vic. c. 06 a. 57, imprisonment 
for a debt below £20 was aboluhed, md 
alt such debtors were authorized to be 
discharged out of custody. Buk there 
were many remonstrances by tradesmen 
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against that ■ law, and ip ooneequenoe I THE CHAIRMAN mid, the Coda 
the Statute 8 and 0 Vie. e. 127 was | gave to the creditor who had been 
passed. That Statute gave a power to defrauded by an actual fraud. Hough 
summon a judgment debtor Wore a perhaps ope, sot within reach of the 


Commissioner of Bankruptcy or Court 
of Bequests. The debtor appearing was 
examined, or failing^ to appear he might 
be committed to prison. If be had been 
guilty of fraud iu contracting the debt, 
or having wilfully contracted it without 
reasonable prospect of being able to pay 
it, he might be committed to prison. 

The English County Court Act, 9 
and 10 Vic. c* 95, repealed this Act 
as to all places having Small Cause 
Courts established under the Act, The 
jurisdiction of such Courts (then limit- 
ed to £20) had since been extended. 
The present law was that, if a man 
obtained credit under false pretences 
or by means of fraud, or wilfully con- 
tracted a debt without reasonable ex- 
pectation of being able to pay it, he 
might be committed to the ('ominon 
Jail or House of Correction. They 
could not extend that provision to 
India in consequence of the difficul- 
ties of knowing what persons to exempt 
from its operation, but he felt some 
doubt whether the present Clause 
should stand ao as to apply to persons 
who had been guilty of fraud m con- 
tracting debts or who had contracted 
debts without any probable means of 
paying them. Under the Insolvent 
Act the Court could commit such a 
debtor to custody, or leave him to the 
mercy of his creditors; it did not 
absolutely discharge him. He should 
wish to propose some such words as 
those iu the Insolvent Act. 

Mb. CURRIE said, it seemed to 
him that the legitimate object of a 
suit in the Civil Court was simply to 
recover money due. If the defendant 
satisfied the Court that he had not the 


Criminal taw, the option of keeping 
his debt *r in prison for any time im 
than two years. The proposal was to 
extend that option to a creditor who 
had been defrauded by that species of 
moral fraud which consisted in a man 
recklesssiy contracting debts which ho 
knew he would be unable to pay. The 
object of the Clause now under discus* 
sion was to prevent the imprisonment 
of a man who was not guilty of fraud 
and who had done what he could to 
pay lus debt. 

There was nothing inconsistent *iu 
limiting the indulgence to really honest 
debtors: if a man recklessly, and there* 
fore dishonestly, incurred the debt, let 
him be left to the general law of 
imprisonment. 

Mr. HABINGTON thought that 
the proposed provisions would be in- 
operative in the MofussU. 

Mr. PEACOCK said, he would not 
press his amendment. 

The Section was then pasted as it 
stood. 

. Section 76 provided as follows : — 

*' A defendant once discharged shall not again 
be imprisoned on account or the same decree, 
except under the operation of the last preced- 
ing Section, but his property shall continue liable 
under the ordinary rums to attachment and tale 
until the decree shall be fully satisfied,” 

Mr RICKETTS said, he bad given 
notice of an addition to this Section, 
but since it had been printed he had 
seen occasion to alter the amendment 
which he proposed. It was true that, 
as the Section stood, it was in confor- 
mity with the laws of 1806 and I860. 
His object was that the old man should 

1 t* -V It.. J 1 J .SiLi. 


means of paying it, and gave up all his not for ever sit on the shoulders of the 
property, it would seem that the Civil debtor, but that be should be discharge 
Court had dis charged its duties, and ed from his debt. He could not think 
that it was hardly its province to pun- such a provision suitable to the state 
ish a man for having committed what of things in this country. He bad 
might be considered a fraud in con- originally given notice of an amend* 
traeting a debt for which he had not menfc empowering the Court to give an 
probable means of payment. If there absolute discharge tojhe extent of 


was any fraud iu th* transection before 
the Court, the previous Section pro- 
vided for the debtor being detained id 
custody, and he did not think it neees- 
saty to go farther. 


five hundred Rupees. Upon further ad* 
vice, he was afraid to go So far. He be* 
lieyed that such a law would be a great* 
blessing to the poorer clause* tof 
natives/ A man now got a decree and 
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held it over his debtor for the remain- case**, for example criminal conversation, 
dei of his life. 1 here were other Code i slander, <&c , in which it would be wrong 
Makers besides themselves. By Clause to give an absolute discharge. He had no 
28 of the Sonthai Code, it was pro- I wish to offer opposition, but he thought 
\ ided that i it should be confined to cases of contract. 


“Imprisonment foi flobfc id altogether abolish- 

Clause 80 pro\ ided that — 

“Tf f i Sonthai appoar before a Hakim and 
mpust to be released from his debts, his state - 
Tii* nt shall ho taken on solemn affitmation as to 
the imount thereof aiding means of disc hail- 
ing it, and a day sh ill be fixed toi the appeal 
ame of his creditois, ot vdudi due notice will ho 
given them The Maiee ol applicant’s village, 
and applicant himself, with ill the male mom 
beis of Ins household, shall be warned to appeir 
on (he sumo day, md the Tlikim shill ttun 
in ike full nicpniy, md it vitished that the ap 
plieant’s st itomnnt i-> tiue as to tho number ind 
n inns ot Ins creditor'), and tho amount due to 
ni h, and tin f \tont nt )nspiopnt\, ho shall t iko 
measni(st) soil oi tiuisfti tho lattei to tho 
imlitms, and give tho q plir mt a u lease in full 
from all dohts duo to the cn litois whom ho his 
named md upon whom notice his been heivocl 

and then ibis Clause pioceedcd to 
provide — 

“ Ilcloaso under this rule is lbsoluto u, ieg\ids 
all |n opci 1 y uccpined by the liisilvoiit atloi 
rt loose Pin pei ty which lie nny not li'\o sui 
rendered at lm release is always lnhlo wlion 
dis<o\eied, md at tlu suno time I is< Kent miy 
be punished is if tor a lalsf el 11m ” 

The Sonthai lYrgunmb was thus m 
advance of all the rest of India, whn h 
had 110 Insolvmt Code Ho did not 
how ever go so far lie only proposed 
that, when the debt did not ixomla 
hundred Rupees, the Com l should be 
allowed to give an absolute discharge 

Such a law, it was possible, might 
increase the interest demanded on small 
debts. It would not ha\ e that diet t 
where the borrower was a man of sub- 
stance and of character, but if it stop- 
ped altogether an advance to a person 
of a different class, this he thought 
would bo no evil. He then moved that 
the following be added to tho Section — 

“ Unless the decree shall be fora sum less than 
one hundred Rupees and on account of a ti ins- 
ottion healing dale subsequent to the pissing of 
this Act When the donee bhall bo tor a gum 
loss than one hundred Rupees and on acooimt 
ot a transaction bearing date ah above, the Court 
may dochue a defondant who bhall be discharged 
as aforesaid ibsolved fiom fuithei liability undoi 
that decree/' 

Mb. PEACOCK asked, if it ought 
..to apply to evory case. Suppose a man 
took aw&y his neighbour’s cow' and sold 
it, and then told the owner — “ I have 
only one Rupee ; here it is— •** should he 
Jje discharged. There were certain 

Mr* Ricketts 


Mr HARINOTON said, his objec- 
tion to the amendment -proposed by the 
Honorable Member of Council was, 
that it would put the vigilant or ac- 
tive judgment creditor, at whoso in- 
stance the judgment debtor had been ar- 
rested and sent to jail, in a worse posi- 
tion than all other creditors of the 
same person. It was not pioposed to 
release the j udgment debtor from all 
his debts to whomsoever owing, but 
only from that particular debt the non- 
payment of which had led to his being 
imprisoned. The judgment creditor who 
took out process of arrest against tho 
person of his debtor had committed 
uo wrong ; he had simply been active. 
Why then should he be placed upon a 
different footing fiom the other ciedi- 
lorb ? Again, if the amend nent was 
earned, a judgment creditor might ab- 
stain from arresting the person of his 
judgment debtor lest the lesult of his 
imprisonment should be his discharge 
from further liability, but he would still 
hold his decree o\ or him, and there would 
be nothing to prevent him from seiz- 
ing and selling the property of his judg- 
ment debtor as faat as he acquired any ; 

| fiom that the amendment of the Ho- 
norable Member would not relieve tho 
judgment debtor, so that lie did not 
think that much would be gained by 
the adaption of the amendment, and ho 
should prefer to leave tho Sectiou as it 
stood. 

The CHAIRMAN said, all the Sec- 
tions were open to the objection that 
they provided a rude and imperfect in- 
solvent law The judgment creditor got 
the fat as well as the lean, for, if his deb- 
tor was diebarged, the creditor on tho 
other hand got all the property in pre- 
ference to all other creditors, and not 
pari passu. So far he had the advantage : 
the disadvantage was that he alone 
was prevented from going against the 
future property when his debt was li- 
mited to a hundred Rupees. He was 
in favor of the principle of letting a 
man start fair again if he relinquished 
all his property. 



709 


Civil 


[October 30, 1858,] Procedure Bill 710 


Mr. PEACOCK thought that the 
first objection made by the Hono- 
rable Member for the North-West- 
ern Provinces was not so tenable as 
the second, for every creditor had 
the same power. As to the Beeond 
objection, he should vote for the 
amendment of the Ilonotable Mem- 
ber (Mr. Picket ts), because, if the 
creditor chose to imprison his debtor, 
and the Court afterwards thought lie 
should be discharged, it seemed rea>«*oii- 
able that it shou d be an absolute dis- 
charge, the creditor choosing that re- 
medy must be satisfied with the dis- 
charge of his debtor. 

Mr. PICKET IV motion was then 
carried, and the Section agreed to. 

Section 17 was passed after a ver- 
ba) amendment. 

Sections 78 to 90 wore passed as 
they stood. 

Mr. PEACOCK said that, though it 
might be some what irregular, ho would 
ask to return to Section 73. It had oc- 
cured to him, when the Ilonotahle 
Member (Mr. "Ricketts) withdrew his 
amendment, that two 3 ears w r as too long 
a period of imprisonment, and lie was 
about to suggest a shorter poi iod. The 
Small Cause Court Act both lime and in 
England provided a limit ol six months 
when the debt was five hundred Rupees. 

It was reasonable, especially as the 
Itonoiablo Member for the North- 
Western Provinces proposed to extend 
that law, that there should be the 
same limit. 

Mr. CURRIE said, he entirely con- 
curred so far as the limit of &ix months 
was concerned, but doubted whether 
they should go farther : the object was 
not to punish by imprisonment but 
to coerce ; a poor man might think it 
better to go to jail for three months 
than to pay a debt c i fifty Rupees. 

Mr. PEACOCK said, even in the 
case of a felony, a distinction was made. 

Mr. HARINGTON— Yes, but in a 
case of felony imprisonment was in- 
tended as a punishment* 

Mr. PEACOCK continued — The ob- 
ject was to compel the debtor to give 
up his property ; the Code gave the 
creditor power to take it, and to bring 
the debtor before the Court for exa- 
mination ; it was too severe also to 


give him the power to lock up his 
debtor for a long period. 

The CHAIRMAN said, admitting 
the principle (that the debtor was locked 
up to make linn disclose his property), 
then, if six months ivas the presumable 
period of imprisonment, which, rather 
than undergo, he would pay five hundred 
Rupees, if he had the means of paying, 
it might be supposed that, given the 
mi 1 e means, he would miller pay fiftv 
Rupees than undergo tlnee mouths’ 
imprisonment. No doubt a 13 ot whose 
time was, of no very high value might 
piefcr imprisonment to payment, but 
that was not the ela^s of pe» pie who 
had the means of concealing their pio- 
1 porty, which co» sisted perhaps of 
bullock 5 *, or something not capable of 
concealment. If the debtor really 
possesced pioporty, he would ordinarily 
he a person whose time would bo of such 
value that he would gladly pay rather 
thun undergo impiisonment. ITo 
thought that in principle there was 
nothing inconsistent in the proposed 
amendment. 

Mr. HARINGTON said, they had 
just adopted a Section which ren- 
dered imprisonment under certain cir- 
cumstances pa 3 r ment m lull of a debt, 
and it behoved them to be careful that 
they did not make the period of impri- 
sonment s > short as to holdout a strong 
inducement to judgment debtors gen- 
erally to go to juil rather than make 
an effort to pay what was owing by 
them. The object iu v cw m imprison- 
ing a party agaui&t whom a judg- 
ment had been given, was not only to 
oblige him to dibcJo*ehis pr perty, but 
a'so to compel him to make some ar- 
rangement for satisfying the claim either 
by instalments, giving security for 
their payment, or in somo other way, 
or to induce his friends to come for- 
ward to assist him. 

The CHAIRMAN said, the amend- 
ment which had been adopted only 
avo the Court power (if it thought 
t to use it) to discharge the debt ab- 
solutely. 

Mr. PEACOCK’S amendment was 
put and carried, and Section 72 then 
passed. 

Section X Chapter VIII was passed 
after verbal amendments. 
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Sections 2 to 10 were passed as 
they stood. 

Section 1 1 provided as follows: — 

u It shall be in the discretion of the Appellate 
Court to domand security for costs from the 
appellant or not as it shall see fit, before the 
respondent is called upon to appearand answer/’ 

Mr. CURRIE moved that the follow- 
ing proviso be added to the Section: — 

“Provided that tho Court shall demand such 
security in all cases in which the appellant is 
residing out of tho British Territories in India, 
and is not possessed of any land or other im- 
movoablo proriorty within those territories inde- 
pendent of tno property to which tho appeal 
relates ; and in the ovont of such security not 
being furnished at the time of presenting tho 
memorandum of appeal, or within such time us 
the Court shall order, the Court shall reject the 
appeal.” 

Agreed to. 

Sections 12 to 27 were passed as 
t ley stood. 

Section 28 was passed after an 
amendment. 

Sections 29 to 35 Chapter VI J I, 
Sections 1 to 5 Chapter IX, and Sec- 
tions 1 to 3 Chapter X, were passed 
as they stood. 

Section 4 Chapter X was passed 
after an ainendmeut. 

Sections 1 to 5 Chapter XT., and 
Sections 1 and 2 Chapter XII, were 
passed as they stood. 

Sections 3 and 4 Chapter XII were 
passed after verbal amendments. 

Sections 5 to 7 Chapter XII, and 
Schedules A, B, and C were passed as 
they stood. 

The postponed Section 14 Chap- 
ter J V was passed as it stood. 

Mb. LeGEYT moved that the 
following new Sections be introduced 
after the above : — 

« But if the defendant points out any of 
his property for sale in preference to that 
specified by the plaintiff, the property so 
pointed out shall be first sold. Much implements 
of manual labor and such cattle and imple- 
ments of agriculture as may, in the judgment 
of tho Court from which the process issues, be 
indispensable for the defendant to earn a 
livelihood in his calling or trade, sliaU be 
exempt from attachment. 

Land and its crop, of whatever kind, shall 
not bo Attached and sold separately until after 
tho C9rop has been reaped or gathered. 

Second. When corn or other production of 
khalsa land paying annul rent to Government 
f is attached and sold, the Collector or his 
, may prevent ita -being sold or carried 

W jheh lands, unless the purchaser shall pay 


the amount due on account of the revenue ; 
hut in no case shall the purchaser be liable 
for more than one year's revenue. 

Third . The same right of detoution for 
arrears of rent, similarly restricted^ shall he 
exercised by a landholder where his tenants 
corn or other production of the soil is attach- 
ed.” 

Mb. HARINGTON said, during 
the recess he had carefully considered 
the amendments which the Honorable 
Member for Bombay wished to see 
introduced in the p.-irt of the Bill now 
before the Committee, and the conclu- 
sion to which he had come in regard 
to them was that, with exception per- 
haps to the second clause of the first 
amendment, they would not benefit 
either the judgment creditoror the judg- 
ment debtor. It had often occurred 
to him to witness, and he had done so 
with surprise and regret, the different 
treatment received •rom our Courts by 
the same party in the successive cha- 
racters of plaintiff and decree-holder. 
So long as he appeared in tho former 
character only, he found the Court 
willing and anxious to nfFord him as- 
sistance and to expedite tho decision 
of the suit as far as lay in its power. 
This was no doubt all very proper. 
But the scene changed ; the second act 
of the drama commenced ; the party 
who had hitherto appeared in the sober 
I garments of a plaintiff, now came upon 
the stage in the gayer habiliments of 
a decree-holder, and in that character 
he fully expected, and not unreason- 
ably, that he should speedily attain 
the end which he had in view in insti- 
tuting the suit. But he quickly dis- 
covered his mistake ; he now found 
that all the sympathies of the Court, of 
which, so long as he was only a suitor 
for redress, he was the object, were 
transferred to the defendant ; he was 
deemed an inexorable creditor ; the 
defendant was regarded with feelings 
of compassion ; in fact, the treatment 
which he, received was such that lie 
was not sure that in getting a decree 
he had not committed some crime ; at 
any rate he looked back with regret to 
those comparatively happy days when 
he was a plaintiff only. Now all tin's 
consideration for the defendant might 
be very benevolent, but the benevo- 
lence was of that character which was 
most fitly described by the epithet 
“ speculative it was speculative 
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benevolence, which was often more 
injurious to its object than a sterner 
line of conduct would be. He (Mr. 
iJarington) had himself seen nume- 
rous instances in which, had the pro- 
perty seized by a judgment creditor 
in execution of his judgment been 
once sold, and the proceeds applied to 
the liquidation of the claim, the debt 
would have been paid, and tf e debtor 
would have been a free man ; but Mr. 
Speculative Benevolence intervened, 
pleaded for delay, and otherwise assist- 
ed the judgment debtor in throwing 
obstacles in the way of the decree- 
holder, and in the end, instead of a por- 
tion of the judgment debtor’s property 
being found sufficient to satisfy the 
decree, it became necessary to sacrifice 
the whole of the property possessed by 
him, and still a balance remained. 
The amendments proposed by the 
Honorable Member for Bombay ap- 
peared to him to furnish an illustration 
of these remarks. In connection with 
the first amendment, he would take the 
case of the judgment debtor’s horse 
and cow which had been put by the 
Honorable Member at the last meeting 
of the Committee. A party obtained 
a decree for two hundred Rupees, and in 
execution seized a horse belonging to the 
judgment debtor, worth about that 
sum, or it might be a little inure, and 
requested that it might be sold ; but 
the judgment debtor did not wish his 
horse to be sold ; he had no idea of 
losing his evening ride, and he said to 
the Court, take my cow and sell that 
instead. Under tho first amendment 
proposed by the Honorable Member for 
Bombay the Court would have no alter- 
native but must sell the cow. Well, 
the cow was sold, and brought fifty Ru- 
pees ; then the horse bad to be sold and 
realized two hundred and fifty Rupees 
In this case he would ask how was the 
judgment debtor benefited; had the 
horse been sold first, in accordance with 
the request of the judgment creditor, 
the cow would have been saved, and the 
judgment debtor’s family would have 
continued to enjoy its milk, whereas, 
in consequence of the option given by 
the first amendment, both horse and 
cow had been sacrificed. Then came 
the amendment which declared that 
land and its crop of whatever kind 
should not be attached and sold sepa- 


rately until after the crop had been 
reaped or gathered. Why not? If 
tho judgment creditor was content to 
sell the standing crop alone in the ex- 
pectation that the price of it would be 
sufficient to satisfy his demand, why 
compel him to sell tho land also ? why 
oblige him to deprive the judgment 
debtor of perhaps the only meat s that 
lie possessed of supporting himself and 
farailv not only for a single year, but 
for all future time, which might be the 
consequence of selling his land as well 
as the crop standing upon it ? and what 
interest would the judgment debtor 
have in looking after the crop after its 
attachment, or in watering and weeding 
I it, and should it be destroyed by blight 
or drought, would not the loss fall 
upon him, and not upon the decree- 
holder ? For these reasons he consi- 
dered the amendments proposed by tho 
Honorable Member for Bombay objec- 
tionable, and ho should therefore vote 
against them. 

Mr. RIOKETTS said according to 
his recollection the Honorable Member 
for Bombay bad withdrawn a part of 
his proposed amendment. 

[Mr. LeGEYT signified dissent.] 

Mr. RICKETTS resumed.—He 
would prefer that the amendment 
should run thus — that standing crops 
should not be sold without the consent 
of the cultivator — he would not allow 
stauding crops to be sold under any 
circumstances, in execution of a decree ; 
no one was benefited by such a pro- 
ceeding. Standing crops could now 
be sold for arrears of revenue, but it 
was seldom that any one applied for 
their sale, the expense was so great— 
when such an application was made, it 
was usually from some motive of revenge 
or desire to injure. What with the 
expense of reaping, carrying, storing, 
<fec., nothing was left for the decree- 
holder. Moreover it might bo argued 
that it was unfair to allow the decree- 
hblder to deprive the debtor of food 
for himself and his family. 

Mr. HARINGTON said, the mo- 
tion only proposed that the land and 
the crop standing thereon, should not 
be sold separately, not that standing 
crops shouM on no account bo sold in 
execution of a decree. Tho present 
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motion made no objection to the stand- 
ing crop being sold with the land. 

Mr. CURRIE said, he quite agreed 
that it was very inexpedient that 
standing crops should be attached and 
sold'in execution of decrees. He sup- 
posed they might according to the law 
be sold at any time after the land was 
sown, or as soon as the crop began to 
grow, in that case they would realize 
but little, whereas, if allowed to come 
to maturity, the ease would be very 
different. Moreover, the c rop was hy- 
pothecated to the landlord for the 
rent, and the claim of the landlord 
would often conflict with that of the 
decree-holder, So* long as this crop 
was in the ground, and until it had 
been reaped or gathered, lie thought it 
.could hardly be considered as property 
liable to attachment. 

Mr. PEACOCK said, he also had 
supposed that the amendment had 
been withdrawn. The debtor might 
say — “ sell my cow,” but when sold, a 
third person might come forward as- 
serting that the cow was his property, 
whereas the debtor had a horse which 
was his undoubted property. Was the 
plaintiff to be involved in another suit 
because of this ? One of the proposed 
exemptions wns “ cattle and imple- 
ments of Agriculture why was 
Agriculture so much looked utter ? The 
hackery man' a hackery and bullocks 
were seized, though he might be pre- 
vented earning his livelihood by the 
loss of them, but if the bullocks were 
employed iri Agriculture, they were to 
be privileged, the only assignable rea- 
son was that the interests of landlords 
were thereby protected. They might 
be sold for revenue, because there the 
Government was concerned, but if it 
was right to sell them for revenue, why 
should they not be sold for other 
claims ? Again, implements of manual 
labor w r ere exempted, but nevertheless 
the workman might be locked up in 
prison so that he could not use tnem. 
Again, as to land and crops ; in most 
cases they belonged to different per- 
sons ; if the ciops belonged to the 
ryot, they could not be sold for the 
Zemindar’s debt — but was not the crop 
to bo sold for the ryot’s debt ? It 
might be ripe, yet the ryot was to be 
allowed to reap, atyd to have full oppor- 


tunity of making away with it. What- 
ever property the execution debtor had, 
he would allow it to be sold. He 
would oppose the amendment. 

Mr. RICKETTS referred to Regu- 
lation V. 1812, Section XIV, which 
provided that — 


“ ploughs and othor implements of husbandry, 
bullocks and other cattle employed in Agricul- 
ture, shall not be subject to distress and sulo oil 
account of arrears of rent, although the tenant 
from whom such arrears may bo demanded shall 
not possess other property sufficient to make 
good the urrear. ” 


Mr. PEACOCK said, in such cases 
there was no decree of a Court, but 
the landlord distrained by virtue of 
the authority which the law gave to 
him. It might be that no rent was 
really clue to him. But it was very 
different allowing the execution cre- 
ditor, whose claim had been investi- 
gated, to execute his decree against 
his debtors* property. 


The question being put, the Council 
divided : — 


.4 yea 2. 


AVs* G. 


IV! r. LeGcyt. 
Mr. Ricketts. 


Mr. rorbes. 

Mr. Harington. 

Sir Arthur Duller. 
Mr. Currie. 

Mr. Peacock. 

The Chairman. 


8o the motion was negatived. 

The Preamble and Title were passed 
as they st od, and the Council having 
resumed its sitting* the Rill was re- 
ported. 

LITERARY, SCIENTIFIC, AND 
CHARITABLE SOCIETIES. 


Mr. CURRIE gave notice that he 
would, on Saturday the 6th Instant, 
move the first reading of a Bill for 
the registration of Literary, Scientific, 
and Charitable Societies. 

RYOTWAR SE TTLEMENTS 
(MADRAS PRESIDENCY) 

Mr. FORBES moved that a com- 
munication received by him from the 
Madras Government be Is id upon the 
table, and referred to the' Select Com- 
mittee on the Bill “ for the better reco- 
very of arrears of Revenue under 
Ryotwar Settlements in the Madras 
Presidency.” 

Agreed to. 
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NATIVE PASSENGER VESSELS 


Mu. OUBRIE moved that, two ! 
communications received by him from ! 
Urn Bengal Government be laid upon ■' 
tlio table and referred to the Select t 
Committee on “The Indian Penal Code.” | 

Agreed to. i 

NABOB OP SURAT’S PROPERTY. j 

Mu LcGEYT moved that a eon miu* j 
nieation received by him from the • 
Bombay Government regarding tlic : 
distribution of the private property of ; 
the late Nabob of Surat, be laid upon , 
the table and printed. 

Agreed to. 

OATHS. 

Mu. Forbes gave notice f hat at tin* 
next- meeting of the Council he would j 
move the first rending of a Bill to pro- 
vide for the admission, in certain eases, 
of testimony on Oath. 

CIVIL PROCEDURE. !; 

Mu. PEYCOCK g:ue notice, that 
he would, at the; next meeting of the , 
Council, move for tlx* re-publical ion of 5 
the Bill “ for simplifying the Procedure i 
of the Courts ot‘ Civil Judicature not s 
established by Royal Charter.” 

The Council adjourned. 

Saturday > November G, 1858. 

Present : 


(BAY OF BENGAL.) 

The CL ELK reported to the Coun- 
cil that if.- had ivceiwxl from tin* 
Home Department, a copy of an Extract 
from Proceedings m tlu; Foreign De- 
partment. respecting tho evasion of tho 
provisions of Act I of 1857 (to pre- 
vent the over-crowding of vessels carry- 
ing Native Passengers in the Bay of 
Bengal ) hy vessels clearing out from 
Foreign Port** within tlx; Coast limits 
of the Madras Presidency- 

Mu. FORBES moved that tho 
above communication be refeircd to a 
Select Committee consisting of Mr. 
Peacock, Mr. LeGeyt, Mr, Currie, and 
the Mover. 

Agreed < 0 . 

M KUCHA NT S1I TP PING ACT 1851. 

(SINGAPORE.) 

The CLERK reported that ho had 
received from the Home Department 
a copy ui a Deep itch from tho Court 
of Directors regarding tho Merchant 
Shipping Act 1851 as it affects Sin- 
gapore. 

Mu, CURRIE moved that tho 
above communication ho printed. 

Agreed to. 

CIVIL PROCEDURE. 


The TTon’blo the rhief Justice, Vice- 
President, in the Chair. 

Hon’ble Lieut. Genl. I Hon'ble Sir A. W. 

Sir J. Outran), | Bulier. 

Hon’ble B. Peacock, | It. B. Harington, 
P. \V. LeGeyt, Esip, I Esc)., and 
E. Currie, Esq., j II. Forbes, Esq, 

POLICE CUOWKEYDARS 
(BENGAL.) 

The CLERK presented to the Coun- 
cil a Petition of Inhabitants of Dacca 
concerning defects in the administra- 
tion of Act XX of 185(3, “ to mako 
better provision for the appointment 
and maintenance of Police Chowkey- 
dars in Cities, Towns, Stations, Su- 
burbs, and Bazars in the Presidency of 
Fort William in Bengal.” 

Mr. CURRIE moved that the 
above Petition be printed. 

Agreed to. 


j The CLERK reported that hi had 
1 received from tho Homo Department, 
! for consideration in connection with 
: the Code of Civil Procedure, an Extract 
I of a communication from that De- 
; partinent to the Bengal Government 
j on tho subject of Relieving the Ben- 
! gal S udder Court of a large mass of 
its least important business, in order 
to allow tho regular number of Judges 
to dispose of tlio most important por- 
tion satisfactorily, and without falling 
into arrears. 

Mr. PEACOCK moved that the 
above communication be printed. 

Agreed to. 

DELHI AND MEERUT. 

Mr. PEACOCK presented the Re- 
port of the Select Committee on the 
Bill f - fo remove from the operation 
of the O*. ueral Laws and Regulations 
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the Delhi Territory and Meerut Di- 
vision, or such parts thereof as the 
Governor General in Council shall 
place under the administration of the 
Chief Commissioner of the Punjab.” 

PENSIONS. 

Me. PEACOCK postponed iho 
presentation of the Report of the Select 
Committee on tho Project of a Law for 
applying the provisions of the Govern- 
ment Order of the 1st December 1857, 
which affect Military Pensioners, to 
Pensioners in the Civil Department, 
and to holders of rent-free lands. 

LITERARY, SCIENTIFIC, 
and CHARITABLE SOCIETIES. 

Me. CURRIE moved the first read- 
ing of a Bill “ for the registration of 
Literary, Scient/ic,’and Chari table So- 
cieties.” He said, in the Keport of 
the Select Committee on tho Bill “ for 
tho incorporation and regulation of 
Joint-Stock Companies” it was stated 
that — 

“ many of ita provisions arc unnecessary, if 
not inapplicable, to Associations not having gain 
or profit for their object. Wo think that a 
separate Hill should be introduced for the 1'oinia- 
tion of Midi Societies of this class as may not 
desire to conic under tho provisions of this Hill.” 

The interference of the Legislature 
in behalf of those Societies was indeed 
the moro necessary, inasmuch as the 
Joint-Stock Companies Act repealed 
a former law (Act XLIJI of 18 5u) 
whi^-h, though in an ineffective and 
unsatisfactory manner, did provide ex- 
pressly for the registration of such 
Societies, while the new Act was alto- 
gether unsuited to them. The neces- 
sity for fresh legislation on this subject 
had since been utged upon the Council, 
not only by the Pitition of the British 
Indian Association presented on the 
7th August last, but also by parties 
who had an immediate interest in tho 
matter, tho Managers and Secretary 
of tho Military Orphan Society, who 
represented themselves as being sub- 
jected to heavy loss from their inability 
to empower any one to sue m their 
behalf. The British Indian Associa- 
tion remarked : — 

01 That the number of Associations established 
for the promotion of literature, science, educa- 
tion, elmritablo purposes, ^e., will crmiinuo to 
increase, and they cannot well come under tho 
operation of Art &TX of 1867, iu consequence 
ef many of its provisions 4 being unnecessary if 
not inapplicable’ to them. An enactment al. 


lowing Associations not established for gain or 
profit to *uie and be sued and fo hold proporty in 
their registered name is felt aa a want.and required 
to enable them to recover their just claims, 
and hold property without being subject to tho 
inconveniences incidental to transfers in the 
event of the death of any of the parties in 
whose names the property may be held." 

Agreeing in these views, and think- 
ing the case to be one of some urgency, 
ho determined, with the concurrence of 
his Honorable and learned friend op- 
posite (Mr. Peacock) and the assist- 
ance of the learned Clerk of the Coun- 
cil, to bring in a Bill for the purpose of 
giving the relief required. 

lie believed that fow r , if any, of tho 
numerous Societies existing in Calcutta 
and other parts of India ever availed 
themselves of the option of registra- 
tion given by Act XLIII of 1850. 
The Managers of the Military Orphan 
Society remarked that many of its pro- 
visions “ could not possibly be fulfilled 
by so largo a body as the Officers of 
tho Bengal Army, in which alterations 
occur daily by deaths, resignations, and 
additions ;” and the Curators of tho 
Calcutta Public Library poiuted to se- 
veral of tho Sections and Clauses of the 
Act in question — such as those requir- 
ing tho half yearly audit of accounts 
(Section VI II. cl. 6.) and the filing 
and verification of them by the oath 
of auditors half-yearly (Section VIII. 
cl. 7,) and tho clauses requiring tho 
filing of the memorials of the share- 
holders, directors, and registered Offi- 
cers so soon and so often as they oc- 
curred — as being evidently intended 
moro for banking and trading compa- 
nies than for literary, scientific, and 
charitable institutions, and as causing 
needless trouble and expense to the 
latter. Upon this letter of the Cura- 
tors, there was a Minute by Sir C. 
Jackson, then ho believed Officiating 
as Legislative Member of the Council, 
and concurred in by the Governor 
General and other Members of Council 
to the following effect : — 

“ The machinery of Act XLI1I of 1850 is 
much too cumbrous for Companies such as those 
referred to in Major Marshall’s lettor, and will 
no doubt operate as a discouragement to the 
registration of such Institutions. I think an 
Act might be framed conferring on Companies 
exclusively formed for literary, scientific, or cha- 
ritable purposes, all tho benefits of Act XhHI 
(such as tho right to register by their style, and 
in the name of their Secretary or other minis- 
terial Officers, as well as tho power to suo and be 
sued in tho name of such Officer) and declaring 
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the other provisions of the Act, which are chietly 
suited to trading Companies, inapplicable to 
literary, scientific, and charitable Institutions ” 

The Bill which heTiad the honor to 
introduce was prepared in accordance 
with these suggestions. 

There was a late Act of the British 
Legislature (17 and 18 Vic. c. 112) 
which gave to Literary and Scientific 
Institutions all the legal facilities to 
which he had referred without even 
requiring the formality of registration. 
But it seemed to him that, if the means 
of registration were made sufficiently 
easy, there could be no objection to im- 
posing on the Societies which might 
desiic to avail themselves of the benefit 
of tlio Act the necessity of being re- 
gistered, and it might be convenient to 
persons having claims against a Society 
that there should be a ready mode of 
ascertaining the person against whom 
the claims should be enforced. On the 
whole, therefore, he had thought it 
advisable to retain so much of the 
principle of the former law as required 
that Societies having the benefit of 
the Act should be registered. 

The first four Sections of the Bill 
contained some simple provisions for 
registry : a memorandum of Association 
containing the name of the Society, 
its objects, and the names, addresses, 
and occupations of its governing body, 
together with a copy i f the rules and 
regulations of the Society, was to bo 
filed with the Registrar of Joint. 
Stock Companies under Act XIX of 
1857, and a list of flic governing body 
showing any changes which might have 
taken place since the preparation of the 
previous list, was to be filed annually. 

The next twelve Sections were taken 
almost verbatim from the Statute to 
which he had referred, and contained 
provisions for the Society suing or 
being sued in the name of the Presi- 
dent, Secretary, or other Officer as de- 
termined by the rules — for the enforce- 
ment of judgment against the property 
of the Society — for enabling the So- 
ciety to recover from the Members pe- 
nalties imposed by the rules or bye- 
laws, and arrears of subscription — for 
enabling the Society to alter, extend, 
or abridge the purposes for which it 
was established, and to dissolve itself. 
There were also provisions for enabling 


Societies existing at the time of the 
Act coining into force, to avail them- 
selves of its profusions. 

The last Section declared what So- 
cieties might be registered under the 
Bill. It was somewhat more compre- 
hensive than the English Act which 
applied only to Literary and Scientific 
Institutions, including Institutions for 
the purpose of adult instruction. He 
proposed that the new law should be 
extended to all educational, and also to 
all charitable Societies. Indeed, he 
thought that even a wider application 
might probably be given to it, and 
that it might extend to such Associa- 
tions as the Bengal and United Service 
( ’lubs,but the advisability of this might, 
if the Bill should be read a second time, 
bo considered by tho Select Committee 
after the Bill had been published. 

The Bill was read a first time. 

OATHS and AFFIRMATIONS. 

Mr. FORBES moved the first read- 
ing of a Bill “ concerning Oaths aud 
Affirmations.” lie said that, after hav- 
ing trespassed so long on tho time aud 
patience of the Council very lately, oil 
tho occasion of moving an amendment 
on that Section of the Bill for simplify- 
ing Civil Procedure which provided for 
the reception of evidence without oath 
or affirmation, he felt that tho best apo- 
logy that he could offer on again rising 
to bring the same subject forward, was 
to promise on this occasion to be brief. 
Honorable Members would recollect 
that tho amendment which he had mov- 
ed on a former occasion was withdrawn 
at tho suggestion of the Honorable 
and learned Judge on his left, a sugges- 
tion to which he believed the Council 
generally assented, that tho question 
would bo more satisfactorily dealt with 
by a separate Bill, than if it were the 
subject of one Section out of the many 
of which tho Civil Procedure Bill was 
composed. In accordance with this 
suggestion, tho Bill of which he was pre- 
sently to move the first reading had 
been prepared, and he desired to ac- 
knowledge the great assistance which, 
in its preparation, he had received from 
the learned Judge. There were one or 
two points on which he had not felt 
able to ado 1 1 to tho fullest extent the 
views of the earned Judge, and he re- 
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ferred to them now only that, in admit- portanee. whether evidence was taken 
ting his obligations to the learned gen- on oath or not ; but before they decided 
tlernau, he might not be considered as to vote against tljis Bill, they ought to 
attributing 1o him views which he did endeavor to imagine themselves in the 
not hold; and that, while ho ascribed to position of* those to whom it might be 
him ail that was excellent in the Bill, of importance. What consolation would 
he might be considered as taking all its it bo to a man who lost property or 
deficiencies on hitnsi-lf. lie had no liberty through the means of false evi- 


intontioM of recapitulating all that he 
said on the subject of‘ oaths when ho 
last addressed the Council, nor of 
again reading all that had boon record- 
ed on the question, lie was well 
content to leave that record to the 
candid consideration of Honorable 
Members, without wcukeim g its effect 
by any comment* of l.is own, but on 
one or two points he dcMicd very briefly 
to occupy tlie attention of the < omicib 
In the objections which were Jelt to 
the re-introduction of oalli- 1 , In* could 
not help thinking first, that one side of 
the question was too exclusively looked 
upon, and second, that, in considering 
the difficulties that will attend the 
proposed change, the imagination was 
drawn upon fur more largely than the 
memory. That some eui might attend 
the re-introduction of oaths, was only 
saying that the system sought to he in- 
troduced was human — nothing human 
was perfect — and all that m»m could 
hope to do was to follow that 
line of action which as far ns lie 
could judge would be attended with 
the least amount of e\il. J1 was 
admitted — he behoved universally ad- 
mit led — that evil attends the admis- 
sion of unsworn e\ idener ; it w as feared 
that evil might attend the le-inl reduc- 
tion «.f oaths— all that he asked iio- 
liorableM embers to consider and to de- 
cide was, which of the two evils was the 
greater, the certain and admitted evil 
of unsworn testimony, or the anticipat- 
ed and problematical evil of again 
introducing oaths? lie had no doubt 
in his own mind which w T as the greater 
evil, and lie had also no doubt of this, 
that, whatever objection any man or j 
any class of men might make to having 
the truth of tlieir own evidence tested 
by an oath, there were none who would 
not wish that that test should be ap- 
plied to all evidenco brought against 
them. Honorable Members of this 
Council might have no reason to ap- 
prehend that t hey would ever bo in a 
position to make it. of any personal im- 
Mt* Forbes 


deuce, to bo told that, although, had 
the evidence against him been on oath, 
a different result would have arisen, 
the administration of the oath which 
the Court would have proscribed, might 
possibly have been disagreeable to the 
witness? Let those who could see only 
the evil that might attend the re-intro- 
duction of oaths say, in the case sup- 
posed, which would have been the 
greater evil, that the man should have 
lost properly or Jibei ty, or perhaps life, 
from false testimony borne against him, 
or that llu* witness might have beeu- 
i neon veil ieiiood bv the form of oath 
demanded of him ? 

Jle now turned for one moment to 
say a. few words on what he had pro- 
v ion sly adverted to, that it appeared 
to him finrn what he had in private 
heard urged against this measure, that 
the imagination was more drawn upon 
| than the memory. 

| It was, lie believed, supposed by 
j some, that the dborchon to administer 
| whatever oath might be considered most 
5 binding on the conscience of each j»:i r- 
1 titular witness, was a discretion that 
j could not safely be given to the Court.*; 

I that witnesses would be oppressed by 
| being made subject, to oaths prc&crili- 
; ed only for the purpose of annoy auce, 
j and that the Courts might indulge in 
I unbecoming methods of testing the 
j credibility of a witness. 2so\v, lie said 
that these were imaginary, and not 
practical objections, because they' were 
not founded on any thing that occurred 
during the time that ini ei veiled be- 
tween 1703, when this very discretion 
was given to theCourts, and 1840, when 

proposed to do was nothing new', it was 
the law of the land for forty-seven years, 
and he for one had m ver heard that 
during all that time witnesses were 
bullied by tho Courts, or that the 
Judges descended from their high posi- 
tion to perform fantastic tricks. It 
was possible that some one isolated 
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case might be adduced, but, if there 
were such a case, it would be an excep- 
tion to the general practice, and such an 
exception as would serve only to prove 
the general rule to have been the reverse; 
and if in an active career that had ex- 
tended over more than twenty-seven 
years, he could sny that lie never oven 
heard of such a case, he thought he was 
justified in assuming that they must 
have been most uncommon. 

After the Council had risen on the 
last occasion of this subject b dug dis- 
cussed, an Honorable Member tul i 
him an anecdote which lull been 
communicated to him by the OJi- 
ccr immediately concerned. It was 
that, on an occasion of the crime* of da- 
coity being proved against a prisoner 
by abundant but unsworn testimony, 
Jhe made such an appeal to tlu* Ollicer 
*vho tried him, and who himself nar- 
rated the anecdote, as to induce him to 
put the witnesses on their oath, when 
one and all withdrew all that they had 
said against the prisoner. Now he beg- 
ged the Conned to keep this anecdote 
m mind for one moment, while he re- 
ferred to a circumstance that occurred 
when he had last the honor to address 
them. It might be recollected Unit the 
Honorable and learned Chief Justice 
noticed that the amendment which lie 
then moved made no provision for 
exempting from oaths tho-c who had 
conscientious scruples to taking an oath, 
and that, when he attempted to defend 
the omission by referring to the learned 
Judge’s own admission in the notes 
which lie had written oil the Civil Pro- 
cedure Code, that in eight years not eight 
cases of witnesses claiming exemption on 
account of conscientious scruples had 
come before him, that is, not so often as 
once a year, the learned Judge said that 
still, even for so small a fraction, it was 
necessary that the law should provide. 
Now, if it wero necessary, and lie was 
not at all intending to ar^ue that it is 
not, but if it wero necessary that the 
law should specially provide for the 
contingency of a conscientious Bcruple 
that did not occur in this city so often 
as once a year, was it not a fortiori ne- 
cessary that it should provide for the 
preservation of liberty, and perhaps 
of life in such a case as that refer- 
red to in the anecdote he had just 


referred to ? Wa^ the law to mako 
provision for the bare possibility of a 
conscientious M,ruple,$ and to make 
no provision for the great probability 
of life and iiberty being in jeopardy 
from false testimony ? 

Before he sat down, lie wished to be 
allowed to say a word on what fell from 
the Honorable and gallant gentleman 
on the last occasion of this subject be- 
ing under discussion. On his express- 
ing a hope that the Honorable and gal- 
lant gentleman’s experience of Courts 
Martial would lead him to cupport the 
motion, tin* Honorable and gallant gen- 
tleman said that he would wish to see all 
oaths before Courts Martial at once ab- 
olished. IN ow, when, on a question con- 
nected with Military matters, ho was so 
un fortunate ns to hold an opinion that 
dillhred from that held bj r the Honora- 
ble and gallant gentleman, he could not 
but )>o anxious so far to justify him- 
self as to give the gi omuls of his opi- 
nion. When in I S .* * 5 the question 
of abolishing oaths was under discus- 
sion, it was mentioned in papers then 
recorded by the Sudder De.wany Adaw- 
lul , that one ground of objection to their 
abolition was to be found in the state- 
ment of many Military men that Sepoys 
who would state matters as facts before 
a Court of enquiry when they wero not 
sworn, w ould frequently refuse to abide 
by then) .statements when put upon 
their oath before a Court Mnrlial. He 
hoped Unit tlu* Honorable and gallant 
gentleman would be able to admit this 
statement which appeared in the re- 
cords of the iS udder Dcwany Adawlut 
as some justification of bis maintaining 
an opinion upon a subject connected 
with Military matters, that was not in 
accordance with his. 

He had little to sav in explanation of 
the several {Sections of this short Bill ; 
it had been drawn so as to include all 
occasions on which an oatli could ever 
bo demanded, whether from a witness, 
or juror, a party malting affidavit, or 
swearing to the correctness of accounts ; 
afhd the authorities whom it would 
concern included, besides Courts of 
Justice, all persons empowered by law 
to administer oaths and affirmations. 

In the third Clanso provision had 
been made, in accordance with the sug- 
gestion of Loe Honorable and learnt d 
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Chief Justice, for exempting persons 
who had conscientious scruples to 
taking an oath,fnd with some doubt on 
his own part, because, contrary to the 
opinion of a high authority, the Section 
also contained the exemption made in 
the old law in favor of those whose 
rank would, according to the preju- 
dices of the country, make it improper 
to compel them to take an oath. This 
w T ns a point on which, if the Bill should 
pass a second reading, the Council 
would no doubt receive suggestions and 
opinions from various quarters, and 
it might remain an open quest ion for 
decision in Committee. 

lie would only further say that, if 
this Bill should pass a second reading, 
ho hoped that those Honorable Mem- 
bers who represent the several Presi- 
dencies in the Council, would request 
the particular attention of the local 
Governments to its provisions, so 1 hat 
before it went into the Committee ihe 
Council might have the beueliL of know- 
ing what all authorities and particu- 
larly the Native Judges, thought upon 
the subject, and he should not consider 
that an assent to the second rending 
would bind any Honorable Member 
to continued support to the measure 
if the preponderance of opinions should 
be adverse. 

Sm JAMES OUTRAM begged to 
thank the Honorable Member for Mad- 
ras for the opportunity which he had 
afforded him of rectifying the mistake 
which lie had observed recorded in the 
Official Report of the Proceedings of 
the Council, with regard to his epmion 
on lire question of administering oaths 
to Sepoys before Courts Martial. He 
had intended, however, to have pointed 
out the mistake himself. lie would 
now only add that, upon the second 
reading of tho Bill, ho would do himself 
the honor to explain more fully his views 
on the subject, being informed that it 
was not customary to do so upon the 
first reading. 

The Bill was read a first time. 

CIVIL PROCEDURE. # 
Upon the Order of the Day for the 
motion to republish the Bill “ for sim- 
plifying the Procedure of the Courts 
of Civil Judicature not established by 
Royal Charter” being read — 

Mr. CURRIE moved that the Bill 
be re-committed to a Committee of 

Mr. Forbes 


the whole Council for the purpose of 
considering certain proposed amend- 
ments, and more especially with a view 
to his moving for the introduction of a 
new Section regarding set-off. 

Agreed to. 

Siu ARTHUR DULLER said that, 
after he had proposed a Section (which 
had been carried and now stood as 
Section 9 of Chapter II) providing 
for the rejection of a plaint if the 
plaintiff’s right of action appeared 
upon the face of it to be barred by 
lapse of time, the Council went, back 
to a preceding Section (2) which pre- 
scribed the particulars to be contained 
in the plaint. The latter Section had 
been amended so as to require the 
plaintiff to state in the particulars of his 
plaint the ground upon which he claimed 
exemption from tho law of limitation if 
the cause of action accrued beyond the# 
time ordinarily allowed for commencing 
the suit. That being the case, it 
appeared to him t> render unnecessary 
almost all of the Section which he had 
proposed, lie should therefore move for 
its withdrawal; but, beforedoing so, 
lie would suggest that in Section 8 the 
words “ or that the right of action is 
barred by lapse of time’* be inserted 
after the. words “ cause of action” in 
the 5th line, otherwise the Court would 
not have power to reject a plaint which 
appeared upon tho face of it to be 
barred by lapse of time. The Section, as 
it now stood, was insufficient, because 
there might be a cause of action not- 
withstanding that the right to sue 
was barred by lapse of time. 

The motion w'as carried,* and the 
Section as amended passed. 

Sm ARTHUR DULLER then 
moved that Section 9 be omitted. 

Agreed to. 

Section 18 provided that, in issuing 
tho summons, the Court might order 
tho personal appearance of the defend- 
ant or of tho plaintiff. 

Mr. CURRIE said, he thought it 
desirable to have a similar provision 
in this Section to that contained in 
Clause 4 Section XVII of the Small 
Cause Courts Bill. He should there- 
fore move that the following proviso 
be added to the Section: — 

** Provided that no plaintiff or defendant shall 
be ordered to attend in person, who it the time 
is bonA Jide residing at a distance of more than 
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fiftv miles from the place where the Court is 
held.” 

The motion was carried, and the 
amended Section then passed. 

On the motion of Mr. Currie, a verbal 
amendment was made in Section 70. 

Mr. CURRIE said that, although 
the discussion which had taken place 
in the Se< tion relating to set-off, had 
resulted in the omission of that Section, 
it scerned to he the general opinion of 
the Council that the right of set-off, if 
limited to debts, might unobjeotionaMy 
be allowed. Ho therefore moved that 
the following new Section be inserted 
before Section 90: — 

*•' If in {i ‘.nit for dt;l>t. tho ilrfondniit desire to 
pof ntt *»tf:\inst t lie claim of the plaint ill' the 
amount <>1‘ imv debt tine to hfm l‘n<m the plaint- 
ill, lie slnll tender a written stitcinent coii- 
taiiung the particulars nf his demand, and the 
Cmiit, .-hall thcieiipou enquiro into the same. 
Vrovidcil that, if tin* sum claimed hy the delhnd- 

t <*\’ceod the amount coirui/nblo hy the (’unit, 

defendant shall not be allowed to act-otl’ the 

ic unless ho abandon tho excess.” 

Agreed to. 

Mr CURRIE then moved to re- 
store the former Section 167, which pre- 
Fciihed what tho decree should con- 
tain when a claim to set-off was al- 
lowed, with a few verbal alterations. 

Agreed to. 

Mu. CURRIE also moved to trans- 
pose the new Section 32 of Chapter 
I V relating to cross-decrees, so that 
it might stand alter Section 9 of the 
same Chapter. 

Agreed to. 

Ycrbnl amendments were made in 
Sections 5 and 7 of Chapter Y. 

Mr. PEACOCK said, when the Rill 
was before the Select Committee, it was 
thought that, if the Sections were num- 
bered in order from Section 1 to the 
eud of the final Chapter, it would be 
more convenient than the present mode 
of numbering the Sections under each 
Chapter separately. lie therefore mov- 
ed that the Sections be numbered conse- 
cutively. 

Agreed to. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. PEACOCK moved that the Bill, 
as settled in Committed of the whole 


Council, bo published for general in- 
formation, and that it be re-considered 
after two months. 

, Agreed to. 

OATIIS TO HINDOOS AND 
MA1IOMEDANS. 

Mr. II A It IN (1 TON moved that an 
application be made to the Supreme Go- 
vernment that copies of any corres- 
pondence in the Office of the Jlomo 
Secretary which might have taken place 
relative to the administration of Oaths 
to Hindoos and Mahomcdans, and 
which might have led to the passing 
of Act Y of 1 S 40, bo laid beforo tho 
Council, 

Agreed to. 

TILOT COURTS (BENGAL.) 

Mr. CURRIE gave notice that he 
would, on Saturday the 13th Instant, 
move the firsl ivadi ug of a Bill to 
amend the law for tho trial of Officers 
of the Bengal Pilot Service accused of 
breach of duty. 

DELHI AND MEERUT. 

Mr. PEACOCK gave notice that ho 
would on the same day move for a Com- 
mittee of the whole Council on tho 
Bill “to remove from the operation of 
the General Laws and Regulations tho 
Delhi Territory and Meerut Division, or 
such parts thereof as the Governor 
General in Council shall place under 
the administration of the Chief Com- 
missioner of the Punjab.” 

The Council adjourned. 

Saturday , November 13, 1858. 
Present : 

The Honorable the Chief J u&fcico, Vice-Pre- 
sident, in the Chair. 

Hon’ble Lient.-Genl. E. Currie, Esq , 

Sir J . Outrun, H. B. Hariugton, 
Hon’ble H. Ric- Esq., 
ketts, and 

llon’ble B. Peacock, H. Forbes, Esq. 

CIVIL PROCEDURE. 

The CLERK reported to the Coun- 
cil that he hud received from the Home 
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Department, copies of two Despatches I 
from the Court of Direct- ira sug- 1 
jesting the enactment of a law to 
render compulsory the institution of 
Civil Suits in the Courts of lowest 
risdiction competent to take cogni- 
zance of them. 

Me. PEACOCK said, he did not 
think it necessary to move that this 
communication be printed, inasmuch 
as a new Section to the effect proposed 
had been introduced into the Code of 
Citil Procedure. 


ELECTRIC TELEGRAPHS. 

Tnn CLERK also reported that he 
had received from the llomc Depart- 
ment a copy of a correspondence with 
the Superintendent of Electric Tele- 
graphs relative to certain amendments 
in Act XXXI V of 185-t, “for regulat- 
ing the establishment and management 
of Electric Telegraphs in India.” 

Me. PEACOCK moved that the 
above communication be printed. 

Agreed to. 


PENSIONS. 

Mr. PEACOCK postponed the pre- 
sentation of tiie Report of the Select 
Committee oo the Project of a Law for 
applying the provisions of the Govern- 
ment Order of the 1st December 1857, 
which affect Military Pensioners, to 
Pensioners in the Civil Department, 
and to the holders of rent-free laud9 
He said that the Report was not yet 
ready, as there was some difference of 
opinion among the Members of the 
Committee ; besides which, one of 
them (the honorable Member for 
Bombay) was absent. 

PILOT COURTS (BENGAL). 

Mr. CURRIE postponed the mo- 
tion (of which he had given notice for 
this day) for the first reading of a Bill 
to amend the law for the trial of Offi- 
cers of the Bengal Pilot Service ac- 
cused of breach of duty. 


LEASES OF GTI ATWALEE LANDS 
(BEERBHOOM). 

Mr. CURRIE moved the second 
reading of the Bill “ to empower the 
holders of Ghatwalee lands in the 
District of Beerbhooin to grant leases 
extending beyond the period of their 
own possession.” 

The motion was carried, and the 
Bill read a second time. 

MEERUT AND DELHI. 

Mr. PEACOCK postponed the mo- 
tion (of which ho had given notice for 
this day) for a Committee of tho 
whole Council on tho Bill “ to remove 
from tho operation of the General 
Laws and Regulations the Delhi 
Territory and Meerut Division or such 
parts thereof as the Governor General 
in Council shall placo under tho ad- 
ministration of the Chief Commis- 
sioner of the Punjab.” Ho said he un- 
derstood that a communication on the 
subject of this Bill had recently been 
addressed by the Honorable Member 
for tho North-Western Provinces to 
tho Sudder Court at Agra, to which 
no reply had yet been received, 
f 

SMALL CAUSE COURTS (MO- 
FUSSIL). 

Mr. HARINGTON gave notice 
that he would next Saturday move the 
second reading of the Bill “ for the 
establishment of Courts of Small 
Causes beyond the local limits of the 
jurisdiction of the Supreme Courts of 
Judicature established by Royal Char- 
ter”. 

OATHS AND AFFIRMATIONS. 

Mr. FORBES gave notice that he 
would, on the same day, move the 
second reading of the Bill “ concern- 
ing Oaths and Affirmations”. 

TRIALS FOR RAPE. 

Me. CURRIE moved that the Select 
Committee on the Bill “ to enable 
Session Judges to pass sentence on. 
trials for Rape” be discharged, and 
that the Bill be referred to the Select 
, Committees on the Bills for extending 
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the jurisdiction of the Courts of Cri- 
»imnal Judicature of the East India 
Company, for simplifying the proce- 
dure thereof, and for investing other. 
Courts witli Criminal jurisdiction. 
Agreed to. 

PETTY OFFENDERS AND WIT- 
NESSES. 

Mr. CURRIE moved that the Se- 
lect Committee on the Bill “ for enforc- 
ing the attendance of petty offenders 
and witnesses” be discharged, and 
that the Bill be referred to the Select 
Committees on the same Bills. 

Agreed to. 

CRIMINAL JURISDICTION OF 
MOONSIFFS AND TIJIISEEL- 
DARS (N. W. PROVINCES), 

Mr. CURRIE moved that the Select 
Committee on the Bill “ for confer- 
ring Criminal jurisdiction upon Moon- 
sills and Tuhseoldars in tlio North- 
Western Provinces'* bo discharged, 
and that the Bill be referred to the 
Select Committees on the same Bills. 
Agreed to 

The Council adjourned. 

Saturday , November 20, 1858. 
Present: 

The Honorable) the Chief Justice, Vicc-Pre- 
* sidenty in the Chair, 

Hon’ble Licut.-Genl. E. Currie, Esq., 

Sir J. Outram, Hon’ble Sir A. W. 
Ilon'bleH. Ricketts, Buller, 
lfon’ble B. Peacock, H. B. llarington, 
P. W. LoGeyt, Esq., Esq., and 
II. Forbes, Esq. 

NATIVE PASSENGER VESSELS 
(BAY of BENGAL). 

The CLERK reported to the 
Council that he had received from the 
Homo Department a copy of a further 
Extract from Proceedings in the Fo- 
reign Department respecting the eva- 
sion of the provisions of Act I of 1857 
(to prevent the over-crowding of 
vessels carrying Native Passengers in 
# the Bay of Bengal). 

Mr. FORBES moved that the 
* above communication be referred to 
the Select Committee on the former 
communication. 

Agreed to. 


IMPROVEMENT OF COURTS 
(BOMBAY). 

The CLERK reported that be had 
received from the Home Department 
papers r^arding certain suggestions 
made by Mr. II. B. E. Froro for im- 
proving tho Courts in the Regulation 
Provinces of tho Bombay Presidency. 

Mr. LeGEYT said, it was very 
much to be regretted that these papers 
had not been forwarded in time to 
receive the consideration of tho Select 
Committee on tho Code of Civil Pro- 
cedure. They contained some very 
valuable suggestions which lmd been 
made so long ago as 1 852. The opi- 
nions of Judicial, and other Officers 
had been given on them, and he found 
that they were forwarded to tho Go- 
vernment of India in September 1857. 
This still allowed sullicient time to lay 
them before the Select Committee. 

Ho hail looked over these papers, 
which appeared to embrace nine differ- 
ent topics. 

1 st. The want of Courts of Sum- 
mary Jurisdiction and easy access for. 
the disposal of Small Causes. 

This would very properly bo consi- 
dered by tho Select Cormnittco to 
whom tho Bill on the .subject intro- 
duced by tho Honorable Member for 
the North-Western Provinces would 
be referred, if it should pass a second 
reading. 

2nd. The propriety of Judges 
making circuits and trying appeals 
from tho decisions of Moons ids at tho 
stations of tho Moonsi tfs. 

3rd, The examination of Plaintiff 
and Defendant iu a suit. 

This had been provided for in the 
Code of Civil Procedure. 

4 th. Tho want of efficient Bank- 
ruptcy Laws. 

5th. The amendment of the law 
relative to the raising of attachments 
imposed in execution of decrees. 

This was a point which could hardly 
be said to be a closed question in con- 
nection with the Civil Procedure Bill. 
The present provisions in that Bill 
were as nearly as possible tlio same as 
those upon which this letter was a 
commentary, and ho hoped that con- 
sideration vould be given to those 
comments. 
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Oth. The more frequent employ- 
ment of Punchayets. 

7lh, The propriety of raising the 
salaries of Sheristadars. 

This would more properbr be con- 
sidered in connection with ffe subject 
of the constitution of the Courts. 

8th. The advantage of making the 
Establishments of Native Judges a 
portion of the regular stipendiary 
establishment of Government. 

This was a matter which had never 
been before this Council. The Bom- 
bay Government had adopted the 
suggestion, and had stated that the 
result had proved satisfactory. 

9th. The propriety of providing 
good Native Law Books. 

This was not a subject requiring con- 
sideration here. 

lie thought that Mr. Frere’s obser- 
vations and the opinions of the various 
authorities on most of these topics, 
with the Minutes of the Bombay 
Government thereon, should be printed. 
What he proposed to print were in 
respect to the 1st, 2nd, 3rd, 4th, and 5th 
points. He should, therefore, move 
that so much of these papers as relate 
to thoso five points bo printed. 

Agreed to. 

OATHS and AFFIRMATIONS. 

The CLERK reported that lie had 
received from the Home Department 
papers relating to Act V of 1 840 (con- 
cerning the Oaths and Declarations of 
Hindoos and Mahomed ans). 

Mb. HARINGTON moved that 
these papers be laid upon the table. 

Agreed to. 

PENSIONS. 

Mfc. PEACOCK presented the 
Report of the Select Committro on 
the project of a law for applying the 
provisions of the Government Order 
ot the 1st December 1857, which affect 
Military Pensioners, to Pensioners in 
the Civil Department, and to the 
holders of rent-free lands. 

RYOTWAR SETTLEMENTS 
(MADRAS PRESIDENCY). 

Mb. FORBES presented the Report 
of the Seleot Committee on the Bill 
“ for the better recovery of arrears of 
Revenue under Byotwar Settlements 
in the Madras Presidency.” 

Mr. LeQeyt 


PILOT COURTS (BENGAL). 

Mb. CURRIE moved the first read-' 
ing of a Bill “ to amend the law for 
•the trial of Officers of the Bengal Pilot 
Service accused of breach of duty.” Ho 
said, the Officers of the Bengal Pilot 
Service, v^hen accused of breach of duty, 
had the privilege of being .tried by a 
Court formed in some measure on the 
model of Courts Martial. By the Act 
XXIV of 1845, the Superintendent 
of Marine might, when ho thought ne- 
cessary, bring any Member of the Pi- 
lot Service to trial before a Court, 
consisting of a President, two Mer- 
chants, four Ship Captains, and two 
Branch or Master Pilots. The find- 
ing and sentence were to bo accord- 
ing to the votes of the majority of tho 
Court. 

It was provided that, if the breach of 
duty charged against the accused was 
punishable “ under a certain Code, call- 
ed tlio Feual Code, for the better 
order and Government of tho Members 
composing the Pilot Service, passed by 
order of the Right Honorable 1 he Vice 
President in Council on the 21st De- 
cember 1826,” the punishment award- 
ed by the Court was to be that pre- 
scribed by the Code. 

Now it was obvious that the Code 
passed on the 2 1 at December 1826, 
being specified in the Act as that, 
which was to regulate the sentences of 
the Court, no modification of the Code 
could be made otherwise than by 
Legislative enactment, or rather that, 
if the Code were modified, an altera- 
tion of Act XXIV of 1845 would be 
necessary to enable the Courts to act 
in accordance with it. 

So far back as December 1845 the 
Code bf 1826 was represented to bo 
defective, and a revised Code, pre- 
pared by the then Marine J udge Advo- 
cate (Captain Clapperton), was laid 
before Government, and other versions 
of an amended Code were submitted by 
the late Marine Superintendent (Cap- 
tain Rogers), and the President of 
Marine Courts (Mr. Piddington), in 
April 1846 and June 1848. In con- 
sequence of these representations, the 
Legislative Member of Council (Mr. 
Bethune) seemed to have contemplated 
j he preparation of anew law, apparently 
lintending to embrace in that law the 
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provisions of a revised Code ; but no- 
thing was done in the matter. 

In 1852, Mr. Piddington submitted 
to Government a paper on the opera- 
tion of Act XXIV of 1845. He ob- 
served that — 

u A brief experience of the working of this 
Court (moaning tho Courts constituted according 
to tho provisions of the Act) convinced me that, 
while it was a most necessary and useful institu- 
tion, and one most essential* to the safety of the 
1'ort, its utility was much limited from practi- 
cal dofects in 'its constitution, and this judg- 
ment has been confirmed by the many successive 
unsatisfactory findings and sentences which I 
have had to regret, and which have really boon 
at tiinos verdicts against evidence or sentences 
nullifying tho vordicts when tlioso were most 
justly given.” 

Mr. Piddington proceeded to com- 
ment at length upon the unsatis- 
factory operation of the existing Courts, 
and the reasons which had led to such 
a result. He recommended a total 
change in their constitution, and in lieu 
of a Court consisting of nine Mem- 
bers, and deciding according to the 
votes of the majority, proposed one 
consisting of — 

“1. A President, whoso sole decision would 
bo the finding, and his award tho sentence ; this 
last to bo regulated by a detailed Penal Code. 

2. One Branch Pilot, one Merchant Cap- 
tain, and one Mercantile Assessor, to sit with 
tho President, having all tho privileges of mem- 
bers of tho present Courts ; their separate find- 
ings and award of punishment to be stated with 
written grounds, if they think proper to submit 
them, but to be in no way binding upon the 
decision qf the President.” 

This communication therefore raised 
another question altogether different 
from that 9 of the alleged defectiveness 
of the Penal Code of 1 826, and the 
Government had before it these two 
questions ; first, the proposed revision 
of the Penal Code, for which three 
several recommendations had been sub- 
mitted, and secondly, Mr. Piddington’s 
suggestion for a change in the consti- 
tution of the Courts by which the Code 
was to be administered. 

With regard to the first question he 
(Mr Currie) entirely concurred inihe 
opinions expressed by Mr. Grant, then 
Secretary to the Government of India, 
in a Note dated llth December 1852. 
He said : — 

“ What is called a Penal Code is, in fact, no 
more than a part of the regulations of tho Pilot 
Service such as a master lays down for his ser- 
vant's observance. The penalties involve nothing 
beyond what a Master can inflict of his own 
authority on those who chooso to enter or re- 


main in his service, such as dismissal, degradation, 
and suspension from pay. It does not appear 
what necessity there is for patting such instruc- 
tions and penalties into a law. Indeed, from 
the nature of the relation of master and servant, 
the details of such regulations must be subjeob 
to frequent change. The regulations of the ser- 
vice might be left to bp made, and amended 
from time to time, by the Executive Govern- 
ment ; and the penalties for breach of regulation 
or other misconduct might be left to the same 
Government, as well in the case of Pilots as in 
that of any other class of servants in the Civil 
Deportment. All that a law i9 requisite for is to 
enable Government to ascertain facts, to the 
minutest particular.” 

On th# grounds here set forth it was, 
he (Mr. Currie) thought, clear that the 
revision of the so-called Penal Code 
was not within the province of tho 
Legislature, that it should be left to 
the Executive Government, and that 
all that tho law should do in respect 
of tho Code should bo to require any 
Court constituted by law for the trial 
of offences contained in the Code to 
regulate its sentences in accordance 
with it. 

The other question remained, name- 
ly, what was tho best constitution for 
such a Court. Mr. Piddington de- 
scribed the existing Courts as consist- 
ing of : — 

Is*. “A President who is competent and 
perfectly unbiassed. 

2 ndly. Two Merchant Members, who aro on 
some points but partially competent and rarely 
unbiassed by fears of delay or mischief to pro- 
perty in which thoy havo directly or indirectly 
a stake either as Merchants or Under-writers, 
and who allow themselves at times to be a good 
deal lod by the opinions of the Branch Pilots. 

3 rdhj. Four Merchant Captains, of whom it 
may be said at once that, though quite compe- 
tent, two if not throe and sometimes all four of 
them are afraid of, or partial to the Pilots ; and 
of whom* some will not, as they express it, risk 
damage to their owner's intorest and their own 
prospect by appearing to form part of a Court 
which has punished a Pilot, if they can avoid it. 

4 tidy. Two Pilot Members who are as a gene- 
ral rule and naturally tho advocates of their 
own service. To this, however, there are some 
few honorable exceptions, as there are also in 
what 1 have said above of the four nautical and 
other members ; and it must be avowed that their 
fears of damage to their property and prospects, 
if exaggerated, are not wholly unfounded, when 
it is known that tho Pilots have a club of which 
many are members for their mutual support 
in all cases of prosecution.” 

Mr. Piddington remarked that in 
Courts bo constituted 

** there is generally a preponderating majori- 
ty most unwilling to convict ; or who are afraid 
to punish when they cannot avoid convicting ; 
or who compromise with their consciences by 
the quibble that if they are swop {to determine 
and administer justice aooordingto the evidence. 
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Ac., this iloes not oblige them to inflict any se- 
vere punish namt.” 

The remedy whic h he proposed was, 
ns had been stated, that the trial 
should be held by a President or Judge 
assisted by Assessors, the finding and 
sentence to rest 'entirely with the 
President. 

Within the last few months another 
representation had been laid before 
the Bengal Government by the pre- 
sent President of Marine Courts, Mr. 
Graham. This gentleman s|id that, 
without at the time being aware of the 
recommendations of his predecessor 
Mr. Piddingtou, lie had felt it his duty 
to record some remarks on the exist- 
ing Courts. In these remarks he 
writes : — 

“ i wnul.l venture respectfully to bring again 
to |1 m> ii.it i«'o ol Government the* operation of tlio 
] >1 wont system, of which even a limited ex- 
perience convinced me that very material Altera- 
tions wore requisite to rondor those tribunals 
donerving of the confidence of Government or 
the respect of the mercantile community." 

Mr. Graham’s views of the defects 
of tho existing Courts were precisely 
the same with those of Mr. Pidding- 
ton. He observed — 

“ that thorois almost invariably an undno bias 
(and occasionally a most unseemly partiality) 
on tho part of the Pilots on tho Court in favor 
of the arc used. Added to this, the Commanders 
of Ships, whether from fear of injury, as con- 
< lmlod by Mr. Piddingtou, or other cause, 
generally follow tho votes of tho Pilots, even 
on questions other than nautical. The combina- 
tion of these two classos ia sullicicnt at any time 
to out veto tho Merchants and tho President 
(who of com so are entirely disinterested) and 
has at times been productive of decisions muni- 
icstly contrary to the evidence.” 

Mr. Graham, however, did not al- 
together agree with Mr. Piddington in 
respect to the remedy. lio was oppos- 
ed to the system of Assessors, and re 
commended a Court of live persons com- 
posed of the President, two Merchants 
and two Captains of Ships, of whom 
three might be a quorum. The verdict 
to be according to the votes of the ma- 
jority, and tho President to vote only 
in case of the opinions of the other 
members being equally divided. The 
sentence in case of conviction to rest 
with the President. The Superinten- 
dent of Marine concurred generally with 
Mr. Graham, but proposed, instead of 
two Captains of Ships, one Captain and 
one Branch Pilot. 

Considering what had been said of 
tho general mifijmess of the classes of 
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persons (or at least two of the classes 
of persons) of which the Court w r as to. 
be composed to sit as Judges, he must 
say that his own judgment inclined 
rather in favor of Mr. Piddington’s 
plan, namely, a Judge with Assessors. 
But ho found that the Lieutenant-Go- 
vernor of Bengal, whose long experience 
of the business of tbe Bengal Oliice, had 
made him fully acquainted with all 
particulars connected with the Pilot 
| Service, with the feelings of the Pilots, 
and the operation of the existing law, 
was strongly opposed to the plan of 
Assessors which he thought would be 
unpopular and distasteful, and that lie 
would greatly prefer the Jury system. 
The testimony, too, of Mr. Grant, when 
Secretary to the Government of Bengal, 
in a Note upon Mr. Piddington’s sug- 
gestion, supported this view of the 
question, lie said : — 

“The law, Act XXIV of 184->, Section XVIIT, 
requires that every finding and sentence of a 
Marine Court shall bo subject to the approval of 
tlm Governor of Bengal. Tho trials held under 
this law, therefore, always come under the revi- 
sion of Government. Tho result of the expe- 
rience of the threo years and a half that I have 
been in this OiKcc, has been to create the im- 
pression on my mind, that, generally, whore 
thoNO trials liavo been unsatisfactory, the fault 
hay been rather in the penal sentence than in 
the verdict. My own belief is that, if tluso 
Court*, were constituted upon tho principles re- 
cognized in our ordinary Courts of Justice, the 
result would bo generally satisfactory. If the 
President were to perforin the functions of a 
Judge, and tho other Members were restricted 
to tho proper functions of a Jury, that is to say, 
to the decision of the single question of guilty 
or not guilty, free from all the dilhcultics atten- 
dant oil the determination of qucaUftis of degree, 
there is nothing in what I have seen of tho work- 
ing of these Courts, to make me doubt that 
they would work well." 

Influenced by these opinions ex- 
pressed by persons best able from ex- 
perience to form a sound judgment on 
the subject, and being informed also 
that the plan of Assessors, where it had 
had a practical trial, as in Ceylon, had 
not been found to work satisfactorily, 
he determined to provide for a Court 
constituted ou the ordinary principle of 
a Judge and Jury. But it seemed to 
him that, from what had been said both 
by the former and the present Presidents 
of the bias of the Pilots in favor of 
the accused, and their influence on the 
other Members of the Court, it would 
not be right that any Members of the 
Pilot Service should sit on the Jury, 
lie had thought, also, that there was no 
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use in summoning more persons to sit 
^ns Jurors than were really necessary for 
the purpose, and that thtipa umber of 
Jurors should be as smalfas was con- 
sistent with the formation of an effi- 
cient Jury. For these reasons he pro- 
posed ■ that the Jury should consist of 
three persons, namely, two Merchants 
and one Commander of a Merchant 
Vessel, the verdict to be according to 
the votes of the majority of the J urors, 
and the sentence to be pronounced by 
the Judge. 

lie had made provision for a new 
trial in the event of the Judge certify- 
ing the verdict to be dearly contrary 
to the evidence. There were several 
other alterations of tho existing law, 
most of them growing out of the 
change made in the constitution of tho 
Court, but it was not necessary lo oc- 
cupy tho time of the Council with any 
detailed explanation of them. With 
those observations lie begged to move 
the first reading of the Hill. 

Tho Hill was read a first time. 

SMALL CAUSE COURTS (MO- 
FUSK1L). 

Mk. IIAEINGTON postponed the 
motion (bf which ho had given notice 
for this day) for the second reading of 
the Bill “for the establishment of 
Courts of Small Causes beyond the 
local limits of the jurisdiction of the 
•Supreme Courts of Judicature estab- 
lished by Royal Charter.” 

OATHS AND AFFIRMATIONS. 

Mn. FORBES moved the second 
reading of the Bill “ concerning Oaths 
and Affirmations.” 

Me. CURRIE said, lie was not dis- 
posed to concur in the proposal to 
read the Bill a second time. If read 
a second time, it would go forth to the 
public that the principle of the Bill 
had been approved of by the Council, 
and that it was their intention to pass 
it, or some similar measure. lie was 
not at all prepared to agree to this. 
He would not then enter into his 
reasons, because he had reason to be- 
lieve that the Council would consent to 
the course which he was about to 
propose. Otherwise he should wish to 
have an opportunity of stating his 
views on the measure proposed in the 
Bill. 


But, besides the objection already 
stated, he had another objection to 
the publication of the Bill. The ques- 
tion raised by the Bill was, whether 
the present form of adjuration should 
be abandoned, and ,the old forms re- 
vived ; whereas the question before the 
Council when in Committee on the Ci- 
vil Procedure Bill, the question which 
gave occasion lor the introduction of 
the present Bill, was one altogether dif- 
ferent. That question was, whether, 
according to the recommendation of 
Her Majesty’s Commissioners and the 
Select Committee on the Procedure 
Bill, the religious element should not bo 
altogether dispensed with. That was 
the question on which the Council more 
particularly desired to havo informa- 
tion. For these reasons, ho thought 
it highly desirable that the second 
reading of the Bill should be deferred 
for three or four months, and that in 
the meantime measures should be 
adopted for procuring information 
through the several Governments, both 
oil the point to which be had just re- 
ferred, and on the question raised by 
this Bill. The representative Members 
would probably undertake to procure 
that information. 

He therefore begged to move, as an 
amendment, that this Bill be read a 
second time this day four months. 

Mr. FORBES said, in introducing 
the Bill now before the Council, he had 
done so with the view of eliciting infor- 
mation ; as it liad been said by the Ho- 
norable and learned Judge (Sir Arthur 
B idler), at whose suggestion a separate 
Bill had been brought in, that the in- 
formation before the Council did not 
extend over any period within the last 
ten years. He had also himself said at 
the first reading of the Bill, that he did 
not consider that a vote for the second 
reading would pledge Honorable Mem- 
bers to the principle of the Bill. But 
he was quite willing to assent to the 
amendment. He only hoped that 
those Members who represented the 
several local Governments in this 
Council, would press upon them the 
necessity of taking early and decisive 
measures to obtain tho requisite in- 
formation. 

Me. LeGEYT said, hq had no ob- 
jection to the postponement, but ho 
would prefer the adoption of a more 
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decided course. They had bad suffi- 
cient experience of the great difficulty 
of getting information from a distance 
on any subject, however important. 
It was extraordinary that it should 
be so, but so it was. They appointed 
Select Committees on various matters, 
which stood over for three, or six, or 
twelve months, or even for two years, 
waiting for information which had 
never come. 

The question of Oaths, however, 
was one of paramount importance, 
whieh|Should be decided one way or 
the other. Her Majesty’s Commis- 
sioners had proposed that the examina- 
tion of witnesses should be taken with- 
out any oath, solemn affirmation, or 
warning. There had been a Select 
Committee of the Council on this very 
subject of Oaths and Affirmations 
which was discharged two years after 
it had been appointed, and he did not 
believe that a single communication 
had been received by this Committee 
to throw any light on the question. In- 
stead of leaving the matter in the 
hands of four individual representa- 
tive Members to act separately, he 
thought that a Select Committee 
should be appointed with instructions 
to take every means to obtain informa- 
tion from all parts of India. He 
would, therefore, propose as an amend- 
ment that a Select Committee bo ap- 
pointed to enquire and report on the 
matter. 

SIR ARTHUR BULLER said, he 
thought that the moving an amend- 
ment on an amendment would some- 
what embarrass the Council. Nor 
cpuld he see the necessity for such a 
course, as the questions were entirely 
independent of each other. The ques- 
tion now before the Council was — “Shall 
we postpone this Bill for four months 
or not?” When that question was 
disposed of, the amendment of the 
Honorable Member for Bombay might 
be brought forward in the shape of a 
separate and substantive motion. 

Mb. LxGEYT assented, and said that 
be would defer his motion till after- 
wards. 

The VICE-PRESIDENT said, he 
Supposed that the Honorable Member 
for Bengal bad it in contemplation to 

Mr, laQeyt 


| move something in addition after his 
present motion had been disposed of, > 
otherwise dm course proposed would 
be open to tnis objection. # The Bill, if 
not read a second time, would not be 
published, but this Bill was introduced 
upon an understanding that some dis- 
tinct measure should be put forth on 
which the present opinion of the public 
with respect to judicial oaths could be 
taken. If this could be done without 
reading the Bill a second time, it 
might be well to adopt the suggestion 
of the Honorable Member for Bengal, 
and thus to avoid the inference ge- 
nerally drawn from a second reading, 
namely, that the Council had committed 
itself to the principle of the Bill. 
Most of them agreed, even those 
| who like himself thought it a ques- 
tionable policy to abolish oaths in the 
Mofussil Courts, that it was desirable 
to have information of a later date 
than that before the Council. 

Whether the machinery by which 
they were to obtain information was 
to be that suggested by the Honorable 
Member for Bengal, or the Select Com- 
mittee proposed by the Honorable 
Member for Bombay, he (the Vice- 
President) thought it would be equally 
necessary to publish the Bill. 

Mb. CURRIE said, he did not pro- 
pose to move either for the publication 
of the Bill or for the appointment of a 
Select Committee. He did not see how 
the Bill could bo published without 
pledging the Council to an intention to 
legislate in accordance with its spirit. 
He thought, too, thatthere was little use 
in publication. Eor more than a year 
a Bill “ to amend the law relating to the 
recovery of Rent in the Presidency 
of Eort William in Bengal” had been 
before the public, and though it touched 
the interests of every Ryot and every 
Zemindar in the country, nothing had 
been elicited from them. The reference 
to a Select Committee was too often 
tantamount to shelving a question. 
Referring to the list of Select Com- 
mittees, he found a Select Committee 
appointed “ to take into consideration 
the Projects of Law connected with 
the Marine Department, and to prepare 
such Bill or Buis as may be necessary 
with reference thereto.” He believed 
the Ports Bill had been prepared by 
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that Select Committee, but it bad 
ojdone nothing more. He had himself, 
upon the urgent request of the Bengal 
Government, prepared and introduced 
the Merchant Seamen's Bill, and he 
had this day brought in a Bill for the 
reform of Marine Courts. 

Next, there was a Select Committee 
“ to consider and reportupon the question 
of Munfcipal Law for the conservancy 
of Towns in the Territories under the 
Government of the East India Com- 
pany.'' His predecessor had brought 
forward a Bill on this subject for the 
Bengal Presidency which was thrown 
out by the Council, and this Select 
Committee had been appointed, but he 
was not aware that it had ever done 
any thing. 

Again, there was a Select Committee 
appointed “ to consider and report on 
the question of enabling the Legis- 
lative Council to call for evidence." 
A Bill had been brought in, discussed, 
and withdrawn, and this Select Com- 
mittee had been appointed to consider 
the general subject, possibly with the 
intention that the whole project should 
be shelved ; at all events nothing had 
ever been done. 

For these reasons he was of opinion 
that the most effective course would 
be for each representative Member to 
take upon himself to commuHcate 
with his own Government and to 
obtain information ; and he had there- 
fore limited his motion simply to de- 
ferring the second reading of the Bill. 

Mb. CURRIE’S amendment was 
then put and agreed to. 

LITE BAHT, SCIENTIFIC, AND 
CHARITABLE SOCIETIES. 

Mb. CURRIE moved the second 
reading of the Bill “for the regis- 
tration of Literary, Scientific, and 
Charitable Societies. " 4 

The motion was carried, and the Bill 
read a second time. 

DELHI AND MEERUT. 

Mb. PEACOCK moved that the 
Council resolve itself into a Committee 
on the Bill “ to remove from the opera- 
tion of the General Laws and Regu- 
lations the Delhi Territory and Meerut 
Division, or -such parts thereof as the 
Governor General in Council shall 
place under the administration of the 


Chief Commissioner of the Punjab"; 
and that the Committee be instructed 
to consider the Bill in the amended 
form in which the Select Committee had 
recommended it to be passed. 

Agreed to. 

Section I was passed as it stood. 

Section II provided that all suits 
and proceedings which were pending 
at the time when the Delhi Territory 
was placed under the Chief Commis- 
sioner of the Punjab, and which had 
been or might be transferred to the 
Courts or Officers established or ap- 
pointed therein, should be deemed to 
liave been lawfully transferred to such 
Courts and Officers according to their 
respective jurisdictions. 

Mb. HARINGTON said that, 
since the Bill was reported upon by 
the Select Committee, it had occurred 
to the Honorable and learned. Member 
on hia left (Mr Peacock) and himself, 
that the Bill did not provide for 
suits and proceedings instituted subse- 
quently to the Delhi Territory having 
been placed under the Chief Commis- 
sioner of the Punjab, but only for suits 
and proceedings pending at the date 
of the transfer. He therefore moved 
that the following words be added 
to the Section : — 

" And any suits or proceedings which, sub- 
sequently to the time whon the said Torritoiy 
wms so placed under such administration, shall 
have been instituted in any such Court or before 
any such Officer, shall be deemed to havo been 
lawfully instituted." 

The motion was carried, and the Sec- 
tion as amended then passed. 

Section III was passed as it stood. 

Section IV provided that “ all 
appeals or proceedings pending” in the 
S udder Court and Sudder Board of 
Revenue for the North-Western Pro- 
vinces “at the time when the said 
Territory was so placed under the ad- 
ministration of the said Chief Commis- 
sioner," should be determined by such 
Court or Board in the same manner as 
if this Act had not been passed. 

Mr. HARINGTON said that, from 
a communication lately received by him 
from the Sudder Court at Agra, it ap- 
peared that, subsequently to the time 
when the Delhi Territory was placed 
under the Chit f Commissioner of the 
Punjab, several applications for special 
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appeal which, at the date of the trans- 
fer, were pending on the tile of the 
Sudder Court, had been admitted by the 
Court, and aa the Section, as at present 
worded, would not reach these cases, 
he begged to move the insertion of the 
word “now” between the words “all 
appeals or proceedings” and the word 
fi pending” inline 1, and the omission 
of the words “ at the time when the 
said Territory was so placed under the 
administration of the said Chief Com- 
missioner” in lines 7 to 9. 

The motions were severally carried, 
and the amended Section then passed. 

Section V and the Schedule, Pre- 
amble, and Title were passed as they 
stood. 

The Council havifig resumed its 
sitting, the Bill was reported. 

LEASES OF GHATWALEE 
LANDS (BEERBHOOM). 

Mn. CURRIE moved that the Bill 
“ to empower the holders of Ghatwalee 
lands in the district of Beerbhoom to 
grant leases extending beyond the pe- 
riod of their own possession” be re- 
ferred to a Select Committee consisting 
of Mr. Peacock, Mr. Harington, and 
the Mover. 

Agreed to. 

LITERARY, SCIENTIFIC, AND 
CHARITABLE SOCIETIES. 

Mu. CURRIE moved that the Bill 
“ for the registration of Literary, Scien- 
tiQe, and Charitable Societies” bo re- 
ferred to a Select Committee consist- 
ing of the Vice- President, Mr. LeGcyt, 
Mr. Forbes, and the Mover. 

Agreed to. 

OATHS AND AFFIRMATIONS. 

Mb. FORBES moved that the 
Clerk of the Council be directed to 
address the Government of India 
and to express the wish of the Legis- 
lative Council that they would call 
upon the several local Governments to 
obtain and transmit the opinions of 
the several J udicial authorities, Euro- 
pean and Native, upon the question of 
the re-introduction of Oaths, and also 
upon the proposition of Her Majesty’s 
Commissioners that all Oaths and Affir- 
mations be dispensed with, and gener- 

Mr. flarington 


ally to invite the opinions of tile public 
upon the subject. ^ 

Mr. LeGEYT said, he could not agree 
to such amotion in its present shape. He 
did not think it w as at all becoming for 
this Council to ask the Executive Go- 
vernment to do what was their (the 
Legislative Council’s) own duty. Why 
should they uot perform duty 

themselves, either by a Select Commit- 
tee or by the Clerk of the Council ? 

It was not unusual for the Supreme 
Government on matters of general in- 
terest to call for information. His 
own experience of the result of such 
enquiries was not favorable. A cer- 
tain number of copies of the questions 
were struck off and sent every where, 
and in eight out of twelve instances 
they remained a dead letter. Then 
came a refresher, which was after long 
delay followed by a peremptory de- 
mand for replies, and then came apolo- 
gies that press of work and various 
reasons had prevented time or attention 
being devoted to the subject, and one can 
easily judge of the value of the infor- 
mation so elicited. The time thus lost in 
collecting opinions generally defeated 
the object of the enquiry. He would 
much prefer to sec a Select Committee 
appointed with stringent instructions 
and #>n Dowers to enquire into and 
report on what might appear to bo the 
general feeling of the country on the 
proposed change in tbo existing law 
contained in the Bill, and also whether 
the examination of witnesses in Civil 
and Criminal trials without oath, 
affirmation, or warning, as proposed by 
the Commissioners in England, waB ad- 
visable, and for this purpose that tlio 
Select Committee take such mea- 
sures as might seem to them best cal- 
culated to elicit the fullest infor- 
mation ^n this important subject. 
That w'nMho measure, the adoption of 
which he would strongly advocate in 
preference to an application from the 
Council to the Supreme Government 
to obtain information for them. He 
thought that a communication from 
a Select Committee of this Council 
calling for information, with an intima- 
tion that it was urgently required 
within four months and that silence 
would be taken for . assent, would bo 
much more likely to attain the object. 
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iBformffeTQfc also i hmM be sought not 
^only from Ihe Official Authorities* but 
also front the people, an that the Coun- 
cil might acquire knowledge of tho 
real feelings of tho country on this 
subject. There were some oaths that 
carried terror to the native mind, and 
if they were imposed it was pretty 
certain that falsehood would not bo 
told under their direct influence ; but 
such oaths were of su< h a nature that 
they could hardly be conveniently ad- 
ministered in Courts of Justice. He 
believed that the affirmation prescrib- 
ed by the Act of 1840 was not con- 
sidered to convey any religious obli- 
gation; the Brahmins told the Hindoos 
“it is the Peringhee’s oath/’ and the 
Mahomedans said “ you have not beeu 
sworn on the Koran.’ * He believed 
the only part of that Act which made 
any impression, was the warning given 
to the witness that if he spoke falsely he 
would be punished. He believed that 
the dread of punishment would alone 
deter persons whose moral sense 
was like that of most of the witnesses 
who appeared in Courts of Justice in 
India, and to preserve that dread the 
penalty ought to be immediate. He 
trusted he should yet see the Courts 
arm&d with power to punish for false 
swearing by a summary sentence — 
such as fine — which need not be 
irrevocable, but which, he bfelieved, 
would check the wholesale false 
swearing which was said to disgrace our 
Courts. 

Before this amendment was put, 
it was agreed that Mr. JForbes* motion 
and the amendment should be with- 
drawn, to enable Mr. LeGeyt fcp make 
the following motion. 

Mr. Ls'WSYT moved that the Bill 
“ concerning Oaths and Affirmations” 
be published for general information, 

# 

He said that the Honorable Member 
for Bengal had objected to the publica- 
tion of the Bill that it might commit the 
Council to an expression of approval of 
the principle of the Bill. Bat he 
thought that this would not be so, 
because the Bill had only been brought 
in by an individual Member whom 
opinions wore entitled to great consi- 
deration, but nothing had passed to 
pledge the Council. The Bill was pro- 


posed to be published moyply for infor- 
mation, and b& therefore did not see 
how the publication wouM hayenuch aa 
effects* that by the #0* 

norsbje Mehiber for Bengal* 

Mb. CURRIE said, he bad airway 
stated his objection to publicatfen/ 
Notwithstanding any thing that might 
be said in that room, if the *Sill 
were published, it would go forth as 
having received the sanction of the 
Council The Proceedings of the Oottn* 
cil were often not reported at all, or t 
if reported, the report was frequently 
unintelligible, aud probably seldom 
read; therefore the publie generally 
would not know what had passed 
there. The appearance of the Bill in 
the Gazette would he take* as an 
intimation of the intention of the 
Council to pass a measure of this 
sort. 

Tan VICE-PRBSJDNNT said, he 
could not see the slightest objection 
to the publication of the BilL The 
object was to elicit opinions ; it was 
surely desirable that the points on. 
which their opinions were given should 
be stated as definitely as possible, If 
the representative Member sought for 
the information, it would require no 
very astute mind to discover that some 
proposition on this subject had been* 
made, and that there was some inten- 
tion to legislate. The Council now 
committed itself to nothing, and the 
Bill would be put forth as one wbjch 
had been postponed for four nflmlhs, 
because th* Council was desirous to 
obtain further information on the sub* 
ject matter of it before proceeding with 
or rejecting it. 

Mr. CURRJE said that, if this Bill 
were published with some such pre*» 
face as that indicated by the Honora- 
ble and learned Vice-President, it 
would obviate bis objection to tbp 
publication. 

Mb. LbGEYT’S motion was then 
put and agreed to. 

Mu. FORBES’ motion and Mr. 
LeGeyt’s amendment were then again 
brought forward. 

The amendment having been pro- 
posed**- 

Um RICKETTS said, it appeared that 
the were resolved that nothing 

should to ’done until farther -infer- 


L 
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mation had been obtained. The only 
question now was, how it could be 
obtained speedily and completely. It 
was objectionable to apply to the 
Executive Government, for by so doing 
the Council would acknowledge that 
they "had not themselves the power of 
calling for information. If allowable 
under the Standing Orders, he sug- 
gested that the information required 
should be called for by the ( lerk in the, 
name of the whole Council, and not 
in the name of a Committee only. 

Me. PEACOCK said that the Go- 
vernor General in the Legislative j 
Council had the same power of calling | 
for information as the Govern r Gene- 
ral in his Executive Council had. 
Though the Governor General w r as ab- 
sent, yet the Vice-President was ap- 
pointed to supply his place. The Legis- 
lative Council might direct the Clerk of 
the Council to address the locul Govern- 
ments. He was not sure whether the 
Honorable Member for Bombay intend- 
ed that the Clerk should write to the 
local Officers ; the proper course would 
bo to apply to the local Governments 
A request made by tho Clerk of the 
Council by the direction of the Council 
would no doubt be complied with. lie 
saw n > objection to the appointment of 
a Select Committee who would deter- 
mine upon what points information was 
required. 

The VICE-PRESIDENT said, he 
inclined to the proposition of the Ho- 
norable Member for Bombay. The 
Select Committee would be able to con- 
sider the sort of information required, 
and to classify it. He was not prepared 
to say whether they would nave the 
same powers of addressing through the 
Clerk of the Council the local Govern- 
ments andjpher authorities as the 
Council hai. But if they bad not, 
any Member of that Select Committee 
might on any Saturday move for and 
obtain the sanction of the Council to any 
address of that k,ind which it was de- 
sirable to make. The motion of the 
Honorable M ember for Madras, that 
application should be made to the 
Governmentof India, he thought objec- 
tionable. Every additional body in- 
terposed between the Council and those j 
whose information was sought, caused I 
some delay. The Honorable and learned 

Mr. Ricketts 


Member (Mr. Peacock) had suggest- 
ed that the local Governments Bhould# 
be addressed. They would not in that 
case get the opinion of Officers in the 
Non- Regulation Provinces unless the 
expression was understood to include 
Chief C ommissioners, &e. A Select 
Committee, when it met, might see 
other modes of obtaining information 
which did not at the present moment 
suggest themselves to the mind of 
any Member of the Council, and in- 
formation of a kind which W'as not 
procurable through the local Govern- 
ments. 

Mr. RICKETTS observed that a 
letter might be prepared by a Select 
Committee but the call should be in 
I tho name of the Council. Being un- 
usual, it would for that reason be more 
immediately attended to than a letter 
from the Government of India. The 
opinions of Officers in tho Non-Regu- 
lation Provinces should be obt lined by 
addressing the Secretary to the Go- 
vernment of India. It might also bo 
desirable to address questions to indi- 
vidual Europeans and Natives. 

Mr. LeGEYT would leave the 
Select Committee to act in au unres- 
tricted manner. If they thought in- 
formation could be elicit- d from in- 
dividuals, they would forward tho 
papers to them. He was sure Natives, 
to whom such communications would 
be sent by the Legislative Council, 
w ould receive them with great satisfac- 
tion, and feel honored by them. The 
person addressed would show the com- 
munication to his neighbours, and would 
discuss the subject with them. He 
! felt sure that more atteution would 
thus be bestowed on them than if the 
information were sought by a formal 
written letter from the Registrar of 
the Sudder addressed to the different 
Zillah J udges. 

The question being then put that 
the words proposed to be omiited bo 
omitted, the Council divided 

Ayes 4. Noes 5. 

Sir Arthur Buller. Mr. Forbes* 

Mr. LeGeyt. Mr. Haringtoa. 

Sir J amee Outram. Mr. Currie. 

The Vice-President. Mr. Peacock. 

Mr. Ricketts. 

So the motion was negatived. 
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Mr. tOltBES* motion being pro- 
posed — 

Sir. JAMES OUTBAM said, be 
understood the proposition to be for 
an enquiry to fie made through the 
Judicial Officers. His objection was 
that the enquiry should not be confin* 
ed to Judicial Officers. He was not 
sure if the rules of the Council would 
permit his proposing such an amend- 
ment, but he thought that information 
should be sought from all classes, 
whether Europeans or Natives, and 
whether Government Servants or not. 
The object was to ascertain what were 
the true feelings of the Natives on 
this subject, and they were not so likely 
to attain that object if the enquiry 
were confined to official channels. 

The VICE-PRESIDENT said 
that the Honorable Member who last 
addressed the Council had anticipated 
him in the objection which he had in- 
tended to make t<> the proposition of 
the Honorable Member for Madras. 
The doubt in his (the Vice- President’s) 
mind was as to the power of the local 
Governments to call for information 
from ncn-official persons. The amend- 
ment of the Honorable Member for 
Bombay was calculated to have that 
effect ; but as it had been negatived, 
he did not see what amendment could 
be grafted upon the original question, 
which would have the^samo effect. 

Mk. FORBES then withdrew his 
motion, and made the following amend- 
ed motion, namely, that the Clerk of 
the Council be directed to address the 
Government of India and the local 
Governments, and to request them to 
obtain and transmit the opinions of 
the several Judicial and Revenue Au- 
thorities, European and Native, and 
of such oilier persons as the local 
Governments might think fit, upon the 
question of the re-introduction of Oaths, 
and also upon the proposition of Her 
Majesty’s Commissioners that all 
Oaths and Affirmations be dispensed 
with, and generally to invito the opi- 
nions of the public upon the subject. 

Agreed to. 

Mr. LeGEYT said, he thought 
that, before dismissing the subject, 
they should come to a distinct under- 
standing as to what was to be done, 


either that a Select Committee should 
be appointed for the purpose of con- 
sidering and settling the letter to be 
addressed or that the letter, when 
drawn up by the Clerk of the Council, 
should be circulated among the Mem?, 
bers, and brought forward at the next 
Meeting, when it might be proposed 
that the following letter be sent to the 
Government of India and the local 
Governments. This would have the 
advantage of ensuring a wider circula- 
tion, for the letter would be read, and 
reported in the newspapers, and men's 
minds would be turned towards the 
matter, before the official communica- 
tions reached them. 

After some conversation — 

Mr. LeGEYT moved that the Clerk 
be directed to frame aud circulate the 
letter among the Members of the 
Council, and that the letter be after- 
wards submitted to the Council for 
adoption. 

Agreed to. 

RYOTWAR ARREARS (MADRAS 
PRESIDENCY). 

Mr. FORBES gave notice that he 
would on Saturday next move for a 
Committee of the whole Council on 
the Bill “ for the better recovery of 
Arrears of Revenue under Ryotwar 
Settlements in the Madras Presi- 
dency.” 

The Council adjourned. 


Saturday , November 27 , 1858 . 


Present : 

The Hon’ble the Chief Justice, Vice- 
President , in the Chair. 


Hon’ble J. P. Grant, 
Hon’ble Lieut.-Genl. 

Sir J, Outrani, 
Hon’ble H. Ricketts, 
Hon’ble B. Peacock, 
P. W. LeGeyt, Esq., 


E. Currie, Esq., 
Hon’ble Sir A. W- 
Buller, 

H. B. Haringtou, 
Esq., and 
H. Forbes, Esq. 


ACTS OF THE COUNCIL. 


The CLERK reported to the Coun- 
cil that he had received from the 
Home Department a Despatch from 
the Secretary of State for India re- 
viewing Acts I to XIX of 1858, xt ' . 
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LIMITS OF FOHT8 (PRESIDEN- 
CY TOWNS, &c.). 

The CLERK reported that he had 
received from the Home Department 
papers regarding the limits of the 
Forts at the Presidency Towns and in 
the Straits Settlement, which it was 
proposed to exclude from the jurisdic- 
tion of the Commissioners of Police and 
Municipal Commissioners. 

OFFICE OF CORONER 
(STRAITS SETTLEMENT). 

The CLERK reported that he 
had received a communication from the 
Governor of the Straits Settlement on 
the subject of the abolition oftl.e Office 
of Coroner in that Settlement, or its 
limitation to the precincts of the Towns 
only of the several Stations. 

Mb. PEACOCK moved that the 
above communication be printed. 

Agreed to. 

SMALL CAUSE COURTS 
(MOFU8SJL). 

Mb. HARINGTON moved the 
second reading of the Bill c< for the es- 
tablishment of Courts of Small Causes 
beyond the local limits of the jurisdic- 
tion of the Supreme Courts of Judi- 
cature established by Royal Charter.” 

Sib ARTHUR BULLER said, he 
hailed with great satisfaction t lie ap- 
pearance of this Bill. lie looked upon 
it as a move in the right direction, and 
peculiarly opportune and valuable at 
the present moment, as he thought 
the Council were in no slight clanger 
of marring all its attempts at judicial 
reforms by begiuniug at the wrong end. 
They had disposed, he hoped satisfac- 
torily, of the principal difficulties of 
Procedure, but they had still to deal 
with the more important question of 
the reform of our Courts. He 
thought he was not wrong in calling 
that the more important question, for 
surely the interests of justice were far 
more substantially secured by the 
trustworthiness and efficiency of the 
functionaries by which it. was adminis- 
tered by any simplicity or perfec- 
fcioff drProcedure ; and when he spoke 

the danger of their beginning at the 
String end, his fear was that, instead 
of directing their beftt efforts so to 


purify and improve our Courts of first 
instance that they should be the leasts 
likely to go wrong, they might be 
induced to leave them too much as 
they were, and to expend their inge- 
nuity and their resources in devising 
the best means of correcting their 
errors after they had been committed. 
This fear was the more natural, be- 
cause the course he was deprecating 
not only oflered a more inviting oppor- 
tunity for the exercise of their legis- 
lative invention, but because it had 
the additional attraction of being 
essentially the course recommended by 
the high authority of the Royal Com- 
missioners He welcomed this Bill, 
therefore, as boldly enunciating an op- 
posite principle. He welcomed it be- 
cause he saw in it a deliberate, and, 
as far as he could judge, a well con- 
sidered plan to supplant, wherever it 
could be done, the existing Courts in 
which they had no faith, by better 
and more trustworthy tribunals. He 
fully felt the boldness of questioning 
any scheme which had the sanction of 
gentlemen of such experience and ac- 
knowledged ability as the Royal Com- 
missioners. But nevertheless he would 
not shrink from * declaring his strong 
conviction that the scheme, as deve- 
loped in the Blue-Book, was open to 
many serious objections, but eminent- 
ly to the objection of beginning at the 
wrong end. It • elaborated with the 
greatest care a wide-embracing, though 
still, he believed, impracticable system 
of appeals. But it did nothing to 
elevate the character of the inferior 
Courts of original jurisdiction ; and 
leaving them in their normal state of 
inefficiency, it multiplied their chances 
of doing mischief by orf the one hand 
extending their jurisdiction, and on 
the other by taking away in the vast 
majority of cases the right of ap- 
peal, which was the only safeguard 
they possessed against the certainty 
of not unfrequent failure of justice. 

The great merit of this Bill on the 
contrary was that it boldly enunciated 
the principle of prevention and not of 
cure, and struck at the root of the real 
mischief. It was useless disguising or 
hesitatingly admitting the fact that the 
Moonsifis' Courts were utterly untrust- 
worthy, Sueh was notoriously the 
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case $ and instead of taxing their in- 
genuity to discover the sort of super- 
structure that should sit most safely 
upon that rotten foundation, they had 
far better devote their best energies to 
the repairs of the foundation itself, for 
in his belief the cunningest scheme of 
appeals they could devise would do but 
very little towards defeating the orga- 
nized and time-honored corruption of 
the existing Courts* 

[Here Sir Arthur Buller was obliged 
to resume bis seat ; being prevent- 
ed by indisposition from proceeding 
farther*] 

The VICE-PRESIDENT said, he 
entirely agreed with the Honorable 
and learned Member who had just 
spoken, and regretted that indisposi- 
tion had prevented his saying more. 
The Bill might to some seem open to 
the objection, that it proposed but a 
partial remedy, and that it established 
Courts only in certain Districts. The 
Bill originally proposed by the Honor- 
able and harned Member (Mr. Pea- 
cock) provided for tl»e establishment in 
every village and in every locality of 
Small Cause Courts having final juris- 
diction except in reserved cases, or on 
what was known as special appeals 
on points of law. It must, however, be 
admitted that the large body of evidence 
elicited by the re-publication of that 
Bill, showed a general opinion that 
Moonsiffs could not be trusted with that 
jurisdiction. He did not protend to say 
whether that opinion was right or not, 
but he thought that the Honorable and 
learned Member and the Council had 
exercised a sound discretion in not at- 
tempting to force the Bill on the com- 
munity in opposition to a feeling so gen- 
erally entertained. On the other hand, 
the Council had the recommendations of 
Her Majesty’s Commissioners, which 
would leave the jurisdiction of the 
Moonsiffs much as it was, with the old 
system of appeals. 

This Bill was framed on a correct 
principle, 4>ut the measure was to be 
regarded as experimental. The new 
Courts would be introduced at first 
into certain places, and, when tested, 
he had no doubt that in a few years 
they would be extended. He there- 
fore saw nothing in the objection that 


the Bill would favor certain Idealities, 
for other places would ultimately share 
in the benefits. 

In addition to what had fallen from 
the Honorable and learned Member who 
preceded him, he must say that, not only 
as regards Courts of first instance, but 
also as regards all Courts, the Code. of 
Civil Procedure was an imperfect re- 
medy, and they must hope that a reform 
of the Courts would be among the mea* 
sures of judicial reform to be intro- 
duced by their successors, if not by 
themselves. 

The Select Committee on the Pro- 
cedure Bill had considered several 
schemes for the re-constitution of the 
Courts, but feeling that financial and 
other considerations might retard the 
adoption of any one of their schemes, 
and the creation of new Courts which it 
involved, they had thought fit to present 
the Code of Procedure, as being, so far 
as it went, a remedial mensurc. He 
must repeat, however, that it was to be 
considered as an instalment only in the 
way of judicial reform. He would 
further say that, although his Honora- 
ble and learned friend had accurately 
described the Moonsiffs* Courts as the 
root of the evil, he thought that they 
must look higher also, and to the very 
top of the tree, and that no substantial 
good would be done until some mea- 
sure was devised by which the Sudder 
Court was relieved from the great 
pressure of work which at present 
clogged its action. 

Another most important considera- 
tion connected with the constitution of 
improved Courts of original jurisdiction 
was, that some solution, satisfactory to 
a large and increasing class of the com- 
munity, might thereby be afforded of 
that question which, however shelved 
for a time, must ever recur, and must 
sooner or later be decided, namely, the 
provision of competent tribunals for the 
trial of Europeans at such a distance 
from the Presidency Towns as to make 
the wide Criminal jurisdiction of the 
Supreme Courts sometimes nugatory, 
and always most difficult and expensive. 

Taking this Bill as far as it went, bo 
thought that the Council Was under 

S eat obligation to the Honorable 

ember for the North-Western Pro- 
vinces for its introduction. ^ 
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Mr. LkGEYT said, no one felt more 
deeply than he did the weight of obli- 
gati n under which the Council lay 
to the Honorable Member for the 
North-Western Provinces for the in- 
troduction of the present Bill. But 
he was sorry he could not support the 
Bill. In bringing it forward, he was 
sure that the Honorable Mover had 
felt that the Code of Civil Procedure, 
the rules contained in which were pro- 
posed to be followed for the disposal 
of cases under this Bill, was an imper- 
fect and insufficient measure. He had 
no objection to the principle involved in 
this Bill, of conferring final jurisdiction 
on Courts of original jurisdiction, 
but he confessed ho did not approve of 
the Bill as brought forward in its 
present shape, and he would have 
much preferred if the whole question 
of the re-constitution of the Courts 
had been first brought forward. He 
looked upon the Bill as a patchwork 
and piecemeal sort of legislation. 

Probably this Bill would pass, but 
it would take some time before it came 
into operation, since the several local 
Governments would probably have dif- 
ferent views as to how theso Courts 
should be constituted, and by whom 
they should be presided over. If, there- 
fore, instead of this Bill, a measure 
had been brought forward having the 
effect of forcing on the question of the 
constitution of the Courts, it would 
have been the first step in the right 
direction. That the judicial administra- 
tion of this country required improve- 
ment, had never been denied. The 
question had been before the Legislature 
for several years past, and had been fully 
discussed. Very little, however, had 
proceeded as yet from that discussion. 
The Bill “ for the more easy recovery of 
small debts and demands" which was 
suffered to drop still-born at an ad- 
vanced period of gestation, and the pre- 
sent Bill, were the only practical at- 
tempts which had be* n made to amend 
the present course of the administration 
of Civil Justice ; for the Civil Proce- 
dure Bill (he spoke particularly in 
reference to the Presidency of Bom- 
bay) would not alter it in any mate- 
rial point. The judicial administra- 
tion required improvement, not from 
th? ' untrustworthiness of the Native 
Judges, for he believed there was no 


great extent of corruption among 
them. In his opinion there were not . 
more faithful or assiduous Officers of 
Government than the Native Judges ; 
but they did not give satisfaction, 
and why so P The cause he thought 
was attributable solely to the Proce- 
dure. He observed that all persons— 
plaintiffs, defendants, and witnesses — 
united in condemnation of our Courts. 
Defendants complained probably be- 
cause they were compelled to pay their 
debts, but plaintiffs had just cause of 
complaint. They complained of the te- 
dious process of recovering what was 
their due, and of the still more tedious 
process of putting the decree (when 
they obtained one) into execution. 
Witnesses complained of being taken 
and detained from their homes at a 
very inadequate remuneration. All 
these classes of non-contents had unit- 
! ed in the outcry against the present 
system, to which no sufficient answer 
had yet been given. But now the 
tiino had arrived when a remedy must 
be devised, and that remedy was a total 
re-organization of the Courts from the 
lowest to the highest. He would pro- 
pose only two classes of Courts, namely, 
Nmall Cause Courts with original juris- 
diction limited to a certain sum, and 
Courts in each district composed of 
three Judges having final jurisdiction. 
The Small Cause Courts should be pre- 
sided over by J udges possessing the 
confidence of* the people. But he 
would not give the present Courts 
final jurisdiction. The verdict of the 
country was against such a measure, 
and he could not see how the Council 
could force upon so large a population 
as that of India any thing short of 
what he had proposed. 

This Bill however did not go far 
enough. It provided for final juris- 
diction under fifty Rupees, and so far 
so good. But it did not meet the uni- 
versal objection advanced to giving 
certain J udges that power. If it was 
intended that Natives should not pre- 
side over these Courts, then there 
must be European J udges only. He 
thought himself that Natives should 
not preside over these Courts, and 
that they Bhould be presided over by 
Europeans. But such a general in- 
novation would require the gravest 
deliberation before it was adopted. 
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If the Civil Procedure Bill was not 
sufficient to make the administration 
as perfect as it should be, and he took 
the very introduction of this Bill to 
be an admission to that effect* he 
would respectfully advocate the post- 
ponement of the present Biil till mea- 
sures had been adopted for determin- 
ing the question of a reform in the 
constitution of our Civil Courts If 
this should be conceded, he was pre- 
pared to move for the appointment 
of a Select Committee to enquire aud 
report on the subject, with instructions 
t > report progress monthly to the 
Council till its labors on the subject were 
completed. In the course of six months, 
he thought, the Committee wo.uld 
have ample materials from which to 
prepare a law, which, he believed, might 
be perfectly satisfactory to Govern- 
ment and the public. He did n ;t 
think the Code of Procedure would 
answer. Its elaborate provisions were 
not necessary, and they must adopt a 
much more simple procedure. The 
present system was unsuited to the 
genius of the people and was far be- 
yond them. They were not prepared 
for the niceties of our judicial system. 

Under this view of the subject, 
he should fed it his duty to oppose at 
present the second readiug of thin 
Bill. 

Mr. PEACOCK said, every one 
who knew anything of the Courts 
of Justice in this country must be 
anxious to see them improved. The 
constitution of new Courts presented 
various and great difficulties, not only 
oil financial considerations, but also ou 
account of the materials* from which 
the Courts must be composed. But he 
bad no doubt that these difficulties 
would eventually be got over. The 
Select Committee on the Civil Proce- 
dure Bill had anxiously considered this 
question, but bad not come to a final 
conclusion. 

He was surprised however to hear 
the Honorable Member for Bombay 
speak as he had done, when he express- 
ed a wish that some one should intro- 
duce a Bill to force on a consideration 
of the question Such a speech might 
have come from one who had not been 
a Member of the Select Committee on 
the Civil Procedure Bill, but the 
Honorable Member was a Member of 


27, 1858.] Courts (Moftmil) Bill. 782 

that Committee. Why the Honorable 
Member had changed his opinion, 
since that Committee presented their 
Report, he (Mr. Peacock) knew not \ 
but he found it stated as follows in 
the Report of that Committee 

“ The Important subject of the constitution of 
the Civil Courts has been much considered by 
us, and various schemes (chiefly concerning 
Bengal aud the North- Wcafcj&m Provinces) 
have been proposed for consideration ; as yet 
we are not prepared to report upon this subject, 
and we do not think it necessary to delay the 
Report on the several Bills and the further pro- 
gress of this Bill, through its subsequent stages, 
until schemes have boon matured for all the 
Presidencies, and until sanction has been attain- 
ed for (lie increased expenditure which it seems 
probable will be neoessArj* whatever schemes may 
be ultimately adopted. When Alie Bills relat- 
ing to Criminal Procedure have been revised by 
Select Committees, and when it has been consi- 
dered in what mode and among what Courts 
jurisdiction in Criminal matters should be distri- 
buted, and also to what extent Appeals in Cri- 
minal cases should be allowed, the subject of the 
constitution of the Courts and the several schemes 
devised may be more conveniontly discussed in 
the form of a separate Bill. The Hill prepared by 
us, an it now stands, provides a form of Proce- 
dure fitted equally to the Civil Courts at present 
established, and to those which may hereafter 
be substituted for them.’* 

Now the Honorable Member had 
signed that Report. Had he since chang- 
ed his views ? Why did he now wish 
some one to force on a consideration of 
the matter and that this Bill be post- 
poned ? The Council could not provide 
fur the constitution of the Courts with- 
out consulting the Executive Govern- 
ment, and probably the Homo Authori- 
ties, upon the financial question neces- 
sarily involved in it. The Select Com- 
mittee had therefore thought it better 
that the Code should not be delayed on 
this account. The Honorable Member 
for Bombay, however, who had signed 
the Report of that Committee, and who 
had agreed to it, with one exception 
(he, Mr. Peacock, believed), now came 
forward to propose a postponement of 
tho Code of Procedure, and to say that 
that Code was cumbrous. Why did he* 
not oppose it, when the Bill was in 
Committee ? He (Mr. Peacock) should 
have thought from his speech that the 
Honorable Member had not been a 
Member of that Committee. 

He was glad to see this Bill brought 
forward. Ho was an advocate for pass- 
ing the former Bill “ for the more easy 
recovery of small debts and demands. 
But such s trong objections had been 
made to giving Moonsifis final juris- 
diction even to the extent of fifty 
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Rupees, that he did not press the 
third reading of that Bill, llor Majesty's 
Commissioners had about the same 
time reported that, if the Code of Pro- 
ccdure were passed, there would be no 
necessity for Small Cause Courts. 

This Bill would enable the local 
Governments, with the sanction of the 
Supreme Government, to establish 
Small Cause Courts, and, without wait- 
ing for sanction, to invest certain 
existing Courts with Small Cause juris- 
diction. It enabled the local Govern- 
ments to appoint better Judges than 
now existed for the tml of small 
causes where such Courts might be 
considered most necessary, and it gave 
them final jurisdiction under fifty 
Rupees. Under the^e circumstances he 
was determined to give the Bill his 
support. 

He could not think it necessary, after 
what the Select Committee had stated 
in their lleport, to appoint another 
Committee to consider the constitution 
of the Courts. The Honorable Member 
for Bombay could bring the question 
again before the Select Committee, or 
if he wished to press the whole Council 
to a decision upon the subject, ho could 
bring in a Bill of his own There was 
nothing to prevent him from adopting 
that course. 

[Mu. LeGEYT. — T ho Select Com- 
mittee was discharged ] 

The Select Committee had not been 
discharged so far as tho question of the 
rc-constitution of tho Courts had to be 
considered, as he (Mr. Peacock) un- 
derstood it. It was easy for the Ho- 
norable Member to introduce a Bill. 
Why should ho wish that some one 
else should do that which it was com- 
petent to himself to do ? 

Mr. RICKETTS said that, after 
the good reasons given by the Honor- 
able and learned Member (Mr. Pea- 
cock) for the delay in bringing for- 
ward the general question of the re- 
organisation of the Courts, it was 
useless for him to say anything on 
the* subject. They were all aware how 
antfoQ# all classes were that the ques- 
tion should be pushed forward. Only a 
few days ago, a paper had been commu- 
nicated to the Legislative Council by the 
government of India, being an extract 
Peacock 


I from a letter addressed by it to the 
Bengal Government, relative to tho 
necessity of relieving the Sudder Court 
of a large mass of its least important 
business, in order to allow the regular 
numbor of Judges to dispose of the 
most important portion satisfactorily 
and without falling into arrears. It 
had lately been determined that the 
system of full benches for hearing spe- 
cial appeals should not be interfered 
with Of course expense was augment- 
ed bv that system ; but seeing that all 
parties— pleaders, suitors, J udge, and 
Government— had expressed approval 
of it, it was not thought proper for the 
sake of a small saving to alter it. It ap- 
peared from the Report of the Select 
Committee un the Civil Procedure Bill 
that the question of tho re*organiza- 
tion of the Courts was postponed on the 
ground of expense ; but it was very 
desirable that tho re-organization of 
the Courts should bo effected without 
any delay that could be avoided. 

Mr IIARINGTON said, he would 
endeavor to answer the objections of the 
Honorable Member for Bombay, first 
thanking the Ilonoiablo and learned 
Judge on his left /'Sir Arthur Buller) 
and other Honorable Members for the 
favorable notiee taken by them of Ins 
humble efforts in bringing in the pre- 
sent Bill. 

Tho charge made by the Honorable 
Member for Bombay against the Bill 
was tho same as had been brought 
against other measures introduced by 
him, namely, that it was piecemeal 
legislation, but he apprehended that 
all legislation partook more or less of 
that character. 

If he had understood the Honorable 
Member rightly, he did not object al- 
together to the Bill so far as it went, but 
he considered that it did not go nearly 
far enough. Now it was just this ob- 
jection of not going far enough which 
had been the means of depriving the 
North-Western Provinces and the 
Lower Provinces of the Presidency of 
Bengal at least, for the space of nearly 
four years, of the great benefits which 
might have been expected to result 
from the establishment of Courts of 
Small Causes in those Provinces, and 
which, if the views of the Honorable 
Member for Bombay were adopted by 
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a majority of the Council, would, he 
• ventured to predict, have the farther 
effect of postponing the establishment 
of Courts of that description for an in- 
definite period. The same objection had 
already proved itself in onejnstance a 
fatal' apple of discord, and, if acted 
upon in respect to the Bill under dis- 
cussion, such, he feared, would again be 
its character. 

In the year 1854. Mr. Mills ivnd him- 
self were engaged, under the orders of 
the Supreme Government, in preparing 
a Code of Civil Procedure for the use 
of the Courts of the East India 
Company in the three Presidencies, 
bnt knowing how urgent was the 
demand throughout the country for 
Courts which should have power sum- 
marily to dispose of petty actions of 
debt and the like according to a sim- 
ple mode of procedure, they put aside 
for a time the work on which they 
were specially employed, and drew up 
a Bill for the more easy recovery of 
small debts and demands which they 
at once submitted for the consideration 
of the Governor General in Couucil, 
and which, on the establishment of 
this Legislature, was transferred to it 
exactly, he believed, in the form in 
which it had been prepared by Mr. 
Mills and himself. 

In that Bill it was proposed that the 
Government should have power to con- 
stitute separate Courts of Small Causes 
for the trial of the simpler classes of 
suits, wherever the amount of litigation 
promised to afford sufficient employment I 
for the Officers appointed to preside in 
those Courts, and, where such was not 
the case, to invest any of the Judges of 
the existing Courts with Small Cause 
Jurisdiction, who might be reported by 
the Sudder Courts qualified in all res- 
pects to exercise the same. This pro- 
vision for the gradual introduction of a 
system of Courts of Small Causes, as 
fitting instruments could be found for 
successfully carrying it out, met with 
the cordial approval, he believed he 
might say, of nearly all the local autho- 
rities who were consulted at the time, 
and who must be regarded as amongst 
those best qualified to give an opinion 
on the subject. Amongst the autho- 
rities who supported the proposition 
of Mr. Mills and himself, were the pre- 


sent Lieutenant-Governor of Bengal 
and the late Lieutenant-Governor of 
the North-Western Provinces, Mr. Col- 
vin. The Select Committee, however, to 
whom the Bill was referred for report, 
took a different view. They thought 
that the Bill did not go far enough, 
and they accordingly recommended, 
and a Committee of the whole Council 
adopted their recommendation, that the 
Section which Mr, Mills and himself 
had introduced should be struck outf 
and that a new Section should be sub- 
stituted for it by which the Court of 
every Moonsiff in the Country with- 
out distinction would, simply by the 
passing of the Bill, have been consti- 
tuted a Court of Small Causes for the 
trial of suits up to the amount of fifty 
liupees. 

The opinion of the public on this 
amendment was invited by the re- 
publication of the Bill, end as was no- 
ticed by him in the remarks which ho 
had ventured to address to the Coun- 
cil in introducing the present Bill, the 
result of the invitation was an almost 
unanimous verdict in favor of the Sec- 
tion proposed by Mr. Mills and him- 
self,- and against the amendment 
adopted by the Committee of the 
whole Council on the recommendation 
of the Select Committee. He would 
not take up the time of the Council 
to-day by reading again the opinions 
elicited on this point. Those opinions 
were embodied in the printed papers 
which were iii the hands of Honorable 
Members, and any Honorable Member 
could refer to them if he pleased. 

Before the subject again came un- 
der discussion, the Code of Civil Pro- 
cedure prepared in England by Her 
Majesty’s Commissioners for the use of 
the Civil Courts in this country was re- 
ceived in Calcutta, and as the framers 
of that Code declared that the procedure 
which it prescribed would, in the 
simpler classes of suits, be equally 
expeditious and economical with that 
followed in the Courts of Small Causes 
at Calcutta, Madras, and Bombay, a 
plausible ground presented itself for 
postponing the further consideration 
of the Bill before the Cquncil, and it 
had .continued quietly to slumber in 
the Office of the Clerk of the Council 
from that lime to this, nor did he think 
that, in so far as the particular amend- 
M . . 
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ment of the Select Committee to which 
ho bad been referring was concerned, 
its repose would ever be disturbed, 
for he could not conceive that in the 
face of the strong and decided opinion, 
which had been so generally pronounc- 
ed against the amendment in question, 
the Council would insist upon it as a 
condition of any Bill of this nature 
which might be passed that it should 
be enforced at once throughout the 
country. As had been remarked by 
him on a former occasion, ho did not 
think that this course would consist 
with their duty to the public. 

Had the original pioposition of Mr. 
Mills and himself been allowed to 
stand, and looking to the very favorable 
reception which it had so generally 
met with, he certainly did think that 
it was a subject of deep regret that it 
liad been put aside for the amendment 
proposed by tho Select Commit too on 
the Bill, there could scarcely be a 
doubt that Courts of Small Causes 
would long since have been establish- 
ed at tho Sudder Stations of the differ- 
ent Districts and in all the principal 
Towns and Cities in the interior to the 
great bcueiit of the people residing jlu 
those places ; but the objection mention- 
ed by him was raised, and what had 
been the consequence ? Why, at the 
end of 1858, instead of the greater 
part of the country bung covered with 
Courts of Small Causes, they were en- 
gaged in debating only whether a Bill, 
for the establishment of Courts of that 
description, should be allowed to be 
read a second time, 

Tho Honorable Member for Bom- 
bay in the speech winch ho had just 
delivered, had given them a sketch of 
the Courts which lie was anxious to see 
established, but without further infor- 
mation, and indeed until the y lan of tho 
Honorable lumber had assumed a more 
definite shape, it was difficult to form 
an opinion as to its merits. If, however, 
the Honoiable Member would bring in a 
Bill embodying the scheme of Courts 
which he was disposed to prefer to the 
plan proposed by him (Mr. Ilarington), 
he promised to give it his best atten- 
tion, and to divest himself, as far as 
possible,' of those feelings of favorit- 
ism .which every parent was supposed to 
entertain for his own offspring, in 
omter that ho plight subject the 
* Mr. ilarington 


measure *of the Honorable Member to 
a fair and impartial comparison with#- 
the Bill introduced by him, and shot Id 
the result of that comparison be 
favorable to the scheme of the Hon- 
orable Member and that scheme should 
appear to him suited to the part of the 
country which he had the honor to re- 
present, he would at once abandon Ins 
own Bill and support the Bill of the 
Honorable Member. But he beg- 
ged the Honorable Member to bear in 
mind tho great length of time that the 
subject of the future constitution of the 
Courts in this country had bceu under 
the consideration of the Council, and 
thai up to the present time little, if any, 
progress had been made towards the 
solution of this very difficult question. 
If therefore the Honorable Member 
really contemplated introducing a Bill, 
ho must be allowed to express a hopo 
that no time would be lost in bringing 
it in 

It whs scarcely necessary for him 
to add that this was not a final mea- 
sure. He bad never pretended that it 
was. It was n beginning only ; but, 
ns remaiked by the Honorable and 
learned Judge on Ins left (Sir Arthur 
Built r), it was, he believed, a beginning 
in the right direction, and to show 
the extent to which it went, it was 
sufficient t or him to say that it was 
calculated that m the North-Western 
Provinces at least sixty per cent of the 
ontiro civil business arising within 
those Provinces would be cognuablo 
under the provisions of the present 
Bill should it pass into law ; so that, 
although the Bill certainly professed to 
deal with littlo suits only, lie thought 
that the Honorable Member of 
Council opposite (Mr. Bicketts) 
would admit that it was not a “ little 
Bill”. This brought lmn to the ob- 
servations which had fallen from tho 
Honorable Member of Council in res- 
pect to the large amount of business 
which now devolved upon the Sudder 
Courts, and here also theBill brought in 
by him would operate most beneficially, 
since it proposed to cut off the right of 
special appeal to the Sudder Court in 
all cases of debt and the like, cogniz- 
able under the Bill, in which the 
amount or value of the property in dis- 
pute did not exceed the sum of five 
hundred Rupees. In every such case, 



769 Madras Ryotwar [November 27, 1858.] Settlements Bill . 770 


under the present system, however tri- 
fling in amount, the parties might prefer 
a special appeal to the Sudder Court, 
and the relief therefore which the Bill 
would afford to that Court would be 
very large. 

The Honorable and learned Member 
of Council on his left (Mr. Peacock) 
had fully answered the objections 
made by the Honorable Member for 
Bombay to the Code of Civil Proce- 
dure which had recently bceu settled 
by a Committee of the whole Council, 
and, as regarded that Code, he would 
merely repeat what he had formerly 
said that, although, no doubt, some of 
its provisions were not suited to cases 
of the simple character to which the 
present Bill was intended to apply, he 
still thought that the Code contained 
sufficiently simple and summary rules 
for the trial and determination of the 
simplest classes of suits. 

The Honorable Member for Bombay 
considered that the Bill left it uncertain 
who were to be appointed to preside 
in the Courts which it was proposed to 
constitute, and whether the Judges 
were to be Europeans or Natives, and 
he also seemed to think that there 
would be some difficulty in finding fit- 
ting men for the appointment. He (Mr. 
Haring ton) did not anticipate that the 
difficulty noticed by the Honorable 
Member for Bombay could arise ; 
lie had no doubt that, if adequate sala- 
ries were given, there would be no 
want of qualified candidates from 
amongst whom suitable selections 
might be made. He hoped to see some 
of the appointments filled by English 
Barristers, and with more liberal sala- 
ries, he thought that after a little time 
it would be found that better educated 
and altogether a superior class of na- 
tives would be induced to join the 
Judicial branch of the public service. 
But if it was really the case that compe- 
tent Judges were not obtainable for 
the Courts which he wished to see es- 
tablished, notwithstanding that the 
Government might be willing to pay 
them liberally, all that he could say 
was that it was useless their attempt- 
ing to reform the subordinate Civil 
Courts. Ho had certainly no intention 
of excluding natives from sitting as 
Judges in the Courts on which the task 


of carrying out the provisions of the 
Bill would devolve. This, he thought, 
was clear from the second Section, 
which gave the Government power to 
invest any of the existing Courts with 
Small Cause jurisdiction, and he need 
not tell the Honorable Member for 
Bombay that a very large proportion 
of the Judges presiding in those 
Courts were Natives. With regard to 
the reconstitution generally of the 
Courts in this country not establish- 
ed by Boyal Charter, with a view to 
their improvement, he might observe' 
that the great difficulty with which they 
had to contend arose out of tho pre- 
sent state of the public finances, which 
it was feared would prove a serious 
obstacle in tho way of tho adoption 
of any scheme which they might con- 
sider themselves justified in recom- 
mending. The Honorable tho Lieu- 
tenant-Governor of Bengal had pro- 
posed a plan of Courts which had been 
generally approved by tho Select 
Committee on the Civil Procedure 
Bill ; but it was calculated that to 
carry it out effectually it would cost 
ten lakhs of Rupees at least over and 
above the existing judicial charges of 
the Presidency of Bengal alone, and 
it seemed almost hopeless to expect 
that the Government would assent at 
the present time to this additional ex- 
penditure in a single branch of tho 
public service. 

lfo believed that he had now no- 
ticed all that particularly called for 
remark in what had fallen from the 
Honorable Member for Bombay, and it 
only remained for him to press his 
motion for tho second reading of tho 
Bill. 

RYOTWAR ARREARS (MADRAS 
* PRESIDENCY). 

Mb. FORBES moved that the Coun- 
cil resolve itself into a Committee on tho 
Bill “ for the bettor recovery of arrears 
of Revenue under Ryotwar Settle- 
ments in the Madras Presidency;” and 
that the Committee be instructed to 
consider tho Bill in tho amended form 
in which the Select Committee had re- 
commended it to be passed. 

Agreed to. 

Section i provided for the repeal of 
Act XXI 11 of 185a. 
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Mb. CURRIE said that Act XXTII 
contained a provision for indemnity for 
previous acts. In repealing that Act, 
it would be well to save the indemnity. 
Ho therefore moved the addition of the 
following words : — 

'‘except so far as relates to irulonnii ty for 
any thing done before tho passing of that Act.'* 

The motion was carried, and the 
Section then passed. 

Section II provided as follows : — 

“ Whenever tho Revenue or rent of any such 
lands is withhold beyond tlit* day on which it 
falls due according to tho Kihtlmndy or other 
engagement, or whore no particular day is fixed, 
then beyond the time when Mich Revenue or 
rent becomes payable agreeably to local usage, 
the Collector shall have authority to proceed Ibr 
tho recovory of su< h arrears by the distress and 
the sale of tho moveable property or the wale of 
the immovoablo property of the defaulter whom- 
ever found.” 

Mr. RICKETTS said, ho wished 
to add a Proviso to this Stction to the 
following purport— 

“ Provided that standing crops, bullocks 
necessary to the cultivation of a tonunt's holding, 
ploughs, and implements of husbandry, and 
the tools of artisans shall uot be subject to dis- 
traint or sale.” 

Tho existing laws excepted all flic 
articles above enumerated, except stand- 
ing crops, from liability to distraint or 
sale. By Section IV Regulation 
XXVIII. 1802 it was enacted that — 

“ The ploughs and implements of husbandry, 
tho cuttles uctnully trained to the plough, and the 
Bood-grain of under -fanners, tenants, or ryots, 
shall not be distrainod for arrears of rent or 
revenue, so long as other property inny bo forth- 
coming equal to tho discharge of Hindi arrears-; 
distrainers deviating from this rule shall bo 
punished by mi award, to tho paily aggrieved, 
of damages adequate to the injury sustained, 
with costs of suit,” 

The sauie provision was contained 
in Section IV Regulation XVII. 
1793, as modified by Section XIV Re- 
gulation V. 1812 of the Bengal JlocIc; 
and in Regulation XVII 1827 of tho 
Bombay Code, Unless therefore good 
reason was shown, it would be well to 
make a similar exception in this Bill. 
It could not be good for Government 
to be concerned in eutting, carrying, 
reaping, and storing crops. Enquiry 
would show the expenses attending such 
proceedings to be a great objection. In 
a Bill relating to the recovery of Go- 
vernment Revenue, he could not think 
it becoming to give powers to sell the 
implements of husbandry and tools of 


artisans when they were withheld 
from others. , 

Mu. FORBES said, he was sorry 
he could not agree to the proposed 
amendment. The old laws provided 
for the sale of the crop after it had 
been reaped and gathered, and he 
could not see any reason for saying 
that the Collector should not sell a 
standing crop if he could reap and 
thresh it and then sell the out-turn. 
It must be remembered also that the 
present Bill enabled the Collector to 
sell the land of a defaul'er, and if 
necessary to imprison him, and it was 
not clear of what advantage it would 
be to a man to be left in possession of 
bis bullock and ploughs when he had 
no land to cultivate. Although the 
Bill empowered a Collector to sell the 
bullocks of a defaulter, there was no. 
thing in it which would oblige liim to 
do so if, all things considered, he deter- 
mined that it would be inexpedient to 
do so. lie (Mr. Forbes) hoped that 
this consideration would induce tho 
Honorable Member not to press his 
amendment. 

Mu! CURRIE said that, by Sec- 
tion Vf, standing crops could only be 
distrained and sold when fit for reap- 
ing and gathering. The crop was the 
m:i in security for the Revenue; and 
he thought it would never do to ex- 
cept standing crops from distraint al- 
together, for that would be to give the 
defaulter the opportunity of making 
away with them. 

r l lie motion was put and negatived, 
and the Section then passed. 

Sections III and IV were passed as 
they stood. 

Section V provided for the with- 
drawal of distress on tender of arrear 
and exponses “ in the presence of two 
credible witnesses.” 

Mr. RICKETTS moved that the 
words above quoted be omitted. 

The motion was carried, and the Sec- 
tion a*s amended then passed. 

Sections VI to XIV were passed as 
they stood. 

Section XV was passed after verbal 
amendments. 

Section XVI was passed as it stood. 

Section XVII was passed after a 
slight amendment; 
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Sections XV11I to XXIII were pass- 
ed as they stood. 

’Section XXIV provided for the arrest 
of the defaulter where arrears could 
not be liquidated by distress. 

Mb. RICKETTS said, he had a few 
words to add to this Section. In dis- 
cussing the Code of Civil Procedure, 
the Council had lately decided that 
persons should not be imprisoned for 
long terms for small sums. Adopting 
this principle he would move the addi- 
tion here of the following words 

“ Bat no person shall be imprisoned on 
account of an arrear of revenue for a longer 
period than two years, or for a lougor period 
than six months if the arrear does not exceed 
five hundred Rupees, or for a longer period 
than three months if the arrear does not 
exceed fifty Rupees. 

Mb. FORBES explained that this 
Section provided only for cases where 
the debtor had been guilty of wilful con- 
cealment, or of some fraudulent trans- 
action. Practically speaking, it was a 
power which would hardly ever be ex- 
ercised. There was this difference be- 
tween the part of the Civil Procedure 
Code to which the Honorable Member 
hud referred, and the present Section. 
The Section of the Code of Civil Pro- 
cedure provided for the case of a man 
who could pay his debt but could not, 
while this Section was to refer to those 
who could pay and would not. 

The motion was put and carried, and 
the Section as amended then passed. 

Section XXV was passed after a 
slight amendment. 

Sections XXVI and XXVII were 
severally passed as they stood. 

Section XXV III was passed after a 
slight amendment. 

Sections XXIX to XXXI, and the 
Preamble and Title, were severally 
passed as they stood. 

The Council having resumod its 
sitting, the Bill was reported. 

SALES 01? LAND FOR ARREAK8 OF 
REVENUE (BENGAL). 

Mb. GRANT moved that Mr. 
Ricketts be added to the Select Com- 
mittee on the Bill “ to improve the law 
relating to sales of land for arrears of 
Revenue in the Bengal Presidency.” 

Agreed to. 


I SMALL CAUSE COURTS (MOFU&SIL). 

Mb. HA ULVGTON moved that fcho 
Bill “ for the establishment of Courts 
of Small Causes beyond the local limits 
of the jurisdiction of the Supreme 
Courts of Judicature established by 
Royal Charter’* be referred to a Soloet 
Committee, consisting of Mr. Peacock, 
Mr. LeGeyt, Mr. Currie, Mr. Forbes, 
and the Mover. 

Agreed to. 

NOTICES OF MOTION. 

Mb. CURRIE gave notice that he 
would, on Satur<lay next, move the 
second reading of the Bill “ to amend 
the law for the trial of Officers of the 
Bengal Pilot Service accused of breach 
of duty.” 

Also the third reading of the Bill 
“for making better provision for the 
care of the persons and property of 
Minors in the Presidency of Fort 
William in Bengal.” 

. And for a Committee of the whole 
Council on the Bill “for the amend- 
ment of the law relating to Merchant 
Seamen.” 


IMPRESSMENT OF CARR FACE AND 

SUPPLIES FOR TROOPS (BENGAL). 

Mb. LeGEYT moved that a com- 
munication, received by him from the 
Bombay Government, be laid upon the 
table and referred to the Select Com- 
mittee on the Bill “to amend the 
law regarding the provision of Car- 
riage and Supplies for Troops and 
Travellers, and to punish unlawful im- 
pressment.” 

OATHS AND AFFIRMATIONS. 

Mu. CURRIE moved that the draft 
of the letter to the Gb v eminent of 
India and the local Governments on 
the subject of Judicial oaths and affir- 
mations (which was circulated by the 
Clerk for approval) be adopted. 

Sib JAMES OUTRAM moved that 
the following words be inserted after 

N 
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the word “persons” in the 1st para- 
graph of the letter : — 

" European or Native, sclented for their 
knowledge and experience, without reference 
to class or position, and w bother Govern- 
ment employes or not.” 


The motion was Ivy leave withdrawn, 
and the letter, as amended on Sir Jam$s 
Ou tram’s motion, adopted. 

The Council adjourned. 


Agreed to. 

Sib JAMES OUTRAM moved that 
the following question be inserted in 
the letter, namely : — 

“ la it desirable that false testimony by wit- 
nesses after simple affirmation or warning 
should bo liable to the same penalties as now 
assigned to perjury under oath P” 

After some conversation, the motion 
was by leave withdrawn. 

Mb. LeQEYT moved that the fol- 
lowing question be inserted in the 
letter, namely : — I 


Saturday, December 4 th, 1858. 
Present. 


The Ilon’ble the Chief Justice, Vice-President, 
in the Chair. 


Hon. J. P. Grant. 
Hon. 'Lieut.-Gcul. Sir 
J. Outram. 

Hon. H. Kicketts. 
Hon. H. Peacock. 

P. W. LeGeyt, Esq. 


E. Currie, Esq. 

Hon. Sir A. W. Buller. 
H. B. lluringtou. 
Esq. 

and 

II. Fortas, Esq. 


PILOT COURTS (BENGAL.) 


‘Ms it desirable that every Conrt before 
which a witness is judicially examined should 
have the power of inflicting summary punish- 
ment for wilful false testimony ? 

u Is it desirable, in tlio event of summary 
punishment being sanctioned for false testi- 
mony, that the present penal ties for perjury 
should be restricted tp fine for lesser, and to 
a moderate imprisonment and flue for more 
serious cases P 

“ Is it desirable that there should bo a right 
of appeal against such convictions, or would it 
be preferable to provide that all sentences 
should be subject to the confirmation of tho 
next Superior Court ?” 

Mb. CURRIE said, these questions 
were not directly connected with the 
questions upon which the Council had 
determined to ask for information, and 
they had not been brought under the 
consideration of the Council. He felt 
some difficulty, without further consi- 
deration, ^expressing any opinion on 
them, but his immediate impression was 
that it would be very unndvisable to 
give to every Court the power of pu- 
nishing summarily any witness who, it 
might think, was giving false testimony. 
The subject, however, was altogether dis- 
tinct from that before the Council, and 
ho thought that it should not be mixed 
up with it. 

The VICE-PRESIDENT agreed, 
and said that the questions had refer- 
ence more properly to the Code of I 
Criminal Procedure. I 


Mn. CURRIE moved the second read- 
ing of tho Bill “ to amend the law for 
the trial of Officers of the Bengal Pilot 
Service for breach ol* duty.” 

The VICE-PRESIDENT said, he 
must for himself say that, although he 
had no desire to interfere with the second 
reading, he did not think the Bill pro- 
vided the best tribunal for the trial 
of Pilots. The original constitution of 
tho Court was based on the principle of 
composition of forces. Certain Mer- 
chants were to be Members of the Court, 
because, as Merchants, they were inter- 
ested in shipping and in the safe naviga- 
tion of the river and port. Certain Pi- 
lots were to be Members of the Coyrt, 
because, as Pilots, they were interested 
in seeing that no member of the service 
suffered injustice. Certain ShipCaptains, 
both because they were interested in 
seeing that no ships, through negligence, 
were run ashore, and also because they 
might be supposed to bring to the 
enquiry that professional knowledge 
which was so necessary. The Honorable 
Member for Bengal now proposed to 
leave out the Pilots, to which he (the 
Vice-President^ had no great objection, 
if they were found to have too great 
a bias ; and he proposed to retain two 
Merchants and one Captain. He 
thought there was no great use in re- 
taining so much of the mercantile 
element. As far as his experience of 
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Calcutta wont, the Merchants were not 
very fond of giving their time to this 
kind of enquiry, and he did not think that 
the interest which theymight bo supposed 
to have in shipping was any reason for 
calling on them to give their time and 
to assist in enquiries of this nature. 
The sort of assistance which the Presi- 
dent required was that of persons skilled 
in navigation generally, conversant 
with the management of the ships, 
and having some knowledge of the dif- 
ficulties of this river, and, therefore, 
capable of assisting the Judge or the 
other J udges in weighing that conllicting 
evidence as to tides, currents, shoals, and 
the manoeuvres of the vessel, which a 
trial of this kind seldom failed to 
exhibit. 

He should have thought that, at the 
Bankshall, men might be found with the 
necessary qualifications and free from 
the imputation of bias. But if it were 
deemed desirable to have men with less 
connection with the Pilot Service, he 
would rather have recourse to Ship 
Captains than to the Merchants. As 
the Bill stood, there would be one Mem- 
ber of the Court with the special know- 
ledge that was requisite, and two who 
did not possess that knowlej|gc, and he 
thought that the working of the new 
tribunal, if its constitution were not 
altered in Committee, would not be 
satisfactory. 

Mb. PEACOCK said, it was not his 
intention to oppose the second reading, 
but he agreed with the Honorable and 
learned Vice-President in thinking that 
the tribunal provided by the Bill was 
not the best that could be devised. Fn 
the first place it was objectionable that 
the Judge should select his own Jury. 
In the next place, only the number 
of Jurors actually required for the trial 
was to be summoned. If these persons 
should not attend, they could bo lined. 
But suppose one of them should be ill 
or unable to attend, the Court must 
be adjourned. It appeared to him that 
that was a mistake which should be 
rectified. 

He agreed with the Honorable and 
learned Vice-President, that two Mer- 
chants and one Mastor of a Merchant 
Ship would not constitute the best tri- 
bunal for trying a case of negligence 
or misconduct in piloting a vessel. In 


England the Admiralty Court was assist- 
ed by two elder brothers of the Trinity 
House. The Judge did not select them 
as Jurors ; they were only Assessors to 
assist him. But in this Bill three 
Jurors were to be selected by the Judge. 
This, and probably other points, would 
require consideration in Select Com- 
mittee. 

He did not approve of Section XIV, 
whieh provided as follows 

“ If it shall appear to tho Judge of the 
said Court that the verdict of the Jurors is 
manifestly contrary to the evidence, or that 
tho trial is otherwise insufficient, the Judge, 
instead of passing sentence on the licensed 
person, or declaring him acquitted, as the case 
may he, may certify the same to the Ideate* 
nant-Govemor of Bengal. If the verdict of 
the Jurors be a verdict of acquittal, the said 
Lieutenant-Governor may either direct that 
no further proceedings shall be token in tho 
case, or may order a new trial before another 
Jury, as he shall think fit. If the verdict 
be a verdict of conviction, tho said Lieutenant- 
Governor shall order a uew trial before 
anotlier Jury." 

Under this Section there seemed to 
be no option given to tho Lieutenant- 
Governor, in the case of a conviction, as 
there was in the case of an acquittal, 
of ordering a now trial or not. In the 
case of a conviction, the Lieutenant- 
Governor would be compelled to order 
a new trial ; whereas, if the conviction 
should be manifestly contrary to the 
evidence, and there was no new evidence 
to be adduced, he could not see the be- 
nefit of ordering a new trial. 

Then, as to Section XII, which autho- 
rized the Lieutenant-Governor, with the 
sanction of the Governor-General in 
Council, to prepare a schedule of offences * 
and punishments for the guidance of the 
Court, he was not sure whether the pu- 
nishment had not better be left to the 
Judge instead of leaving it to the Lieu- 
tenant-Governor to frame a schedule of 
offences and punishments. The sche- 
dule referred to was not a Code of Cri- 
minal law, otherwise he should have 
doubted how far the Council had power 
to sanction such a provision ; but it was 
merely a case of dealing with servants 
of Government by reducing their rank 
or pay, or suspending them from em- 
ployment h r a limited period. 
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Sib ARTHUR BULLER said, there 
should be some provision giving the 
party accused a right of challenging the 
Jurors. It was obviously extremely 
likely that there might not be a good 
feeling between all Merchants and all 
Pilots. 

Mb. CURRIE said, he was far from 
supposing that the proposed Jury was, 
in all respects, the best tribunal that 
could possibly be devised ; but it appear- 
ed to be the one most in accordance with 
the opinions which had been given by 
those who had recommended a reform of 
the Courts. Objection had been taken by 
his learned friends to the mercantile 
element. At present the Courts consisted 
of two Ship Captains, two Mots, and four 
Merchants: it had been said by the 
former and present Presidents of Marine 
Courts that the only independent Mem- 
bers were the Merchants ; and in all the 
suggestions which had been made, the 
retention of Merchants had been pro- 
posed. It had, therefore, seemed to him 
that, in constituting a Jury whose 
verdict should be according to the 
opinion of a majority, it was desirable 
that the Merchants should have a pre- 
ponderance. He believed that the em- 
ployment of Merchants on this duty ori- 
ginated with a proposal of the Chamber 
of Commerce. He concurred generally 
in what had been said bv the Honorable 
and learned Vice-President, and in in- 
troducing the Bill, he had stated that 
his individual opinion would havo been 
in favor of a Judge and professional As- 
sessors. That was the plan upon which 
ho hod originally prepared the Bill; 
but tho Lieutenant-Governor, whose 
opinion, from his long experience of 
the business of the Marine Department, 
was deserving of all respect, was strongly 
opposed to the plan of Assessors, and he 
had altered the Bill accordingly. 

With regard to the objection of his 
Honorable and learned friend (Mr. 
Peacock), that it was not right that the 
Judge should select the Jury — as the 
law now stood, the Superintendent of 
Marine, who was, in fact* the Prosecutor, 
and not the Judge, had the selection. 
Surely it was better, if it rested between 
them, that tho selection should bo with 
the Judge rathor than with the Prosecu- 
tor. Objection was also taken because 
the Bill did not provide fur summoning a 


larger number of persons than would be 
necessary to form a Jury, inasmuch as 
the trial would be delayed if the attend- 
ance of one of them was prevented by 
sickness. But it seemed to him that 
there were great objections to summon- 
ing more persons than were really ne- 
cessary. The number of Jurors pre- 
scribed by the Bill was very small ; notice 
being given to each person that his at- 
tendance would be required on a future 
day, the Judge would be able, in case of 
any one signifying his inability to attend, 
to substitute another person. 

As to Section XIV, he was not sure 
that he rightly apprehended the objec- 
tion taken by his learned friend. If 
tho verdict was one of acquittal, and 
the Judge thought it erroneous, a dis- 
cretion was reserved to the Lieutenant- 
Governor; and this, ho thought, was 
right, because, notwithstanding the opi- 
nion of the J udge, the Government 
might think further proceedings against 
the accused unnecessary. But if the 
verdict was one of conviction, and the 
Judge thought it contrary to the evi- 
dence, the Section allowed no discretion 
to the Lieutenant-Governor, but requir- 
ed him to order a new trial. This, he 
thought, vps no more than what justice 
to the accused demanded. 

Mb. PEACOCK explained his mean- 
ing to be that, when the Lieutenant-Go- 
vernor agreed with the Judge in thinking 
a verdict of conviction erroneous, it would 
be sufficient to stop the proceedings. 
He did not think that the Lieutenant- 
Governor should be obliged to order a 
new trial. 

Mb. CURRIE proceeded. With re- 
gard to Section XII ho would only re- 
mind tho Council that the punishment of 
Pilots for breaches of duty had, from a 
long course of years, been regulated by a 
Code framed by the Executive Govern- 
ment. Many suggestions had been made 
for revising and improving the Code, but 
no one had proposed to dispense with it 
altogether. The Section did not make 
it imperative that there should be such 
a Code ; it merely recognized any Code 
which the Executive Government might 
think proper to frame, the punishments 
being exclusively of a kind which a 
master may inflict on his servants. He 
could see no objection to continuing this 
power to the Executive Government. 
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The motion was then put and carried, 
and the Bill read a second time. 

DELHI TERRITORY. 

Mr. PEACOCK moved the third 
reading of the Bill “ to repeal Regulation 
V. 1882 of the Bengal Code, and to make 
certain provisions rendered necessary 
hy the transfer of the Delhi Territory 
to the administration of the Chief Com- 
missioner of the Punjab.’* 

The motion was carried, and the Bill 
read a third time. 

RYOT WAR ARREARS (MADRAS PRE- 
SIDENCY). 

Mr. FORBES moved the third read- 
ing of the Bill “ for the better recovery 
of arrears of Revenue under Ryotwar 
Settlements in the Madras Presidency.” 

Mit. RICKETTS said, when this Bill 
was in Committee, he had endeavored to 
induce his 1 ronorable friend, the Member 
for Madras, to introduce a proviso 
exempting standing crops and other 
articles from distraint or sale. But the 
Honorable Member was opposed to his 
amendment, and the Council rejected 
it. He felt quite sure, however, that 
lie was beaten, not because the cause 
was a bad cause, but merely from the 
weakness of the advocacy. It was not — 
it could not be a bad cause. The sub- 
ject had been considered by the Legis- 
lature of this country no less than five 
different times. First, in 1793, by Re- 
gulation XY11 of the Bengal Code, 
ploughs and implements of husbandry, 
cattle actually trained to the plough, 
and the seed grain of under-farmers, 
ryots, and talookdars were exempted 
from distress. That exemption was 
adopted by the Madras Government in 
1802, was again considered and adopted 
by the Government of the North-West- 
ern Provinces in 1808, and again re- 
affirmed in Bengal in 1813,’ and again 
in Bombay in 1827, which was the fifth 
time. Surely, Lord Cornwallis, Lord 
Wellesley, Lord Minto, and, above all, 
Mr. Elphinstone, were not all mistaken. 
Ho found in the Bombay Law (Regula- 
tion IV. 1827)— 

“ Snell implements of manual lalior, and 
sncli cattle and implements of agriculture as 
may, in the judgment of the Court from which 


the process issues, be indispensable for the 
dofemlaut to earn a livelihood in his respec- 
tive calling or cultivate any land that lie may 
hold for the purpose, shall be exempt from 
attachment.” 

Those wore words worthy of the great 
and good man who framed the law. 
They applied to process for therecoveiy 
of arrears of revenue, as well as to pro- 
cess in oxecution of decrees. Surely, 
after this indulgent and considerate 
policy had been apnpved by the Legis- 
lature five times in Mil f a century, some 
reasou should be assigned for reversing 
it. The matter might have been con- 
sidered by the Select Committee, but 
there was no evidence that it had attract- 
ed their attention. It might seem a very 
little matter, but it was not a little matter 
to deprive a man of tho means of earn- 
ing a livelihood. The Honorable Member 
for Madras said that, as the defaulter 
was to be imprisoned and his lands sold, 
it could not much benefit him to 
exempt his cattle and implements of 
trade and agriculture. But they would 
be useful when lie came out of .Jail, and 
he could arrange for their safe custody 
meanwhile. He thought it probable that 
lie should divide alone, but ho could not 
attach his name to the third reading of 
this Bill without the insertion of the 
exemption iA question. He hoped the 
Council would allow the Bill to bo re- 
committed. He would not press for the 
exemption of standing crops ; but the 
exemption introduced into previous laws 
should, he thought, bo introduced 
into this Bill. Ho moved, by way 
of amendment, that tho Bill be 
re-committed. 

Mr. FORBES said, he would at pre- 
sent offer no opinion on tho Honorable 
Member’s proposed amendment. Tho 
question now before the Council "was — 
Shall the Bill be re-committed or not ?” 
As the youngest Member of the Coun- 
cil, it would ill become him to say what 
course should be followed with regard 
to the Honorable Member’s amendment. 
But he thought it a very bad precedent 
now to establish that a question once 
decided by vote should, particularly 
without previous notice or intimation, 
be brought forward for re-consideration. 
It was not every Member that could 
attend all the meetings. Some had ar- 
duous duties elsewhere, which prevented 
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their regular attendance. Those Mem- The amendment being put, the Coun- 
bers, when they saw by the Orders that oil divided : — 
a particular question was to be brought 

forward, might make a point of attend- Ages 8. Noes 2. 

ittg, and might then presume that the Sir Arthur Buller. Mr. Forbes. 

question was settled and would not be Mr. Currie. Mr. Harington. 

brought forward without previous inti- 

mation. As a matter of convenience, it Jfj/ 

was not right that questions should thus sir’ J. Outram. 

be re-opened. If the motion wore car- Mr. Grant. 

ried, he would have an opportunity of The Vice-President. 


replying to the arguments of the Honor- 
able Member of Cqtneil. 

Mb. RICKETTSsaid that he did not 
wish to move the re-committal, but only 
to oppose the third reading. 

Mb. CURRIE said, he just wished to 
observe that the intended motion was 
not quite the same as that proposed 
at the lost meeting. His objection to | 
that motion was, that the exemption 
iticludcd standing crops. It made an 
important difference, that the amend- 
ment now proposed did not extend to 
them. He therefore thought that the 
Honorable Member was quite regular 
in moving for a re-committal. 

Tub VICE-PRESIDENT thought 
that it would be very unwise for the 
Council to lay down a rule against re- 
considering a matter on which a vote 
had once been taken. Their object was 
to make their Bills as perfect as possible; 
and upon many subjects of debate 
Honorable Members might be found to 
alter the opinion which they had previ- 
ously expressed. The question, however, 
could not now be said to have arisen 
here, for the Honorable Member’s pro- 
posed amendment was different from 
that upon which the Council had voted 
at the lost meeting. 

Mr. PEACOCK said, he thought that 
the Honorable Member was quite regular, 
if he wished it, to move for re-committal. 
He thought it very desirable that the 
Honorable Member should adopt that 
course in the first instance, instead of 
opposing tho Mrd reading upon a point 
which might possibly be amended. The 
vote of the Council had not been taken 
upon the simple question, whether im- 
plements of trade should be liable to be 
distrained; and he thought it would be 
better tffat that question should be dis- 
cussed separately, without being encum- 
bered by the question as to standing 
, Wops, with which it was mixed up in 
one motion at the last Meeting. 

Mr. Jforbcs. 


So the amendment was carried. 

The Vice-President then retired from 
the Council Chamber, and Mr. Grant 
took the Chair. 

Mr. RICKETTS moved that the 
following proviso bo added to Section 

" Provided that bullocks necessary to the 
cultivation of a tenant's holding, ploughs, ami 
implements of husbandry, and the tools of arti- 
sans, shall not be subject to distraint or sale/' 

Mb. FORBES said that the Honor- 
able Member, in bringing forward this 
motion, had said that it would uot be 
right to pass a law in opposition to laws 
passed by such eminent statesmen as 
Lords Cornwallis, Wellesley, and Minto, 
and Mr. Elphinstone. He (M r. Forbes) 
however thought that that was hardly a 
sound argument, for it would equally 
apply to the amendment of any law, 
since every law had been passed in [the 
time of some great man. The Council 
would recollect that a similar motion 
had been brought forward by the 
Honorable Member for Bombay, when 
the Code of Civil Procedure was in Com- 
mittee, and rejected. Ho did not see 
why the Government should be in a 
worse position in the collection of their 
Revenue than the ordinary creditor was 
in the realization of debts due to him. 
It was true that hitherto the Madras 
law had exempted cattle and imple- 
ments of trade and agriculture from 
sale. But that law Was passed, not for 
the realization of the Government dues, 
but for the collection of arrears of rent 
due to zemindars by their ryots, the 
same law having been applied to collec- 
tions by Government under Ryot war 
Settlements. 

It was reasonable to say that a 
zemindar should not have the power, 
for he probably would not be guided by 
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the same liberal principles as the Go- 
vernment. This Section did not make 
it imperative, and the Officers of Govern- 
ment would still be left with a discretion 
which, he had no doubt, they would use 
safely. He would therefore vote against 
the amendment. 

The motion being put, the Council 
divided : — 

Ayes 7. Noes 2. 

Sir Arthur Duller. Mr. Forbea. 

Mr. Currie. Mr. Hurington. 

Mr. LcGeyt. 

Mr. Peacock. 

Mr. Ricketts. 

Sir J. Outrarn. 

The Chairman. 

So the motion was carried, and the 
Section as amended then passed. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mr. FORBES moved that the Bill be 
read a third time and passed. 

The motion was carried, and the Bill 
read a third time. 

GUARDIANSHIP OF MINORS 
(BENGAL). 

The Order of the Day for the third 
reading of the Bill “ for making better 
provision for the care of the persons 
and property of Minors in the Presi- 
dency of Fort William in Bengal” being 
read — 

Mit. CURRIE moved that the Bill be 
re-committed to a Committee of the 
whole Council, for the purpose of consi- 
dering proposed amendments therein. 

Agreed to. 

Section III provided as follows : — 

“ Every person who shall claim a right to 
have charge of property in trust for a Minor 
under a Will or other Deed, or by reason of 
nearness of kin, or otherwise, may apply to 
the Civil Court for a Certificate of administra- 
tion ; and no person shall be competent to in- 
stitute or defend any suit connected with the 
estate of which he claims the charge, or to 
give any legal discharge to the debtors of 
such estate, until he shaft have obtained such 
Certificate.” 

Mb. CURRIE moved for the omission 
of the word " other” before the word 
“ Deed.” 

Agreed to. 


Mb. CURRIE moved forthe substi- 
tution of the following for all the words 
after the word " administration” 

“ And no person shall be entitled to institute 
or defend any suit connected with the estate 
of which he claims the charge until he shall 
have obtained such Certificate. Provided that, 
#hou the property is of small value, or for 
any other sufficient reason, any Court having 
jurisdiction may allow any relative of a Minor 
to institute or defend a suit on his behalf, 
although a Certificate of administration has 
not been granted to such relative.” 

He said he might mention that, after 
the re-publication of the Bill, he had en- 
deavored to obtain opinions from per- 
sons capable of judging as to how it 
might be expected to work in practice. 
One of the Judges of the Sudder Court 
had kindly favored him with some re- 
marks. His opinion was very favorable : 
he said : — 

“ I reckon this one of the most useful Acts 
we have had for long.” 

With regard to tills particular Sec- 
tion, he said : — 

“ Perhaps the latter part of Section III is 
too Btrictly prohibitory. Cases may arise in 
which it should suffice, without enforcing the 
general provisions of tho Bill, to empower a 
near relation or friend to sue or to defend a 
suit on beliulf of a Minor. 1 think power 
should be given to the Courts to appoint a 
manager for the purpose of carrying on a suit 
(and no more) on the Minor’s behalf.” 

A native gentleman of experience had 
also taken the same objection to this 
Section as it stood, especially where the 
Minor's property was of small value, 
in which ease the trouble and expense 
of obtaining a certificate might bo 
quite out of proportion to the value of 
the property. 

For these reasons, he begged to move 
the present amendment: 

Mb. PEACOCK said, he thought the 
proposed amendment a great improve- 
ment, especially as regarded defendants. 

The motion was carried, and tho 
Section as amended then passed. 

Section VI provided for an enquiry 
being made by tbe Civil Court on ap- 
plication for the appointment of a fit 
| person, to take charge of the property 
I and pereot*. of a Minor. 



787 


Drainage of legislative council. 


Calcutta. 


788 


Mb. CURRIE moved the addition of 
the following proviso : — 

“ Provided always that it shall be compe- 
tent to the Civil Court to direct any Court 
Hiil>ordinate to it to make such enquiry and 
report the result.” 

The motion was carried, and tlio» 
Section as amended then passed. 

Section XI provided for the appoint- 
ment of a Guardian. 

Mb. CURRIE said, the two other 
amendments which he had to move had 
been suggested by some remarks of his 
learned friend opposite (Mr. Peacock), 
when the Bill was before in Committee. 
Me seemed to think that the functions 
of the Guardian and the Administrator 
were not defined with sufficient preci- 
sion. He now moved the addition of 
the following words to Section XI : — 

u The Court may also fix snch allowance, as i 
it may think proper, for the maintenance of 
the Minor; and such allowance, and tlie al- 
lowance of the Guardian (if any), shall be 
paid to the Guardian by the public Curator or 
other person as aforesaid/ 1 

Agreed to. 

Mb. CURRIE then moved the inser- 
tion of the following new Section after 
Section XVII : — 

** Kvery person to whom a Certificate shall 
have been granted under the provisions of this 
Act, may exercise the same powers in the ma- 
nagement of the estate as might have been 
exercised by the Proprietor if not a Minor, and 
may collect and pay all just claims, debts, and 
liabilities due to, or by, the estate of the Minor. 
But no such person shall havo power to sell or 
mortgage any immoveable property, or to grant 
a lease thereof for any period exceeding five 
years, without an order of the Civil Court pre- 
viously obtained.” 

Agreed to. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mb. CURRIE moved that the Bill 
be read a third time and passed. 

The motion was carried, and the Bill 
read a third time. 

. ; ftERCHANT SEAMEN. 

CURRIE postponed the motion 
(o& which lie had given notice for tliis 
day) for a Committee of the whole Coun- 


cil on the Bill “ for the amendment of 
the law relating to Merchant Seamen.” 

PENSIONS. 

Mb. PEACOCK moved that the 
Report of the Select Committee on the 
project of a law for applying the provi- 
sions of the Government Order of the 1st, 
December 1857, which affect Military 
Pensioners, to Pensioners in the Civil 
Department, and to the holders of rent- 
free lands, be adopted. 

Agreed to. 

RYOT WAR ARREARS (MADRAS PRE- 
SIDENCY). 

Mb. FORBES moved that Mr. 
Ricketts bo requested to tako the Bill 
“for the better recovery of arrears of 
Revenue under Ryotwav Settlements in 
the Madras Presidency” to the Presi- 
dent in Council, in order that it might 
be submitted to the Governor-General 
for his assent. 

Agreed to. 

GUARDIANSHIP OP MINORS (BENGAL). 

Mb. CURRIE moved that Mr. Rick- 
etts be requested to take the Bill “ for 
making better provision for the care of 
the persons and proporty of Minors in 
the Presidency of Fort William in Ben- 
gal” to the President in Council, in 
order that it might be submitted to 
the Governor-General for his assent. 
Agreed to. 

DELHI TERRITORY. 

Mb. PEACOCK moved that Mr. 
Ricketts be requested to take the Bill 
“ to repeal Regulation V. 1832 of the 
Bengal Code, and to make certain pro- 
visions rendered necessary by the trans- 
fer of the Delhi Territory to the admi- 
nistration of the Chief Commissioner 
of the Punjab” to the President in 
Council, in order that it might be sub- 
mitted to the Governor-General for his 
assent. 

Agreed to. 

DRAINAGE OP CALCUTTA. 

Sir ARTHUR DULLER said that, 
seeing his Honorable friend, the Member 
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for Bengal, in his place, he would take 
leave to put to him a question which he 
believed would not wholly take him by 
surprize. He wished to ask him what 
steps had been taken to carry out the 
promise of the Act XXVIII of 1856, to 
give them, “ with the least possible de- 
lay,” an efficient system of drainage* 
In so doing he was quite aware that his 
Honorable friend was not in any way 
responsible for what had or had not been 
done, or was at all bound to answer 
any question that he might take upon 
himself to put to him. But he asked 
him the question, localise he knew of 
no one who was so able to give infor- 
mation on the subject, or who was so 
ready, on all occasions, to impart wbat 
information he possessed. 

The Council would recollect the ani- 
mated discussion which took place in 
the Committee on the Municipal Bill 
upon the ‘subject of drainage, and the 
jealous determination witli which many 
Members, but especially his Honorable 
and learned friend on his left (Mr. Pea- 
cock), insisted upon an adequate provi- 
sion being made for that important pur- 
pose. This provision was embodied in 
the 25th Clause of the Act, whereby it 
was enacted as follows : — 


“ 'Hie Commissioners shall carry out, with 
as little delay as possible, such a complete sys- 
tem of sewerage and drainage within the said 
town, as shall be directed by the Lieutenunt- 
Governor of Bengal, with the sanction of the 
Governor-General in Council, subject to such 
alterations as may, from time to time, be 
ordered by the said Lieutenant-Governor with 
such sanction ; and until such system of sewer- 
age and drainage has been completed, and all 
the expenses thereof defrayed, and all monies 
borrowed for the payment of such expenses, 
on the security of the rates and interest 
thereon, have been repaid, shall set apart for 
the purposes above mentioned an annual sum, 
not less than one hundred and fifty thousand 
Rupees, out of the proceeds of the rate pro- 
vided by Section IX of this Act/* 


The Act was passed in December 1856, 
and certainly, at that time, there was 
every reasonable hope of the promise 
being speedily fulfilled, for it appeared 
that, so far back as that time in the pre- 
ceding year, namely, in December 1855, 
a scheme of drainage had been submit- 
ted to the Lieutenant-Governor, and by 
him referred, in March 1856, to a Com- 
mitteerfor their report ; and on referring 


[to their debaterin June of thaiyear,he 
found the Honorable Member for Betijg&l 
expressing his hope that that report 
would soon be ready. 

But, nevertheless, by one of those fa- 
talities, which seemeu to be the too 
common lot of reports in this country, 
the report in question was not made till 
J une 1857. He had not that document 
before him, but he believed there was no 
doubt that it substantially adopted the 
scheme of 1855, and he presumed that 
it was intended to act upon it at once ; 
for in that Same month an establishment 
was proposed and sanctioned for the 
purpose of carrying it out at a cost of 
upwards of two thousand Rupees a 
month. No blame would seem to 
attach to the Commissioners, for they at 
once set to work, getting out machinery 
and collecting raw material, and mak- 
ing other preliminary preparations, 
which would be indispensable to what- 
ever sob em# they were eventually order- 
ed to carry out. Many months ago, 
he believed, they were in a condition 
to begin, but there was no scheme to 
begin upon ; and now they had so tho- 
roughly completed their preliminary 
arrangements, that there was nothing 
I else that they could do but begin upon 
the scheme, and still there was no scheme 
to begin upon. The engines were com- 
pelled to be idle, and the establishment 
was compelled to be idle too, and he 
believed their own invention could sug- 
gest no better occupation than to sell the 
bricks which they had made, and which 
wore not only useless now, but very 
much in the way. 

But what all this time had become 
of the scheme? They left it in the 
hands of the Government of Bengal in 
June 1857, favorably reported upon by 
the Drainage Committee. From that 
time up to April 1858 it seemed to have 
remained unnoticed. At all events, he 
could not learn that anything was done 
towards its advancement. In April, 
however, it was referred to Mr. Rendel, 
an English Engineer of imputation, who 
happened to be in Calcutta, and Mr. 
Rendel took it to England to consult 
his brother, an Engineer he believed of 
still higher reputation, promising to 
send back a report by return of post. 
Post after post had returned, but no 
report, and he understood that the last 
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that had been heard on the subject was 
that Mr. Rendel was ill, and that all 
his Indian business was stopped. In 
the mean time, as he had before said, 
the engines were standing still, and the 
establishment at two thousand Rupees 
a month was standing still, and the cold 
weather months, in which the best work 
was always done, were fast slipping away. 
Could, then, the Honorable Member tell 
him what their prospects were likely 
to be ? Could he answer him these few 
questions ? He owned they were diffi- 
cult ones. Suppose Mr. Benders report 
came out some tine day, was it to be 
referred again to the Commissioners, 
and then again to a Committee ? And, 
then, could he tell him how long it was 
likely to remain with the Government 
of Bengal before it obtained the pre- 
liminary sanction of the Lieutenant- 
Governor ? And, again, if it got through 
that stage, how long it was likely to re- 
main with the Governon)Gleiieral in 
Council before it received its final per- 
mission to come into existence ? He 
apprehended that, however doubtfully 
the promises of the Act had been kept 
as to the “ carrying out the complete 
system of drainage,” they had been most 
scrupulously observed as to the levying 
of the tax ; and that every fraction of' 
the heavy impost which it sanctioned, 
had been unmercifully realized. lie 
should be glad therefore to be informed, 
if the Honorable gentleman was able to 
inform him, whether the lakh and a 
half required by the Act to be annually 
set apart for the purposes of drainage 
had been so set apart ; and if set apart, 
how set apart ? Whether it had been 
spent, or more or less left to accumulate ; 
and finally, if spent, how spent ; and if 
left to accumulate, how much had ac- 
cumulated, and how it was proposed that 
the accumulation should be applied ? 

As one who was a party to the Act 
of 185G, he was anxious to have these 
questions answered, for, when he found 
things, now in December 1858, much in 
the same state as they were in Decem- 
ber 1855, it was impossible not to have 
some misgivings as to the wisdom of 
tb$& legislation. 

^ The public, moreover, he was sure, 
must desire to be enlightened on this 
subject, for all they at present knew 
was that nothing had been done, and 

Sir Arthur 1 tidier. 


that for that nothing they had been 
compelled to pay — he thought he wps 
not using an inappropriate figure of 
speech — most handsomely through the 
nose . 

Me. CURRIE regretted that it was 
not in his power to give any further 
information than the Honorable Member 
had already communicated to the Council. 
Having brought in a Bill for the Muni- 
cipal taxation of Calcutta, and earned it 
through Council, he was functus officio — 
he had no official information of any 
thing that had transpired since. He 
was aware, from the same sources as the 
Honorable and learned Judge, that the 
report of the Drainage? Committee had 
been submitted to Government about 
eighteen months ago. He knew also that 
the Municipal Commissioners had lost no 
time in setting to work, and in making 
preparations for an efficient commence- 
ment so soon as Mr. Clarke*s scheme 
had been approved. But what was the 
present cause of delay, he was not in- 
formed. The Act required the scheme 
to Receive the sanction of the Lieute- 
nant-Governor and of the Governor-Ge- 
neral in Council — whether the Bongal 
Government had submitted the scheme 
with the report, approving of it, to the 
Supreme Government, lie was not aware ; 
nor did he know how the reference to 
Mr. Rendel originated. He agreed with 
the Honorable and learned Judge that 
it could hardly have been necessary to 
call for Mr. Benders opinion. Mr. 
Clarke was a professional Civil Engineer 
of considerable experience in drainage 
matters; his report had been submit- 
ted to scientific men, and after long and 
careful examination bad been approved 
by them. The better plan would, he 
thought, have been to have commenced 
operations at once. *■ 

As to what had been done with the 
money raised by the increased taxation, 
he knew only from the published reports. 
Considerable sums had been paid for 
machinery and other things, and the re- 
mainder had been set apart in the Bank 
of Bengal under a separate account lor 
drainage. There had, he supposed, been 
some accumulation, but the current ex- 
penses had been considerable. 

He was asked, if Mr. Renders re- 
port should recommend any material 
variations from the proposed scheme, 
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what course would be taken ? He con- 
fessed he was unable to answer that 
question. He thought it was to be 
regretted that opportunity had been 
given for the occurrence of such a con- 
tingency. 

Mb. GRANT said, perhaps if the 
Honorable and learned Judge would put 
the same question to himself or to any 
Member of the Executive Government 
at the next meeting, ho might have 
such information as could be obtained 
on the subject from the Government 
records. 

The Council adjourned. 


Saturday , December 11, 185S. 
Present : 


Estate of the late Nabob of Surat* and 
to continue privileges to his fondly).” 
He said, the object of this Bill was to 
modify Act XVllI of 1848, so as to 
give a right of anneal to the Judicial 
Committee of the Privy Council from 
any order of the Governor of Bombay 
in Council made under that Act. The 
Act (XVIII of 1848) was passed, in 
order to settle the family disputes of 
the late Nabob of Surat, who died in 
1842. During the late Nabob’s lifetime 
a law existed, by which he and his fa- 
mily enjoyed an exemption from the 
jurisdiction of the Civil and Criminal 
Courts of the East India Company. 
The exemption ceased on his death, and 
his heirs and the other members of his 
family were very desirous that it should 
be continued to them. In 1848 an 
Act was passed, giving the Governor of 
Bombay in Council the power 


The Hon ’bio the Chief Justice, Fire President, 
in the Chair. 


Ilon’ble J. P. Grant, 
Jlon’ble Licut.-Genl. 

Sir J. Outruni, 
Hon ’hie H. Ricketts, 
Hon’ble B. Peacock, 


P. W. LeGeyt, Eaq., 
E. Currie, Esq., 

H. B. Harington, Esq., 
and * 

H. Forbes, Esq. 


“ To act i# the administration of the pro- 
perty, of whatever nature, left by the late 
Nabob of Surat, in regard to the settlement and 
payment of the debts and claims standing 
against the estate of the said late Nabob at 
the time of his death, and to make distribu- 
tion of the remaining property among his 
family 
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the Act further declaring that 


The CLERK brought under the con- 
sideration of the Council a Petition of 
Mr. John Higgins, Branch Pilot in the 
Bengal Pilot Service, against the Bill 
“ to amend the law for the trial of Offi- 
cers of the Bengal Pilot Service for 
broach of duty.” 

Mr. CURRIE moved that the above 
Petition be referred to the Select Com- 
mittee to be appointed on the Bill. 

Agreed to, 

CANTONMENT JOINT-MAGISTRATES. 

Mr, llARINGTON presented the 
Report of the Select Committee on the 
Bill “ for conferring Civil Jurisdiction 
in certain cases upon Cantonment Joint- 
Magistrates, and for constituting those 
Officers Registers of Deeds within the 
limits of their respective jurisdictions.” 

NABOB OF SURAT. 

Mr. LbGEYT moved the first 
reading of a Bill M to amend Act XVIII 
of 1848 (for the administration of the 


“ No act of the said Governor of Bombay 
in Council, in respect to the administration to, 
and distribution of, Aiich property, from the 
death of the fuiid late Nabob, slmll he liable 
to be questioned in any Court of Law or 
Equity.” 

In execution of the power thus con- 
ferred upon it, the Government of Bom- 
bay appointed the Agent to the Gover- 
nor at Surat to investigate all claims 
on the Estate of the late Nabob, and to 
report thereon to the Government. He 
did so, and reported to Government 
' the manner in which he proposed that 
the property should be distributed, 
which was confirmed by the Govern- 
ment of Bombay. Some of the imme- 
diate heirs, however, were discontented 
with his award, and Appealed to the 
Governor in Council for a reconsidera- 
tion of the Agent’s decision. Their 
prayer was refused, and they thereupon 
presented a petition of appeal to Her 
Majesty in Council. The Judicial Com- 
mittee of the Priyy Council, after 
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hearing arguments on both sides, deli- 
vered judgment as follows: — 

“ Their Lordships are of opinion, however, 
that the intention of this Act was not to create 
a Court ; that the intention of the Act was to 
delegate, either arbitrarily, or subject to cer- 
tain limitations of discretion, the administra- 
tion and distribution of the Nabob** property, 
but in each a way that the admit, ^(ration and 
distribution should not be judicially questioned. 
The expression, it will be observed, is not * shall 
be liable to be questioned in any other Court 
of Law or Equity/ but * shall be liable to be 
questioned in any Court of Law or Equity.* It 
may seem an auomalousand extraordinary pro- 
ceeding to vest powers of this description, not 
liable to be checked by any ordinary course or 
powers of law, lu any individual or in any 
body, but the Indian Legislature had power 
over the property ; they might, in the exercise 
of that power which is inherent in Legislation, 
have given the whole property at once to any 
stranger, or devoted to any purpose, and whe- 
ther with moral justice or not, is not the ques- 
tion. Instead of doing that, they do what to 
their Lordships appears substantially the same 
thing ; they vest the power of dealing with it ! 
in a particular individual or a particular body, 
and declare that its acts shall not be liable to 
be questioned in any Court of Law or Equity. 

“ Their Lordships, therefore, considor that, 
in the ordinary exercise of their functions, they 
are without jurisdiction to interfere. They 
are of opinion, that the proceeding of the 
Uoveruor of Bombay in Council has not been 
an act of a Court, Judge, or Judicial Officer 
within the meaning of the third Section of 
the Stfttute 3rd and 4th, Will. IV., C. 41, 
but has been the act of a ]>cr*on or body not 
in any sense J udieial, delegated and authorized 
to perform a particular function as to the res- 
ponsibility for the exercise of which, or as to 
any appeal from that exercise, they were ex- 
empted by the Legislature which created 
them.** 

Subsequently the Government of 
Bombay received further advice on the 
subject from England, and had forward- 
ed to him, for the purpose of being 
brought before this Honorable Council, 
ail opinion of Her Majesty’s present 
Attorney -Geueral and Solicitor-General, 
which stated as follows : — 

“ We are of opinion that, having regard to 
the obvious necessity that the matters referred 
to in the petition of Jafur Alee should, if 
brought before the Judicial Committee of the 
IViyy Council, be heard by them iu the pre- 
sence of all the parties interested, the best 
mode by whieh to obtain the opinion of the 
Judicial Committee would be that pointed out 
in tlm letter of the India Board of the 10 th 
of January 1 7, namely, that the Court of Direc- 
tors should instruct the* Government of Bombay 
to take steps for procuring a modification of the 

...Mr, LeOeyt . ' * 


Act of 1848, so ob to give a right of appeal to 
the Judicial Committee of the Privy Council 
from any order of the Governor of Bombay in 
Council made under that Act/’ 

This opinion was forwarded by the 
Honorable the Court of Directors to the 
Government of Bombay in a Despatch 
dated the 1st September last. 

It was, therefore, expedient to seek 
for an alteration of the law from the 
Indian Legislature. He had, according- 
ly, prepared a Bill which proposed to 
repeal that portion of Section II of the 
Act of 1848 which barred the jurisdic- 
tion of the Courts ; and to re-enact it 
with a modification. Accordingly Sec- 
tion III provided that the orders of 
the Governor in Council, made under 
Act XV11I of 1848, should, like orders 
made by Government in suits against 
the tire t-class Sirdars of the Deccan, 
under Regulation XXIX. 1827 of the 
Bombay Code, be open to appeal to 
Her Majesty iu Council. 

He proposed next Saturday to move 
the second reading of the Bill, and 
would consider, in the meantime, whe- 
ther it would then be necessary to sus- 
pend tdio Standing Orders with a view 
to proceeding with the Bill forthwith. 

The Bill was read a first time. 

FRAUDULENT TRANSFERS AND 
SECRET TRUSTS. 

Mb. PEACOCK (in the absence of 
Sir Arthur Buller) postponed the first 
reading of a Bill for the prevention of 
Fraudulent Transfers of Property and 
of Secret Trusts. 

STAMP DUTIES (BENGAL). 

Mb. PEACOCK postponed the mo- 
tion (which stood in the Orders of the 
Day) for the third reading of the Bill 
“ to amend Regulation X. 1829, of the 
Bengal Code (for the collection of 
Stamp Duties).” 

MERCHANT SEAMEN. 

Mb. CURRIE moved that the Coun- 
cil resolve itself into a Committee on 
the Bill “ for the amendment of the law 
relating to Merchant Seamen;' 1 and 
that the Committee be instructed to 
consider the Bill iu the amended form 
in which the Select Committee had 
recommended it to be passed. 

Agreed to. 
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Sections 1 to III were passed as they 
stood. 

* Section IV defined the general busi- 
ness of Shipping Masters. 

Mr. CUB RLE said, be had an amend- 
ment to propose iu this Section. The 
Section was taken from the English 
Act, but somewhat abridged. In mak- 
ing the necessary alterations, certain 
words had inadvertently been omitted, 
which lie thought it important to retain. 
The English Act made it the duty of 
Shipping Masters not only to superintend 
and facilitate the engagement and dis- 
charge of Seamen, but also “ to provide 
means for securing the presence on 
board, at the proper times, of men who 
arc so engaged.” 

He now moved that these words be 
added after the word “mentioned” in 
the 6th line of the Section. 

The motion was carried, and the Sec- 
tion as amended then passed. 

Sections V to XVI were passed as 
they stood. 

Section XVII was passed after a ver- 
bal amendment. 

Sections XV11I to XXX were passed 
as they stood. 4 

Section XXXI prescribed rules regard- 
ing the production of agreements and 
certificates of competency or service for 
Foreign-going ships. 

Mr. CURRIE said, he had one or 
two amendments to propose in this Sec- 
tion, which had been suggested by the 
Governor of the Straits Settlement, in 
consequence of there being no Collectors 
of Customs at the Stations in that Set- 
1 lenient. He begged to move the sub- 
stitution of the following words for the 
word “and” in the 33rd line of the 
Section : — 

“ Or if there be no Collector of Customs, 
to the Officer whose duty it is to grant a 
Tort-clearance.” 

The CHAIRMAN asked, what was 
the state of things in the Straits, since 
the Clause went on to say : — 

u And if any such ship attempts to go to 
sea without a clearance, any such Officer may 
detain her until such certificate as aforesaid is 
produced.” 

Who was to detain hei 1 ? 

Mr. CURRIE said, he apprehended 
that, in every Port, there was some Offi- 
cer whose duty it was to grant Port- 


clearances or documents of some kind, 
without which ships could not go to sea. 

Mr. GRANT said, that no Port- 
clearance was required at all in the 
Straits. 

Mr. PEACOCK suggested a general 
provision to the effect that, in places 
where there was no Collector of Customs, 
the duties imposed by the Act on Col- 
lectors might be performed by any Officer 
appointed by Government. 

Mr. CURRIE withdrew his motion, 
observing that the amendment was pro- 
posed by the Governor of the Straits 
Settlement, who ought to know wliat 
local circumstances required, and stating 
that he would make enquiries on the 
subject, and propose such amendments 
as he might And to be necessary before 
the third reading. 

.The Section was then passed as it 
stood. 

Section XXXII was passed after an 
amendment 

Sections XXXIII to XXXVII were 
passed as they stood. 

Mr. CURRIE moved the introduc- 
tion of the following Sections after Sec- 
tion XXXVII 

Allotment of Wages. 

“ All stipulations for the allotment of any 
part of the wages of a Seaman during his ab- 
sence, which are inode at the coinmeneemeut 
of the voyage, shall be inserted in the agree- 
ment, and shall state the amounts and times of 
the payments to be made. All allotment-notes 
shall be in forms sanctioned by the local Go- 
vernment, and shall be made for the benefit 
only of a relative of the Seaman or some Mem- 
ber of his family, to be named in the note, and 
shall be payable td the Shipping Master on 
account of such relative of the Seaman or 
Member of his family. Sucb allotment shall 
not, in any case, exceed one-third of the wages 
of the Seaman. 

“ The Owner or any Agent who has autho- 
rized the drawing of an allotment-note shall 
pay to the Shipping Master, on demand, the 
sums allotted by the note, when and as the 
same are made payable, unless the Seaman is 
shown in manner hereinafter mentioned to 
have forfeited or ceased to be entitled to the 
wages out of which the allotment is to be paid ; 
and in the event of such sums not being paid 
to the Shipping Master on demand, the Ship- 
ping Master may sue for and recover them 
with costs. The Seaman shall be presumed to 
be duly earning his wages, unless the contrary 
is shown to toe satisfaction of the Court or 
Magistrate. either by the official statement of 
the change U the Crew, ceased by his absence, 
made and sigr.cd by the .Master, as by this Act 
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is required, or by a duly certified copy of some 
entry in the Official Log-book, to the effect that 
he has died or left the Ship, or by a credible 
letter from the Master of the Ship to the same 
effect, or by such other evidence, of whatever 
description, as the Court or Magistrate trying 
the case considers sufficient to show satisfacto- 
rily that the Seaman has censed to be entitled 
to the wages out of which the allotment is to 
be paid. 

" The Shipping Master, on receiving any 
such sum as aforesaid, shall pay it over to the 
person named in the allotment-note. All such 
receipts and payments shall be entered in a 
book, and all entries in the said book shall he 
authenticated by the signature of the Shipping 
Master, or his Deputy; and the suid book shall 
be, at all times, open to the inspection of the 
parties concerned. 1 ' 

He said, the reasons for striking out the 
Sections relating to allotment of wages 
were stated at length by the Select 
Committee in their Report. They in- 
timated at the same time that, possibly, 
it might be found advisable to replace 
them. The communications since re- 
ceived seemed to render it advisable 
that they should be replaced ; or rather 
that provision should be made for the 
allotment of wages on the same princi- 
ple as was provided for in the existing 
Local Act, the payment being made 
through the Shipping Master. The Sec- 
tions, the introduction of which he had 
now to move, were taken partly from the 
Merchant Shipping Act 1854, and partly 
from the Local Act. 

The Sections were severally agreed to. 

Sections XXXVIII to L1X were 
passed as they stood. 

Section LX was passed after a slight 
amendment providing for the case of 
the Straits Settlement. 

Sections LXl to LXIII were passed 
as they stood. 

Section LXIV was passed after an 
amendment providing for the case of the 
Straits Settlement. * 

Sections LXV to CII were passed as 
they stood. 

Section CIII was passed after an 
amendment. 

Sections CIV to CXV, Tables A and 
B, and the Preamble and Title, were 
passed as they stood. 

The Council having resumed its sit- 
ting, the Bill was reported. 

DRAINAGE OP CALCUTTA. 

Mb. GRANT said, on the last occa- 
sion a question had been put by the 

Mr. Currie . 


Honorable and learned Member who was 
absent to-day ; on which he (Mr. 
Grant) had promised to obtain some* 
information. It related to what had 
been done in the matter of the Drain- 
age of Calcutta. The Honorable and 
learned Member had referred to the Re- 
port of the Messrs. Rondel, and the 
Honorable Member for Bengal, he believ- 
ed, mentioned that it was expected im- 
mediately. He ,(Mr. Grant) had since 
learnt that a letter had been received by 
the last Mail, from which it appeared 
very probable that the Report in ques- 
tion was on board the steamer now 
expected. 

He had promised to make some en- 
quiry as to the expenditure of the money 
which had been set apart for the pur- 
pose from the proceeds of the House 
Rate. The following was the informa- 
tion which had been kindly furnished to 
him on this head : — 

Drainage. 

Collected and set apart speci- 
ally for the pnrpose, up to 
1st September 1858 ... 2,35,600 0 O 

Expended in Stock and Plant, 

Machinery, Brick -field, and 

Engineer’s Establishment... 1,76,078 0 O 

Balance in hand to meet the 
cost of further Machinery 
ordered out from England, 
ranking Bricks, and setting 
up Establishment ... 59,522 0 0 


Water Supply. 

Collected and set apart for 
1857 ... 30,000 0 O 

Ditto for part of 1858 ... 16,000 0 O 


46,000 0 O 

Purchase of Land, Excavation 
of Tank, Ghats, and Railing 
in Chowringhee ... 35,000 0 O 

Balance to be added to further 
Collations for a Tank in 
tho Northern Division of the 
Town ... 11,000 0 0 


PILOT COURTS (BENGAL). 

Mr. CURRIE moved that the Bill 
“ to amend the law for the trial of 
Officers of the Bengal Pilot Service for 
i reach of duty” be referred to a Select 
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Committee, consisting of Mr. Grant, Sir 
James Outram, Mr. Peacock, and the 
Mover. 

Agreed to. 

Tlic Council adjourned. 


Saturday , December 18, 1858. 

Present : 

The Hon’ble J. P. Grant, in the Chair. 


Ilon’Me Lieut. -Goiil. 

Sir J. Outntm, 
Hon'ble H. Ricketts, 
Hon’ble U. Peacock, 


P. W. LeGeyt, Esq., 
H. 11. llarington, Esq., 
and 

H. Forbes, Esq. 


ment of the North-Western Provinces, 
forwarding copies of letters addressed to 
the Sudder Court and the Sadder Board 
of Revenue on the subject of judicial 
oaths and affirmations. 

Mb. FORBES moved tffat the above 
communication lie upon the table. 

Agreed to. 

FRAUDULENT TRANSFERS. 

Mr. PEACOCK (in the absence of 
Sir Arthur Butler) postponed the first 
reading of a Bill for the punishment of 
Fraudulent Transfers of Property and 
of Secret Trusts. 

NABOB OF SURAT. 


DELHI TERRITORY; RYOTWAK AR- 
REARS (MADRAS PRESIDENCY) ; AND 
GUARDIANSHIP OF MINORS (BEN- 
GAL). 

The PRESIDENT read Messages 
informing the Legislative Council that 
the Governor-General had assented to 
the Bill “ to repeal Regulation V. 18.82 
of the Bengal Code, and to make certain 
provisions rendered necessary by the 
transfer of the Delhi Territory to the 
administration of the Chief Commis- 
sioner of the Punjab the Bill “ for the 
better recovery of arrears of Revenue 
under Ryotwar Settlements in the Ma- 
dras Presidency and the Bill “ for 
making better provision for tho care of 
the persons and property of Minors 
in the Presidency of Fort William in 
Bengal” 

OATHS AND AFFIRMATIONS. 

The CLERK presented to the Coun- 
cil a Petition from Mr. Macleod Wylie, 
Barrister-at-Law,praying that the Coun- 
cil will not pass the Bill “ concerning 
Oaths and Affirmations,” but will, on 
the contrary, abolish all oaths aiul so- 
lemn affirmations in judicial proceed- 
ings, and pass a law to provide a sum- 
mary punishment for perjury, and such 
other laws as experience may suggest 
for the discouragement of existing mal- 
practices of a like nature. 

Mr. FORBES moved that the above 
Petition be printed. 

Agreed to. 

The CLERK reported to the Coun- 
cil that ho had received a communica- 
tion from the Secretary to the Govern- 


Mr. LeGEYT moved tho second 
reading of the Bill “to amend Act 
XVIII of 1848 (for the Administration 
of the Estate of the late Nabob of Su- 
rat, and to continue privileges to his 
family).” 

The motion was carried, and the Bill 
read a second time. 

STAMP DUTIES (BENGAL). 

On the Order of the Day for the third 
reading of the Bill * to amend Regu- 
lation X. 1829 of the Bengal Code,” 
(for the collection of Stamp Duties) 
being read — 

Mr. PEACOCK moved that the Bill 
be re-committed to a Committee of the 
whole Council, for the purpose of consi- 
dering a proposed amendment therein. 

Agreed to. 

Mr. PEACOCK said, since giving 
notice of amendments in Sectiorjjtll of 
this Bill, he had spoken to his Honora- 
ble friend on his right (Mr. Harington), 
and it appeared to them that, under the 
Section as it would stand if amended 
as proposed, a review of judgment 
would necessarily be admitted on tiie 
application of any party considering 
himself injured by the decision of a 
Court by which any deed, instrument, 
or document was rejected upon the 
ground that tho same was not stamped 
within the meaning of the Rule which 
this Act proposed to repeal. He would 
not, therefore, move the amendment in 
the precise terms proposed, but he would 
move an amendment by which it would 
left to the Judge to grant or not 
application for a review. Unless he 
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was satisfied that the deed, instrument, 
or document, if admitted, would have 
led to a different decision upon the 
merits of the case, he would not grant 
the application. This appeared to be 
more satisfactory than if the application 
for review were to be granted as a mat- 
ter of course. He, therefore, begged to 
move that all the words after the word 
“ may” in the 7th line of Section III be 
omitted, and the following words sub- 
stituted for them : — 

“ Obtain a review of judgment if the ap- 
plication be made within §ix months from the 
passing of this Act, and if the Court to 
which the application is made be satisfied 
that the deed, instrument, or document, if 
admitted, would have led to a different deci- 
sion upon the merits of the case. 1 ' 

The motion was carried, and the Sec- 
tion as amended then passed. 

The Council having resumed its sit- 
ting, the Bill was reported. 

Mb. PEACOCK moved that the Bill 
be read a third time and passed. 

The motion was carried, and the Bill 
read a third time. 

CANTONMENT JOINT-MAGISTRATES. 

Mb. HARINGTON moved that the 
Council resolve itself into a Committee 
on the Bill 44 for conferring Civil J uris- 
diction in certain cases upon Canton- 
ment Joint-Magistrates, and for consti- 
tuting those Officers Registers of Deeds 
within the limits of their respective 
jurisdictions ;” and that the Committee 
be instructed to consider the Bill in the 
amended form in which the Select Com- 
mittee had recommended it to be passed. 
Agreed to. 

The Bill passed through Committee 
without amendment, and was reported. 

REGISTRATION. 

Mb. FORBES said, when his Hono- 
rable friend, the Member for the North- 
Western Provinces, brought in a Bill 
for conferring Civil Jurisdiction in cer- 
tain cases upon Cantonment Joint-Ma- 
gistrates, ana for constituting those Offi- 
cers Registers of Deeds, he also stated 
that life believed that he (Mr. Forbes) 
had a measure in contemplation for 
amending the general Law of Registra- 
tion. He had had such a measure in 

Jtfr. Peacock. 


contemplation for some time — before 
even he had had the honor of a seat in 
the Legislative Council ; and, although ' 
the longer he had contemplated the 
measure the more he was convinced of 
its very great importance, he had at the 
same time become also more aware of 
the many difficulties by which it 
was surrounded. But these difficulties, 
great as they were, ho had no doubt, 
would be surmounted if the considera- 
tion and experience of several minds 
were engaged together upon the subject. 
Instead, therefore, of attempting, single- 
handed, to grapple with a question which 
had already been unsuccessfully essayed 
by far abler men than himself, he pro- 
posed to ask for the appointment of a 
Select Committee to consider and re- 
port upon the subject. 

He had received a communication 
from the Madras Government, submit- 
ting a report from the Sudder Court, 
suggesting improvements in the present 
system of registering Assurances, toge- 
ther with the draft of an Act for afford- 
ing protection to rights on property ; 
and he now moved that these papers be 
referred to a Select Committee, consist- 
ing of Mr. Peacock, Mr. LeGeyt, Mr. 
Currie, Mr. Harington, and the Mover. 

Agreed to. 

NABOB OP SURAT. 

Mb LeGEYT moved that the Bill 
“ to amend Act XY11J of 1818 (for the 
administration of the Estate of the late 
Nabob of Surat, and to continue privi- 
leges to his family)” be referred to a 
Select Committee, consisting of Sir 
James Outram, Mr. Peacock, and the 
Mover. 

Agreed to. 

STAMP DUTIES (BENGAL). 

Mb. PHACOCK moved that Mr. 
Ricketts be requested to take the Bill 
“to amend Regulation X. 1829 qf 
the Bengal Code (for the collection of 
Stamp-Duties)” to the President in 
Council, in order that it might be sub- 
mitted to the Governor-General for his 
assent. 

Agreed to. 

The Council then adjourned, on the 
motion of Sir James Outram, till Satur- 
day the 8th of January 1859. 
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Reported, •• « • •• •• • • 

Read 3**, .. •• •• •• •• •• 

Messenger, .. •• ** •• •• 

Assent of tho Governor General, .. •• •• •• 

Carnatic Family Privileges ( temporary ) Bill. {Suspension of suits against the 
Family fyc. of the late Nabob.} 

Standing Orders suspended, • if • • • • •• 

Read 1°, .. ••• •• •• •• •• 

Read 2°, •• • • •• "• •• 

Referred to Select Committee with instruction, . • •• •• 

Report of Select Committee presented, •• •• 

Committee of whole Council, • • • • • • • 

Reported, •• •• 

Read 3°, »• •• •• ••• •• 

Messenger, •• •• •• •• •• 

Assent of the Governor General, . • . . • • 

Charitable Societies. See Literary , Scientific, and ■ ■ — Bill . 

Chowkeydars ( Police ) Act ( Bengal ). 

Petition of Dacca Inhabitants to be printed, * •• • » 
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CnunnucK Foojah. 

Petition of Protestant Missionaries to be printed,. . «. * . 64 1 

Colvile. IIon, Sib J. W. — — ' ■ ( Chip/ Justice and Vice-President.) 

Alluvial Lands ( Bengal ) Bill. ..ICO, 319, 3G3, 3f>5, 369, 378, 

379, 388, 390, 394, 399, 467 
Carnatic Estate Bill, .. .. 258, 263, 373, 433 

Civil Procedure Bill, ». 551, 552, 553, 534, 555, 536, 557, 339, 

. 560, 5G3, 584, 592, 591, 595, 601, 604, 

605, 610, 612, 621, 629, 636, 633, 639, 

C95, 697, 699, 703, 706, 708, 710 
Confiscation of Villages fa. Bill, 81, 84, 83, 101, 105, 109, 110 

Corporal Punishment Bill, •• .. 14,17,21, 25 

Dispossession of Lands (N. TV. P.) Bill, •• .. 196 

Escaped Offenders Bill, . . .. •• •• 39 

Governor General’s Absence Bill, .. ... .. .. 53 

Impressment of Laborers fa. Bill, . . .. 41,42, 47 

Jamsetjee Jcejcebhoy’9 Estate Bill, .. , , 496, 498, 499 

Lunatic Asylums Bill, ••• ... < . 490, 492 

Lunatics (Mnfussil) Bill, . . ... .. .... 473 

Lunatics {Supreme Courts) Bill, .. .. ..713 

Merchant Seamen Bill, .. • • .. .. 203, 797 

Minors ( Bengal ) Bill, .. 528, 530, 531, 533, 510, 

541, 5 44, 575, 576 

Municipal Assessment ( Bombay ) Bill,. 270, 271, 285, 290, 291, 292, 299 

Oaths and Affirmations Bill, •• 743,750, 731, 753, 775 

Offences (S7a/e) Bill, ... ... .. .. 588 

Patents Bill,.. .. .. .. .. 5-19, 530 

Pilot Courts ( Bengal) Bill, .. .. ... ..776 

Points of Order, .. .. ... 443, 477, 618 

Police ( Madras Port) Bill, 323, 329, 330, 362 

Prisoners Removal Bill, .. .. .. .. 223, 22£ 

Roads {Suburbs of Calcutta ami Howrah) Bill, .. .. 77 

Ryotwar Arrears {Madras) Bill, .. .. .. .. 783 

Small Cause Courts {Mofussil) Bill, .. .. ..757 

Stamp-duties {Peng al) Bill, ,. ..373 

State-Prisoners Bill, .. ..49 

Committees of whole Council. (Motions for and Reports.) 

Acts XIV and XVII of 1857 continuanco Bill, (with an instruction), 228 
Report, .. .. .. .. 230 

Alluvial Lands, (Bengal) Bill, (with an instruction), .. .. 337 

Adjourned, .. .. ## 370 

Resumed, ... .. .. .... 379 

Reported... .. ... .. 400 

Cantonment Joint-Magistrates Bill, (with an instruction), ... 803 

Report, « • . ■ •« .... ib 9 

Carnatic Estate Bill, (with an instruction,) .. .. . , 336 

Report, .. •• .. .i .. 337 

Carnatic Family Privileges Bill, (with an instruction), .. .. 551 

Report, •• •• .... thm 

Carnatic Family Privileges ( temporary ) Bill, (with an instruction ),. . 239 

, Report. .. .. .. .. .. 260 
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Committees of whole CofNriT.. (Motions for ■ ■■■- and Reports.) Continued. 

• Civil Procedure Bill, {with an instruction), . . •• .. 551 

Adjourned, . . . . . . 5G3 

Resumed, ... .. .. .... 581 

Adjourned, .. .. ... .. 586 

Resumed, ... .. .... 590 

Adjourned, .. .. .. ..615 

Resumed, •• •* • • •• .. 620 

Adjourned, •• •• •• ..CGI 

Resumed, .. .. .. .... GDI 

Reported, .. .. .. .,716 

Concealment of Government Property Bill, ( with an instruction ), .. 117 

Report, .. ... .. ..118 

Confiscation of Villages See. Bill, (with mi instruction), .. 78 

Report, .. .. .. .. .. "89 

Corporal Punishment Bill, (with an instmc tion), .. .. ..98 

Report, .. .. .. ., . . ib. 

Delhi Bill, (with an instruction), .. .. 715 

Report, .. .. .. .. .. 747 

Dispossession of Lunds ( X. W. P.) Bill, (with an instruction ), .. 195 

Report, .. .. .. ..201 

Escaped Offenders Bill, (with an instruction}, ... .. 58 

Report, .. .. .... 40 

Governor General’s Absence Bill, ,, .. .. 56 

Report, . • .. .. •• . ib. 

* Governor Gencrars Absence (continuance) Bill-, .. .. 335 

Report, .. .. ... ib. 

Impressment of Laborers &c. Bill, (wit A an instruction), . . 41 

Report, ... .. .. 49 

Indian Navy Bill, (with an instruct ion), .. .. ,. 480 

Report, .. ... .. .... 481 

Jamsetjco Jccjoebhoy’s Estate Bill, ... •• ... 497 

Report, .. .. .. .... 499 

Kurnool Bill, ... .. .. •• ... 238 

Report, .• .. .. .... f A. 

Light-Dues (Cambay) Bill, . ... •• ,.177 

Report, .. •» . . •• .. ib. 

Lunatic Asylums Bill, (with an instruction), .. •• 489 

Report, .. •• .. .. *i 494 

Lunatics (Mofussit) Bill, (with an instruction), .. .. 474 

Adjourned, .. .. •• 475 

Resumed, . . .. .. . . .. 488 

Reported, .. .. .. «• .. 489 

Lunatics (Supreme Courts ) Bill, (with an instruction ) , .. 471 

Adjourned, • • •• •• . . ..474 

Resumed, .« •• •• .. 487 

Reported, ... •• •• m 488 

Merchant Seamen Bill, (with an instruction ) , .. 796 

Report, ... .. •• «. 799 

Minors ( Bengal ) Bill, ( with an instruction ), .. . . 527 

Adjourned, .. . . .. ». •• 534 

Resumed, •• ... . . .. 536 

Adjourned, .. .. ,, •* «. 544 

Resumed, .. .. ... .. 657 

Reported, .. .. ... •• • • 58 7 
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Committees of whom: Ooitvcjt.. {Months for ■— and Reports .) Continued . 

Minors {Madras) Bill, {with an instruction)! . . • U.7 

Report, .. .. ... •• - - 118 

Municipal Assessment ( Bombay ) Bill, {with aw instruction ), .. 90 

Report. . . . . . . ib. 

Native Passenger Ships Bill, {with an instruction ), • • .. 208 

Report, .. .. m .... 210 

Offences (Stale) Rill, .. •. .. 301 

Report, .. ... ••• •• .... ib. 

Oolacaiminri Subordinate Criminal Court Bill, ... ..175 

Report, .. .. .. mm ib. 

Patents Bill, {with an instruction), . . . . ..554 

Report, ... .. .. .... 531 

Police {Madras Port) Bill, {with un instruction), ... •• 318 

Report, . . ... . • .... 332 

Port-dues (Aden) Bill, {with an instruction), .. .. 143 

Report, .. .. . • , * .. ib. 

Port-dues (Camb ay) Bill, {with an instruction), • • ..90 

Report, .. .. .. . . .. ihm 

Port-dues ( Kurrachee) Bill, (with an instruction), •• .. C3 

Report, .. .. .. . • • • ib. 

Port-dues (Madras Presidency) Bill, (with an instruction), .. f>9 

Report, .. . . .. ... .. ib. 

Ports Regulation (Madras Presidency) Bill, (with an instruction), .. 177 

Report, .. .. .. .. ... ib. 

Ryotwar Arrears (Madras Presidency) Bill, ( with an instruc- 
tion), .. .. .. .. .... 770 

Report, . • .. . • .. . . 4 / 3 

Stamp-Duties {Bengal) Bill, (with an instruction), ... .. 48ft 

Report, .. .. ... , . .. 487 

Stamps Authentication Bill, {with an instruction), .. .. 188 

Report, , ■ ... « • ... . * ib. 

State- Prisoners Bill, .. ... . . 49 

Report, .. .. .. .. ..50 

Suits and Appeals (N. W. P.) Bill, {with an instruction), .. 332 

Report, - .. .. .... 333 

Tcmjore Bill, {with an instruction), ., ,, 442 

Report, ... .. . • ... .. ib. 

Committees. Select . {Motions for and Reports.) 

Act XVI of 1857 continuance Bill, (with an instruction), .. 215 

Report, .. .. .. .. .. 218 

Acts XIV and XVII of 1857 continuance Bill, ( with an instruc- 
tion), mm •• .. . . .. ».2I5 

Report, . . . • .. mm ..218 

Ahmedabad Magistracy Bill, .. .. .,661 

Alluvial Lands (Bengal) Bill, (with an instruction), •• .. 175 

Preliminary Report, .. .. „ ..176 

Report, .. .. .. .... 307 

Articles of War (Native Army) Amendment Bill, (with an instruc- 
tion), ■ • , mm I. . » . . 564 

Cantonment Joint Magistrates Bill, .. .. .... 412 

* Report, .. .. .. .. 793 
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Committees. Select 


(Motions for ■ 


■ and Reports.) Continued.. 


Carnatic Estate Bill, .. .. .. .. ,.175 

Report, ... .. .. .. ..308 

Carnatic Family Privileges Bill, .. . . .... 255 

Report, .. .. .. .. ..510 

Carnatic Family Privileges (i temporary ) Bill, (with an instruc- 
tion.), ... r» . . .. .. 257 

Report, .. .. .. .. ..250 

Civil Procedure Bills. Joint Report, .. .. ,, 500 

Concealment of Government Property Bill,.. .. .. 92 

Report, .. ... .. .... 115 

Confiscation of Villages &c. Bill, ( with an instruction), G4, 80 

Report, .. ... .. ... 70, 92 

Contracts ( I Vorkmcn $*e.) Bill, .. .. .. 588 

Corporal Punishment Bill, (with an instruction), . . 23 

Report, .. .. .. *• .. 70 

Cotton-Frauds (Bombay) Bill .. .... 31 

Court of Wards (Bengal) Bill, Report, .. 438 

Delhi and Meerut Bill, (with an instruction), .. .. .22 

Report, .. .. .. .. ..718 

Dispossession of Lands (AT. XV. P.) Bill, {with an instruction), .. 113 

Report, .. .. .. .. .. 189 

Escaped Offenders Bill, (with an instruction), .* .. 22 

Report, .. .. .. .. ..32 

Ghatwalee Tenures (Beerbhooni) Bill, .. .... 7-17 

Impressment of Laborers &c. Bill, (with an instruction ), .. 31 

Report, .. « . . » • 32 

Indian Navy Bill. Report, .. .. .. 443 

Insolvent Debtors (Mofussil) Law, .. . , ,. 230 

Report, .. .. .. .* .. 336 

Kurnool Bill, . . •• r* • • «• 69 

Report, .. .. .. .. 218 

Liglil-ducs (Cambay) Bill, (with an instruction), .. , . .. 1J2 

Report, . . . • • • •• .*146 

Literary, Scientific, and Charitable Societies Bill, .. .. .. 747 

Lunatic Asylums Bill. Report,.. .. .. 308 

Lunatics (Mofussil) Bill, . . •• •• .. ..475 

Reports, .. «. . . m 438, 481 

Lunatics (Supreme Courts) Bill, •• •• .. .. 474 

Report, .. . • •• •• .. 33C 

Merchant Stamen Bill. Report, •• •• 616 

Minors (Bengal) Bill. Report,.. .. •• .. 438 

Minors (Madras) Bill. Report, .. .. ..115 

Municipal Assessment (Bombay) Bill. Report, •* .. 71 

Native Passenger Ships, Bill. Report, ,. . 190 

Native Passenger Vessels (Bay of Bengal) Act, •• ... 718 

Offences (State) Bill, (with an instruction), I# 2G2 

Report, . . .. ... i* .. 264 

Ootacamund Subordinate Criminal Court Bill. Report, ... .. 120 

Patents Bill, ... •* ,. .. •• 191 

Report, M •* 11 ••• •• 510 

Patents Law. Report, ••• ■ ' .. 177 
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Committee. Se/.ect. (Motions for • - and Reports.') Con 

Pensions, 

Report, .« • • ... •• 

Pilot Courts (Benr/al) Bill, . „ »• 

Police Act ( Pres id en cy Towns ^t.), . . .. 

Report, 

Police ( Madras Tort) Bill, . . . . . . 

Report, 

Port-dues ( 4 den) Bill. Report, •• . . 

Port-dues {Cambay) Bill. Report, .. ... 

Port-dues ( Madras Presidency) Bill... Report, •> 

Ports Regulation ( Madras Presidency) Bill. Report, 
Prisoners Removal Bill, .» •• •• 

Registration, .. .. •• 

Ryofcwar Arrears (Madras) Bill, •• •• 

Report, . . . • 

Small Cause Courts (Mofnssil) Bill, ... . . 

Stamp-Duties ( Benyal ) Bill, 

Report, 

Stamps Authentication Bill, (with an instruction ), 

Report, ... 

Suits and Appeals ( N . W. P.) Bill, (with an instruction). 
Report, *• ... ... •• 

Surat Estate Bill, 

Tanjore Bill, .. ... .. •• 

Report, 

Water-Works ( Bombay ) Bill, (with an instruction ), 

Report, 

Compulsory Labor (Madras). See Labor. 

Concealment of Government Property Bill. 

First reading postponed, . . . . 

Read l . • . . • • • • 

Read 2°, .. .. .. 

Standing Orders suspended, . . • • . . 

Referred to Select Committee, 

Report of Select Committee presented, 

Committee of whole Council postponed, .. 

Committee of whole Council, . . « . • - 

Reported, 

Read 3°, •• •• •• •• 

Messenger, .. 

Assent of the Governor General, • . • • 

Confiscation of Villages &c. Bill. 

Read 1°, .. . ■ • • *• 

Second reading postponed, .. • • - • 

Read 2°, .. .. »« •• 

, Standing Orders suspended, . . • • • • 

* * Referred to Select Committee, • • • • 

Messrs. Eliott and LeGeyt added to Select Committee, 
Report of Select Committee presented, . . 

Committee of whole Council, • . • • 

Reportod, . . . . .. • • 

. Referred back to Select Committee, . • 


- and Reports.) Continued . 
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308 
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ib. 



INDEX. 


813 


Confiscation of Villages £c. Bill. Continued , ' 

Report of Select Committee presented, 9$ 

, Re-committed, .. .. ..101 

Reported, ... .. .. . .... 112 

Road 3°, •• •* .. . • .i i6m 

Messenger, .. .. 4 . .. .. ib. 

Assent of the Governor General, .. ... ..119 

Conservancy Act ( Presidency Towns and Straits Settlement). 

Petition of Bengal Bonded Ware-house Association for modification of 
Section 35, Act XIV of 185G, to be printed, ,, ,, 192 

Conservancy ( Military Cantonments) Bill. 

Select Committee discharged, .. . . «... 589 

Contracts (Workmen &r.) Bill. ( Breaches of Contract.) 

Petition of Calcutta Trade Association to bo printed, . . , 301 

Read 1 *• •• ••• ••• .. 510 

Read 2°, .. . • «• .... 5G7 

Referred to Select Committee .* »• ..... 588 

Coroner ( Straits Settlement). 

Communication from Straits Government regarding Offico of , 

to be printed, .. .. .. .... 756 

Corporal Punishment Bill. 

Read 1®, ... .. . • . . .... 3 

Read 2°. .. .. .. .. ..14 

Standing Orders suspended, ,. .... 22 

Referred to Select Committee, .. ., .. ..23 

Petition of British Indian Association referred to Select Committee,. . 61 

Report of Select Committee presented, .. ... ..70 

Committee of whole Council, . . . . .... 89 

Reported, .. .. .. .. ib. 

Read 3 ... . . . . , . .... ib» 

Messenger, .. .. .. ..90 

Assent of tho Governor General, .. .. 180 

Cotton-Frauds {Bombay) Bill. 

Read 2°, .. •• •« «• .. .. 27 

Referred to Select Committee, •• .. 31 

Petition of Bombay Cotton Merchants referred to Select Commiittce, 192 
Mr. Forbes added to Select Committee, •• .. . . 239 

Court of Wards (Bonyal) Bill. 

Mr. llarington added to Select Committee, .. «• .. 217 

Report of Select Committee presented, •« • « •« 438 

Currie. Mr. IS. (Member for Bcnyat.) 

Act XVI of IS 3 7 continuance Bill, ... •• .. ..215 

Ahmedabad Magistracy Bill, ••• .« •• •• 620 

Alluvial Ladds (Bcnyat) Bill, 93, 117, 135, 15-1, 172, 178, 352, 363, 

305, 307, 370, 378, 381, 391, 397, 398, 

450, 467 

Churruck Poojah; ... .. .• .... 615 

Civil Procedure Bill, 601, 003, 612, 624, 629, 632, 656, 697, 698, 

699, 703, 709, 715, 728, 729 
Confiscation of Villages Ac. Bill, .. 62, HO, 81, 87, 88, 107, 110, 112 

Contracts (Workmen ^c.) Bill, .. •• ..510 
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Currie. Mr. E. » ■ ■■ ■■■ (Member for Bengal .) Continued. 

Corporal Punishment Bill, ... ••• .. 17 , 24 

Drainage of 1 Calcutta, .. •• .. ..492 

Escaped Offenders Bill, . . M 38 

Shatwalee Tenures (Beerbhoom) Bill, M .. .. 688 

1 Impressment of Laborers &c. Bill .. M ... 47, 48 

Insolvent Debtors ( Mofussil ) . . .. .. 232 

Jamsetjee Jeejecbhoy’s Estate Bill, .. .. 496 

Literary, Scientific, and Charitable Societies Bill, • ..719 

Lunatic Asylums Bill, ... ... 490, 491, 492, 493,494 

Lunatics (Supreme Courts) Bill, •• .. .. .. 487 

Merchant Seamen Bill, .. • • •• 202,797, 798 

Minors (Bengal) Bill, .. 528, 530, 531, 532, 533, 534, 536, 537, 

538, 543, 544, 5G8, 577, 590, 786, 787 
Municipal Assessment (Bombay) Bill, 205, 2C7, 270, 273, 281, 283, 

, MUU, Ml»v, *‘•'“1 “•'Oj 

291, 295, 296 

Municipal Assessment (Scinde) Bill, .. . •• 521 

Oaths and Afirmations Bill, .. •• 741, 744, 750, 775 

Patents Bill, ... .. 546, 547, 548, 549, 550 

Pilot Courts (Bengal) Bill, .. ... • • 736, 779, 780 

Police* (Madras Fort) Bill, . .. 324, 330 

Prisoners Removal Bill, •• .. •• 211, 226 

Rents Recovery (Bengal) Bill, ... Ill 

Roads (Suburbs of Calcutta and Howrah) Bill, •>» 75, 77, 78 

Ryotwar Arrears (Madras) Bill, . . . 771, 772, 783 

Stamp-Duties (Bengal) Bill, •• .. •• 373, 374 

Water-Works (Bombay) Bill, .. .... 59 

D. 

Dalhousie. Marquis of — — . 

Extract of Despatch from Court of Directors regarding the Portrait 

0 f , to be printed .. .. ... ..192 

Delhi and Meerut Bill. 

Read 1°, a. . a ... ••• a. *« 1 

Read 2 «« • . . • .a ..13 

Standing Orders suspended •• •• ..22 

Referred to Select Committee, . . • • . . ib m 

Communication from Secretary with the Governor General referred 
to Select Committee, . • . . . • . . . . C62 

Report of Select Committee presented, .. .. .. 718 

Committee of whole Council postponed, «, .. .. 732 

Committee of whole Council, •• •* «• ..745 

Reported, .. .. «• »• «... 74 7 

Read 3°, .. .« •• «• .. 781 

Messenger, .. .. ** •« «» 788 

Assent of the Governor General, *• •• .. 801 

Dksxrtion. Mutiny and — — (Native Army). 

See Acts XIV and XVII of l$b7 continuance Bill. 

„ XIV, XVI, and XVII of 1857 continuance Bill . 
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Division's of the Council. 

. On Mr. Currie’s amendment in Section 8 of Confiscation of Villages, 

&c. f BUI. . .. 112 

„ motion for second reading of Alluvial Lands {Bengal) Bill, . . 174 

„ Mr. Ricketts’ amendment in Section 11 of Dispossession of Lands 

(;V. Il r . P.) Bill, .... 201 

,, Mr. LeGeyt’s amendment in Section 1 of Municipal Assessment 

{Bombay) Bill, .. 267 

„ Ditto Ditto in Section 9 of ditto, • • • . #f . , 282 

„ Ditto Ditto in Section 17 of ditto, .. .. ... 287 

„ Sir J. Colvile’s amendment in ditto ditto, .. .... 294 

„ Mr. Peacock’s amendment in Section 2 of Polico {Madras Tort) 

Bill, .. 330 

„ Ditto Ditto in Section 1 of Alluvial Lands ( Bengal ) Bill, 3G9, 39Q 
„ motion for third reading of Ditto, .. .. ... 470 

„ Mr. Peacock’s amendment in Section 6 of Minors {Bengal) Bill, 532 
„ Section 21 of Ditto, .. . . .. .. .. 544 

,, Mr. Peacock’s amendment in Section G7 of Civil Procedure Bill, 586 
„ motion for second reading of Ahmcdabad Magistracy Bill, . . C20 

„ Mr. LeGeyt’s motion to insert new Sections regarding attachment 

of standing crops in tho Civil Procedure Bill, .. 716 

„ Ditto Ditto to appoint a Select Committee on Oaths and Affirma- 
tions,.. 752 

motion for re-committal of Ryotwnr Arrears {Madras) Bill, . . 784 

Mr. Ricketts’ amendment in Section 2 of Ditto, ...» »• 785 

Donxx. IIon. J. A. ( Vice President.) 

Governor General’s Absence Bill. . . » • « • 52, 55 

Point of Order, ... ... ... ... ••• 146 

Drainage of Calcutta. 

Enquiry respecting > ■ •— ... ... 788 

Answers to the above, .. ... ... 792, 793, 799 

E. 

Electbic Telegraphs Act. 

Communication from Home Department regarding amendment of 

— — to be printed, , . ♦ . . . 731 

Eliott. Mr. D .— {Member for Madras .) 

Alluvial Lands ( Bengal) Bill, . • * • • * ,.171 

Confiscation of Villages Ac. Bill, .. •« .. .. 102 

Corporal Punishment Bill, ... • • 16, 23 

Impressment of Laborers &c. Bill, .. .« •• «. 44 

Kurnool Bill, .. •• •• *• ..61 

Offences {State) Act, •• »• •« •• 70 

Police {Madras Port) Bill, .. .. .. 72, 100 

Tanjore Bill, .. .. •• •• .. 181 

Water-Works (Botfly) Bill, .. •• «. .,59 

Emigration to Sr. Vincent. 

Despatch of Court of Directors to be printed, • «. 510 

Endowment of Mosques, Hindoo Temples, and Colleges. 

Petition of Protestant Missionaries to be jvntcd, •• „ 614 
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Escated Offenders Bill. 

Rc'id l l, j . « «• <» • i * m » ^ 

Rcfld 2 °, 4 * .. «• ■■ ••• •• 22 

Stunding Orders suspended, .. ... .. .. ib. 

Referred to Select Committee, .. .. . « .. ib. 

Report of Select Committee presented, ... .. •• 32 

Committee of whole Council, ... .. .... 38 

Reported, .. .. .. .. ..40 

Read 3°, ... • « «. • i .« ... ib . 

Messenger, . . .. .. .. .. . r >0 

Assent of the Governor General, ... •• .... 37 

# 

F. 

Forijes. Mr. H. (Member for Madras.) 

Carnatic Kstate Bill, .. .. .. 37G, 377 

Carnatic Family Privileges Bill, . . . . . . ..231 

Civil Procedure Bill, ... .. G02, G08, 038, 032, G53 

Oaths and Affirmations Bill, .. .. 722,712, 747 

Police Aet (Presidency Town a Sfc.), .. . . ..301 

Police ( Madras Fort) Bill, .. 304, 320, 324, 327, 328, 329, 331 

Registration, .. .. .. . . .. 803 

Ryotwar Arrears {Madras) Bill, .. 438, 77?, 773, 782, 781 

Forts ( Presidency Towns') . See Police Act (Presidency Towns and Straits Settlement). 
Fraudulent Transfers and Secret Trusts Bill. 

First reading postponed, . . .. .. .. 79G, 802 

G. 

Ciiatwalee Tenures (Tieerbhoom) Bill. 

Read 1°, .. .. .. .. .. 088 

Read 2°, .. .. .. .. .... 732 

Referred to Select Committee, .. .. ,, ..717 

Governor Generai/s Aijsence Bill. 

Message and Resolution read, ... . . .. .. f ,2 

.Standing Orders suspended, .. .. ib. 

Read 1 , ... ... ... , . ... 53 

Read 2°, .. ... .. .. .... /A. 

Committee of wholo Council, ... .. ... ..56 

Reported, .. .. ... .. .. .. ib. 

Read 3°, ••• «i ... .. ib. 

Messenger, ... .. .. .. u, m 

Assent of tho Governor General, .. ib. 

Governor General’s Absence Continuance Bill. 

Message read, . . .. .. .. .... 333 

Standing Orders suspended, .. .. 334 

Read 1°, - • » • • •• 11 11 .. 335 

Read 2°, %. •• •• 11 •• ib. 

Committee of whole Council, .. .. . ib. 

Imported, .. .. .. ..id. 

ReadS", •• .. .. .. .. .. id. 

Messenger, .. ... ... ... ... 

Assent of the Governor General, ,, ... 372, 400 
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Grant. IIon. J. P. 

, Alluvial Lauds (Bengal) Bill, . . . . 112, 146 154 

Carnatic Estate Bill,.. ... .. .. 25 

Civil Procedure Bill, . . ... . . 028, 031, 035 030 

Confiscation of Villages, &e., Bill, .. .. 81, 82, 8 

Dispossession of Lands (A'. IV. P.) Bill, .. .. ,.198 

Drainage of Calcutta, .. .. .. 793, 799 

Governor General’s Absence Bill, .. .. 334 

Merchant Seamen Bill, . . . . * . . . . 798 

Municipal Assessment ( Humbug) Bill. . . 2H6, 289, 293, 309 

Police ( Madras Burt) Bill, . . . . 321, 330, 331 

II. 

IIarinotox. Mr. 11. B. — — (Member for the N. W. P.) 

Alluvial Lands (Bengal) Bill, .. ... 105, 314,385, 394, 4G3 

Cantonment Joint Magistrates Bill,.. .. .. 308, 441 

Civil Procedure Bill, .. 551, 532, 553, 554, 550, 557, 538, 559, 

500, 502, 590, 593, 591, 590, 598, 000, 

602, 008, 009, 020, 028, 032, 031, 035, 

03 S, 052, 050, 038, 000, 092, 095, 090, 

098, 700, 704, 706, 708, 709, 710, 712, 714. 

Confiscation of Villages, &c„ Bill, .. .. 85, 100, 108, 110, 111 

Delhi Bill, .. .. .. .. 740 

Dispossession of Lands (A r . IV. P.) Bill, .. Gl, 191, 198 

Lunatic^ (Mrjfussil) Bill, .. . . 475, 488 

Minors ( Bengal) Bill, .. .. .. 531, 533, 541 

Municipal Assessment ( Bombay) Bill, .. .. .. 288 

Police (Madras Part) Bill, .. . . . . .. 325 

Small Cause Courts (Mo/'ussi?) Bill, . „ . . 602, 704 

Suits and Appeals (N. 1 V. P.) Bill,.. .. 218, 259 

I. 

Impressment of Laborers, «&c., Bill. 

Standing Orders suspended, ... ... ... .. 27 

Head 1°, ... .. .. .... 28 

Read 2°,... .. .. ... .. ... 30 

Referred to Select Committee, ... .. .. 31 

Report of Select Committee presented, ... ... 32 

Committee of whole Council, ... ... 41 

Reported, . . •• ... .. ..49 

Read 3°, «• • • *•* •• •• •• lb. 

Messenger, ... ... ... ... ••• 51 

Assent of the Governor General, . . ... •• .. 57 

Impressment ok Carriage and Supplies for Tnoors and Travellers ( Bengal ) Bill. 

Madras Government's communication referred to Select Committee,. . 118 

Bombay Government's communication referred to Select Committee,.. 774 

Indian Navy Bill. 

Report of Sele Committee presented, . . Ml • •• ... 443 

Committee of whole Council, , . , n 489 

Reported, ... ... ... ... ... 481 

Read 3°, ... ... ,, ... •»» ... 486 

Messenger, .. , .. ... 499 

Assent of the Governor General, . . . • • 536 
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Indian Penal Code. See Penal Code. 

Indigo Contracts. 

Petition of Indigo Planters Association to be printed, 
Insolvent Debtors (Mofuml). 

Select Committee appointed, . . • . • . 

Report of Select Committee presented, .. 

Adoption of Report postponed, •• 

Communication from Bombay Government to be printed, 

• j. 

Jamsetjek Jeejeebhoy’s Estate Bill. 

Read 1°, .. .. .. .. 

Read 2°, 

Standing Orders suspended, . . , . , , 

Committee of whole Council, 

Reported, . . . . . . . . 

To be forwarded for the Royal sanction, . . 

Communication from Bombay Government to be printed, 
Rc-committed, «. 

Reported, 

To be forwarded as amended for Royal sanction, , , 

K. 

Kmjrnool Bill. 


L. 

-( Madras ) Bill. 


477 

230 

230 

400 

503 


477 

480 

494 

497 

499 

it /. 

5GI 

579 
581 

580 


Read 1°, •» . . . . .. 


Cl 

Read 2°, .. .. ... 


09 

Referred to Sclent Committee, .. , . 


ib. 

Mr. Forbes added to Select Commit! ce. 


216 

Report of Select Committee presented, .. 

M • • 

218 

Committee of whole Council, 

• • «- ••• 

238 

Reported, •• .. . . 

• . 

ib. 

Read 3°, ■ • . . •» 

M * • • • 

254 

Messenger, .. •• • • 

. * ». 

255 

Assent of the Governor General, 

•** . • . . 

202 


Labor. Compulsory - - 

Read 3° .. •••• (it< ni« ■ . • • S 

Messenger, .. ...» .... ib. 

Assent of the Governor General, , . , , . , • , .... 31 

Lands. Dispossession of — — ( N . W . P .) Bill. 

Communication from Government N. W. P., with Draft Bill reported, 61 
Read 1°, •• ••• •• •• •• 01 

Read 2°, ••• •• •« «• ••• •• 101- 

Referred to Select Committee, *. ..113 

Standing Orders suspended, . . . . ib. 

Petition of British Indian Association referred to Select Committee, 176 
Report of Select Committee presented, •• .. ..389 

Committee of whole Council, •• ••• .... 193 

Reported, .. , . .. m % .. 201 

Read 3°, »• .. m •• •• *• 208 

Messenger, r. .« •• ft* .. 210 

Absent of the Governor General, •• •• •« »• 240 
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Lands (Malacca). 

Communication from Straits Government to bo printed, 263 

Lands. See Alluvial ( Bengal ) Bill. 

„ Me eras ■ ■ ■ * ( Bombay) Bill. 

„ Sale of for Arrears qf Revenue (Benyal) Bill. 

LkGeyt. Mn. P. W. — (Memlmr for Bombay.) 


Ahmcdabad Magistracy Bill, . . . . . . 56G, 

Alluvial Lands (Benyal) Bill, ... .. .. .. 

Cantonment Joint Magistrates Bill, .. ,, 

Civil Procedure Bill, .. 5G0, 596, 598, GOG, G08, 009, 

Gil, 636, 654, G57, 

Confiscation of Villages, &c., Bill, 

Courts ( Bombay ) Improvement, • • 

Governor General’s Absence Bill, . . . . 55, 

Insolvent Debtors (Mofussil), ,. .. 230, 232, 

Jainsctjee Jeejeebhoy’s Estate Bill, 47 7, 494, 498, 5G1, 579, 580, 
Light-dues (Cambay) Bill, 

Municipal Assessment ( Bombay ) Bill, 254, 264, 2GG, 269, 271, 279, 


Cl 8 
170 
410 

G95 

78 

734 

56 

5G3 

586 

72 


281, 

287, 292, 

295, 

296, 

298, 

299 

Municipal Assessment ( Scinde) Bill, 

. 

• . 

481, 

513, 

525 

Native Passenger Ships Bill, . , 

.. 


. . 

. . 

209 

Oaths and Affirmations Bill, . . 

712, 713, 

748, 

749, 

752, 

753 

Olfeuces (Slate), ., 

• « 


. . 

. , 

587 

Penal Code, .. ## , 

• 

• • 


, . 

2G0 

Police ( Madras Port) Bill, . . 

• a 


97, 

327, 

331 

Prisoners Removal Bill, 

• 

• « 


. . 

227 

Small Cause Courts (Mofussil) Bill, , . 

♦ • 


• • 

. . 

759 

State -Prisoners Bill, .. , 

• 

a ft 


. , 

32 

Surat Estate Bill, . . . . 

• ft 


ft ft 

, . 

793 

Water-Works ( Bombay ) Bill, . , 

. 

ft • 


9, 

59 


Legislative Council. 


Adjourned for the Governor General’s assent to the State-Prisoners 
Bill, ... ». i • *• • • .... •••* 51 

Extraordinary Meeting on 28th January, .... ib. 

Adjourned for tho Governor General’ s assent to the Governor Ge- 
neral’s Absence Bill, ... .... .... .... 56 

No Meeting, for want of quorum, on 19 th June, 2G2 

Adjourned to Wednesday, 2 1 st J uly, 1 0 o’clock, .... .... 333 

Despatch of tho Court of Directors reviewing the Acts of tho ■ ■ ■ ■■ 

for 18o7, reported, .... • .... .... 377 

Adjourned till 8th January 1859, .... * .... .... — . 

Light-dues ( Cambay ) Bill. 


Head 1°,.. .« 

. ■ i» m 72 

Head 2°, •• •• 

• i »• ... 97 

Referred to Select Committee, . 

... .. .. 112 

Standing Orders suspended, . . 

r* . • 113 

Report of Select Committee presented, 

.. .. .. 14G 

Committee of whole Council, . * 

• a M in 177 

Reported, .. . „ 

• ■ • • • • tb. 

Standing Orders suspended, ♦ . 

i« •• 179 
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Lioht-dues { Cambay ) Bill. Conti Died . 

Read 3°, . ... .. .. .. ..170 

Messenger, . . .. »• •• . . ib . 

Assent of the Governor General, .. ... .. . . 192 

Limitation of Suits Bill. 

Communication from Bengal Government to be printed, 508 

Literary, Scientific, and Chaiutaiile Societies Bill. 

Read 1°, .. .. .. ... .. 719 

Read 2'\ .. . . .. .. .... 745 

Referred to Select Committee, .. . . ... ..747 

Lunatic Asylums Bill. 

Madras Government's communication referred to Select Committee,.. 179 
Mr. Forbes added to Select Committee, , « . . .. 239 

Report, of Select Committee presented, .. ... ., 308 

Committee of whole Council postponed, •• •• 441, 470 

Committee of whole Council, . •• .... 489 

Reported, , . .. . . ..491 

Re-committed, . . . . .. .. .. .. 507 

Reported, .. * . .. •• 50H 

Read 3", •• ... •• . • . • tb» 

Messenger, .. . .. •• .. 509 

Assent of the Governor General, . • .. ... ..565 

Lunatics { Mofumt ) Bill. {Estates of Lt mattes .) 

Mr. Forbes added to Select Committee, .. ,, 239 

Report of Select Committee presented, .. .. .. 438 

Committee of wholu Council, .. .. .. ..4 74 

Referred back to Select Committee, .. •• .. ..475 

Report of Select Committee presented, «• .. .. 481 

Committee of whole Council, •• »• 488 

, . Reported., . • . « . . . . .. 489 

Road 3°, . • ••• •• .. ■. 507 

Messenger, •• .. .. •• .. 509 

Assent of the Governor General, •• • • .. 5G5 

Lunatics {Supreme Courts ) Bill. {Proceedings in Lunacy .) 

Bengal Government's communication referred to Select Committee, .. 71 

Presentation of Select Committee’s Report postponed, ... . . 308 

Report of Select Committee presented, , . 336 

Committee of whole Council postponed, .. .. .. 442 

Committee of whole Council, .. •« .... 471 

Referred back to Select Committee. •• . • ..474 

Report of Select Committee dispensed with, «• .. . . 487 

Committee of whole Couueil, . . . • . • . . ib . 

% 

Reported, .. .. • • .. •••• 488 

Read 3°, a a «. ••• at . a 50(1 

Messenger, .. *• ■ • •• .... 509 

Assent of the Governor General, . . a a .. .. 565 

M. 

Masters and Servants. Sec Contracts . 

Hurras Lands ( Bombay ) Bill 

Mr. Forbes added to Select Committee, . • .» ,.217 

Meerut. See Delhi and Bill. 
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Memiiir. 

Mr. Forbes swogn/ .. ,7 7T IT 211 

Merchant Seamen Bill. 

Madras Government’s communication referred to Select Committee,,. 113 
Petition of Peninsular end Oriental Company referred to Select 
Committee, .. .. .. .. ..202 

Bombay Government’s communication referred to Select Committee,. 211 
Vice-President added to Select Committee,.. .. 238 

Report of Select Committee presented, ,, n .,616 

Committee of whole Council postponed, #1 ,, 787 

Committee of whole Council, .. ,, 796 

Reported, .. .. .. .. 799 

Merchant Shipping Act 1854. 


Despatch of Court of Directors regarding— 
pore, to be printed, . . 


-as it affects Singa- 


Messages. 


Assent to Compulsory Labor ( Madras ) Bill, 

„ to Port-dues ( Cuttack ) Bill,.. •• 

„ to State- Prisoners Bill,. . 

With Resolution regarding Governor General’s absence. 
Assent to Governor General’s absence Bill, .. 

„ „ Escaped Offenders Bill, .. «. 

„ „ Impressment of Laborers, Ac., Bill, ... 

„ ,, Port-dues {Madras Presidency) Bill, .. 

„ „ Port-dues {Kurr active) Bill, .. „ 

„ „ Port-dues (Cambay) Bill,.. .. 

„ ,, Confiscation of Villages, Bill, , 9 

„ „ Corporal Punishment Bill, . . 

,, * „ Roads ( Suburbs of Calcutta and Howrah) Bill, 
„ „ Concealment of Government Property Bill, 

„ „ Minors ( Madras ) Bill, .. 

„ „ Port-dues (Aden) Bill, 

„ „ Ootacamund Subordinate Criminal Court Bill, 

„ „ Light-dues ( Cambay ) Bill, 

„ „ Ports Regulation {Madras) Bill, •• 

„ „ Stamps Authentication Bill, . • 

„ „ Dispossession of Lands ( N . W. P.) Bill, •• 

„ „ Native Passenger Ships Bill, 

„ „ Acts XIV, XVI, and XVII of 1857 continuance 

„ „ Kurnool Bill, . . • . 

„ „ Carnatic Family Privileges {temporary) Bill, 

,, ,, Municipal Assessment {Bombay) Bill, 

„ „ Statc-OfFonces Bill, . • • • 

Regarding Governor General’s absence, . • 

Assent to Governor General’s absence continuance Bill, 

„ „ Police ( Madras Port) Bill, .. 

„ „ Suits and Appeals (iV. W. P.) Bill, 

„ „ Carnatic Estate Bill, .. „ 

„ „ Alluvial Lands {Bengal) Bill, .. .. 

„ „ Tanjore Bill, .. .. ,, 

„ „ Indian Navy Bill, . . , . , , 

ft „ Lunatics {Supreme Courts) Bill, M 
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Messages. Continued . 

Assent to Lunatics {Mofussil) Bill, .. «. •• 

„ ft Lunatic Asylums Bill, • • • • • • 

„ „ Carnatic Family Privileges Bill, . . •# 

ft ft Delhi Bill, • • •• • • • • 

ft „ Kyotwar Arrears (Madras) Bill, 

„ „ Minors {Bengal) Bill, 

Messengers. Appointment of - — - — to procure assent of Governor General. 

(See under head of each BUI.) 

Military Cantonments. See Conservancy. 

Minors ( Bengal ) Bill. {Care of persons and property of Minors.) 

Mr. Ifarington added to Select Commit tee, . . . . 

Report of Select Committee presented, . . • . 

Committee of whole Council, 

Adjourned, ... . . 

Resumed, . . . . . . , . .... 

Adjourned, ... ... . . . . ... 

Petition of British Indian Association to be printed, .. .. 

Committee of whole Council resumed, . . 

Reported, 

To he re-publUhed, . . . . . . .... 

Petition of Inhabitants of 24-Pergunnahs to be printed. 
Re-committed, . . . . . . .... 

Reported, 

Read 3^, . • .. .. .. • « . . 

Messenger, *.. 

Assent of the Governor General, .. .. 

Minors {Madras) Bill. 

Report of Select Committee presented, .. •• 

Committee of whole Council, • . . . . • • . 

Reported, . • • • • • •• •• 

Read 3°» •• •• •• •• •• •■ 

Messenger, . . . . . • • • 

Assent of the Governor General, . • • • • . • ■ 

Moonsiffs and Tuiiseeldars {N. W. r .) Criminal Jurisdiction Bill. 

Select Committee discharged, and Bill referred to Select Committoo 
on Criminal Procedure Bill, . . . » • • 

Municipal Assessment {Bombay) Bill. 

Report of Select Committee presented, 

Committee of whole Council, . • . • • • 

Reported, • ■ •• ••• •• 

To be re-published and rc-considcred after five weeks, • • * • 

Motion to refer back to Select Committee withdrawn after debate, . . 
Consideration postponed, , • • • • • ... 

Re-committed, .. .. •• •• •• 

Reported, . • « • .. .. • • • • 

Read 3°, , . •• .. . . •• 

Messenger, .. .. .. .. .... 

- Assent of the Governor General, . . • • • • 

Me Nielt* At Assessment. See Roads {Suburbs qf Calcutta and Howrah), 
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Municipal Assessment (Scuu/e) Bill. 

Bead 1 0 t • • Ml II .. 48i 

Withdrawn after debate, .. ., . 4 .. .. 513 

Municipal Commissioners ( Presidency Toums and Strait s Settlement). 

Papers regarding exclusion of Forts from the jurisdiction of the ■ 

reported, . . • • . . , . . . 735 

Mutiny and Desertion ( Native Army). 

See Acts XIV and XVII of 1857 continuance Bill. 

„ Acts XIV, XVI ; and XVII of Ditto Ditto. 

Ns 

Native Passenger Ships Bill# 

Mr. Currie added to Select Committee, .. .. 9 

Report of Select Committee presented, .. M .,190 

Committee of whole Council postponed, , . .. .,201 

Committee of whole Council, . . . . , . . . 208 

Reported, • • . • . • •• « • 210 

Read 3°, •• • • •• »» • i . • 214 

Messenger, .. .. .. . . ,, 216 

Assent of the Governor General, • • % « 240 

Native Passenger Vessels ( Bay qf Bengal) Act. 

Communication fi om Home Department reported, .. 718 

Select Committee appointed, .. . , . . . . ib. 

Further communication from Home Department referred to Select 
Committee, •• .. . . .. .. 733 

Notices op Motion. 

Ahmcdabad Magistracy Bill. Second reading, .. .. .. 614 

Alluvial Lands ( Bengal) Bill. Amendments, 370, 371 

Cantonment Joint Magistrate’s Bill. First reading, .. . , 307 

Civil Procedure Bill. Kcpublication, . . « 508, 71 7 

Committee of whole Council, « • ...... 535 

Amendments, .. •• . 589, 613 

Confiscation of Villages &c. Bill. Susj»ensiorf of Standing Orders, CO 
Corporal Punishment Bill. Second reading and suspension of Stand- 
ing Orders, . . .. •• •• .. 9 

Delhi and Meerut Bill. Second reading and suspension of Stand- 
ing Orders, . . ... . . • • 9 

Committee of whole Council, .. .. i. 739 

Dispossession of Lands (iV. W. P.) Bill. First reading, • • .. 61 

Second reading, .. . . .. ..92 

Escaped Offenders Bill. Second reading and suspension of StandingOrders, 9 

Insolvent Debtors ( Mofussil ) Law. Adoption of Select Committee’s 
Report, . . .. •• .... 372 

Jamsetjce Jcejeobhoy’s Estate Bill, lie-committal, .. . . 565 

Light-dues {Cambay) Bill. First reading, .. .. .. 71 

Second reading, .. .. •• .. 91 

Suspension of Standing Orders, . . ib. 

Literary, Scientific, and Charitable Societies Bill. First reading, ... 716 

Merchant Seamen Bill. Committee of whole Council, .. .. 774 

Minors ( Bengal ) Bill. Committee of whole Council,.. •• 509 

Third reading, .. . . .. 774 

Oaths and Affirmations Bill. First reading, • • •• 717 

Second reading, , . , , . . .... 732 

i 



INDEX, 


824 

Notice or Motionr. Continued. 

Patents Bill. Committee of whole Council, '*7 •• 535 

filot Courts (Bengal) Bill. First reading, «• 730 

Second reading, ... . . •• •. 774 

Police {Madras Port) Bill. Second reading ••• •• • • 91 

Port-dues {A den) Bill. Tim'd reading, .. >« .. 115 

Port-dues {Cambay) Bill. Third reading, . . .. .. 91 

Port-dues {Kurrachee) Bill. Third reading, .. ... 03 

Port-dues ( Madras Presidency) Bill. Committee of whole Council, G4 
Roads {Suburbs of Calcutta and Howrah) Bill. Committee of wholo 
Council, ... •• .. ... ... ••• 51 

Ryotwar Arrears ( Madras ) Bill. Committee of whole Council, .. 754 

Small Cause Courts ( Mofimil ) Bill. Second reading, 732 

Suits and Appeals ( N . W. P.) Bill. First reading, ... ... 216 

Surat Estate Act. That Jaffur Alee Khan be informed that the Coun- 
cil see no necessity for amending ... .... 372 

Oatdb and Affirmations. O. 

Select Committee discharged, and question referred to Select Com- 
mittees on Council Civil Procedure Bills, . . ... . . 238 

Bill read 1°, . . .. .. .. .. .. 722 

Application to Home Department for papers of Act V of 1840, .. 730 

Papers regarding Act V of 1840 reported, •• .. .. 735 

Second reading postponed, after debate, for 4 months, ••• . . 741 

Bill to be published, .. .. .. .. ..749 

Motion to appoint Select Committee, negatived, .. .. 750 

Letter to be addressed to the Government of India and the Local 
Governments to procure information, . . . . ... 753 

Letter to be circulated among the Members, and to be afterwards 
submitted to the Council fur adoption, . . . . . . 754 

Letter adopted, .. .. .. .. ..774 

Petition of Mr. Maclcod Wylie to be printed, ... .. 801 

Communication from Government N. W. P. to lie upon the table, ... ib . 

Offences (Army and State). See Acts XIV and XVII of 1857 continuance Bill, 

„ Acts XIV ; X VI, and X VII of Ditto Ditto . 

Offences ( Heinous ). See Act XVI of 1857 continuance Bill. 

. „ Acts XIV, XVI, and XVII of Ditto Ditto . 

Offences. State — Act. 

Communication from Madras Government laid upon the table, .. 70 

Motion to refer communication from Bombay Government to Select 
Committee on Penal Code, withdrawn after debate, . . \ . 587 

Offences. State — Bill. {Preparations for levying tear against the State.) 

Communication from Home Department relative to the trial of the 
Zemindar of Fachete, reported, . . .. . . 210 

Read 1°, .. .. .. .. .. 241 

Read 2®, •* •• «. ... .. 259 

Standing Orders suspended, . . . . . , . . 262 

Referred to Select Committee with an instruction, •• .. ib. 

Report of Select Committee presented, ... ... .. 2G3 

Committee of whole Council, ... ... ... .» 301 

Reported, ib . 

Read 3°, .. .. .. .. ib. 

Messenger, .. .... ib. 

Assent’ of the Governor General, . . , 307 
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Offenders. Attendance of Petty ■■■■ and WitneIsfs Bill. 

Select Committee discharged, and Bill referred to Scloct Committees 
• on Criminal Procedure Bills. .. .. , . .. 733 

Offenders. See Escaped » 1 1 Bill. 

Ootacamund SoDOHDiNATE Ckiminal Court Bill. (Extension qf Act XXV qf 1855.) 

Report of Select Committee presented, ... .. ..120 

Committee of whole Council, • • .. 175 

Reported, .. •• •• .. ... tb. 

Standing Orders suspended, .. ... ib. 

Read 3°, •• ••• ... ib. 

Messenger, •• ••• ••• ... ib. 

Assent of the Governor General, ... ... ... 180 

Order. Points of. 

Competency of a Select Committee to limit the operation of a Bill as 
to time or place, .. ... ... .. 24 

Confiscation of Villages &c. Bill referred back to Select Committee 
after having been settled in Committee of wholo Council, .. 89 

Members to speak only once to the question on a motion for second 
reading, .. .. .. .. 140 

Whether a Bill, after being settled in a Committee of tho wi*)lo 
Council, can he referred back to a Select Committee, . . 255 

Azccm Jali Bahadoor's Petitions rejected, .. 258, 263 

Rujah of Burdwan not entitled to bo heard by Counsel in support of 
Stamp-duties (Bengal) Bill, .. .. ,, 374 

Communication from Indigo Planters Association rejected, 378 

Damoodur Mohapatro’s Petition praying for a construction of a Re- 
gulation rejected, *. .. .. 442 

Lunatics ( Supreme Courts) Bill referred to Select Committee from 
Committee of whole Council, .. .. .. 474 

Lunatics ( Mofussil) Bill Ditto Ditto, .. .. ., 475 

Uamchundcr Venkutcsh G 0011a’ s Petition regarding Political Pensions, 
rejected, ... .. .. .. ..476 

Report o f Select Committee on Lunatics (Supreme Courts) Bill dis- 
pensed with, .. .. .. .. 487 

Voting against a second reading, ... .. ..618 

Oaths and Affirmstions Bill, as read 1°, to be published, .. 749 

Orders. Standing . 

Suspended, .. 22, 27, 49, 52, 63, 92, 113, 145, 175, 179, 

191, 214, 255, 25G, 2C2, 334, 375, 494, 564, 583 
OuxRAir. Hon. Lieutenant General Sir J. ■ 

Oaths and Affirmations Bill, •« «. , . 727, 753 

P. 

Passenger Ships. See Native - ■■ Bill. 

Passenger Vessels. See Native (Bay of Bengal) Act . 

Patents Bill. (Exclusive Privileges to Inventors.) ♦ 

Despatch of Court of Directors reported, . • 72 

Report of Select Committee presented, . n ..177 

Read 1°, ... •« ... . . ... 182 

Read 2°, ... ... r» #, • . 190 

Referred to Select Committee, ... .. ... 191 

Petition of Mr. George Rogers referred to SekO Committee, ... 374 
Report of Select Committee presented, ... ... # ... 510 

Committee of wholo Council, u « ... .. 545 
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Patents Bill. Continued, 

Reported, ... ... •• ... 

To bo forwarded for th'e Royal sanction, ... ... 

Peacock. IIon. B. ■ — 

Art XVI of 1837 continuance Bill, .... •«.••• 

Arts XIV and XVII of 1837 continuance Bill, 

Alluvial Lands ( Ucnyal ) Bill, 125, 178, 337, 357, 363, 365, 369, 

378, 380, 396, 398, 

Articles of War (Native Army ) Bill, ... 

Carnatic Estate Bill, 120, 190, 258, 264, 302, 375, 376, 

Carnatic Family Privileges ( temporary ) Bill, • • •«.» ...... 

Civil Procedure Bill, 500, 535, 551, 554, 555, 556, 563, 585, 602, 
603, 609, 626, 630, G37, 697, 704, 706, 707, 


709, 715, 716, 729, 

Concealment of Government Property Bill, 57, 

Confiscation of Villages &c. Bill, 34, 62, 83, 84, 87, 88, 103, 

Corporal Punishment Bill, ...••• 3, 14, 16, 18, 21, 25, 

Delhi and Meerut Bill, 

Dispossession of Lands ( N. IV. P.) Bill, * •*•••• 105, 

Escaped Offenders Bill, 6, 

Governor General's Absence Bill . 


Impressment of Laborrrs &c. Bill, 28, 42, 43, 

Insolvent Debtors ( Mofussil ) 

Jamsetjeo Jeejcebhoy's Estate Bill, 495, 497, 498, 499, 5G5, 

Lunatic Asylums Bill, 490, 491, 492, 493, 

Lunatics (Mofussil) Bill, 

Lunatics (Supreme Courts) Bill, . ...... 

Merchant Seamen Bill, 


Minors ( Bengal ) Bill, 528, 529, 530, 531, 533, 537, 

543, 568, 576, 577, 

Municipal Assessment ( Bombay ) Bill, 269, 275, 28G, 289, 290, 

291, 292, 293, 

Municipal Assessment ( Scinde ) Bill, 

Oaths and Affirmations Bill, 


551 

163 

211 

203 

443 

501 

418 

?56 


731 

115 

no 

26 

1 

199 

40 

48 

233 

580 

494 

475 

471 

798 

786 

300 

51G 

751 


Offences ( Mate) Bill 241 

Patents Bill, 182, 545, 546, 547, 518, 549, 530 

Pilot Courts (Bengal) Bill, IIMM 777, 780 

Police ( Madras Port ) BUI, 100, 318, 320, 325, 328, 330 332 

Prisoners Removal Bill, .. ...... 227 


Roods (Suburbs of Calcutta and Howrah) Bill, ... 77 

Ryotwar Arrears ( M adras) Bill, ...... •••»•, 783 

Small Cause Courts ( Mofussil ) Bill, 761 

Stamp-Duties (Bengal) Bill, ...... 207, 373, 487, 508, 802 

Stamps Authentication Bill, ...... 92 

Suft and Appeals {N. W. P.) Bill,,, 247 

Surat Estate Act, ...«•• 400 

Penal Code. 

Mr. LeGeyt substituted for Sir A. Buller as a Member of the Select 

, Committee, ...... 115 

Communication from Bombay Government on the subject of rendering 
the transmission of signs from vUlage to village & penal offence, 
t referred to Select Committee, ...... 2G0 
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Pjen.il Code. Continued 


Communication from Bombay Government regarding frauds on 958 

Insurers, referred to Select Committee, 

Communication from Madras Chamber of Commerce regarding false 

weights and measures, ...... .... 616 

Communications from Bengal Government referred to Select Com- 
mittee, ...... ...... 717 


Pensions. 

Communication from Home Department reported, ..., 500 

Ditto referred to Select Committee, . . , 509 

Presentation of Select Committee’s Report postponed, ...710, 731 

Report of Select Committee presented, 735 

Ditto Ditto adopted, 788 

Petitions. 


Of Azecm Jah Bahadoor against Carnatic Estate Bill, 258, 2G3, 375 
„ Bengal Bonded Ware-house Association for a modification of 


Conservancy Act, 192 

„ Bombay Cotton Merchants, regarding Cotton Frauds Bill, 192 

„ British Indian Association against Corporal Punishment Bill, .... Cl 
„ „ „ „ regarding Dispossession of Lands (A". W. P.) 

Bill, 176 

„ „ „ „ Alluvial Lands ( Bengal ) Bill, .... 374 

,, „ „ ,, for an Act for incorporating Literary, 

Scientific, and Charitablo Societies, 418 
„ „ „ ,, regarding Minors (B cngal) Bill, 5C6 


„ Burdwan Rajah regarding Stamp-Duties (Bengal) Bill, 119, 372, 418 
„ ( West) Burdwan Zemindars regarding Ditto Ditto, 318, 614 
„ Calcutta Trade Association regarding Masters and Servants, ...» 304 

„ Carnatic Creditors regarding Carnatic Estate Bill, 234, 240 

,, Dacca Inhabitants for improving Procedure of Civil Courts, .... 239 

„ ,, ,, regarding Rents Recovery ( Bengal ) Bill, ... 240 

„ „ ,, „ Police Chowkeydars Act, 717 

„ Damoodur Mohapatro for a construction of a Regulation, ...»•• 442 
„ Mr. J. Higgins against Pilot Courts {Bengal) Bill, ...... 793 

„ Indigo Planter’s Association regarding Breaches of Indigo Con- 

...... tracts, 476 

„ .Tafur Alee Khan Bahadoor for amendment of Surat Estate Act, 304 
„ Messrs. Miller and Buchanan for amending Moulmcin Port-dues 

Act, 263 

Of Mr. Orr for postponement of Carnatic Estate Bill, ..»••• 302 

„ Peninsular and Oriental Company against Merchant Seamen Bill, 202 
„ Protestant Missionaries in favor of Rents Recovery ( Bengal ) Bill, 114 
t9 tf „ against endowment of Mosques, Hindoo 


Temples, and Colleges, 614 

99 „ „ regarding Churruck Poojah, ih. 

„ Rarnchumler Venkutesh Goona regarding Political Pensions, .... 476 

* Mr Goorge Rogers regarding Patents Bill, 374 

„ Twenty-four Pergunnahs Inhabitants regarding Minors ( Bengal ) 

Bill, 590 

„ Mr. Macleod Wylie regarding Oaths and Affirmations, , IMM 801 
Pjkttv Oftfendehs. See Offenders. 
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Pilot Courts ( Bengal ) Bill. • 

First reading postponed, ... 731 

Read 1", 736 

Read 2°, ...... • 776 

Petition of Mr. J. Higgina referred to Select Committee, 793 

Select Committee appointed, .... #t ,, # 800 

Points or Order. See Order . 

Policu Act ( Presidency Towns and Straits Settlement). 


Select Committee appointed on Madras Government's communication 


regarding jurisdiction of Commissioner in Port, .... 304 

Report of Select Committee presented, ,' MI 308 

,, ,, ,, adopted, .*• ...... • . 318 

Papers regarding exclusion of Forts from the jurisdiction of Police and 
Municipal Commissioners, reported, ...... 755 

Policu Chowkeydars. See Chowkeydars (Police) Act (Bengal). 

Police ( Madras Port ) Bill. 

Read 1°, * •*•••« ...... 72 

Read 2°, * ..«•■» •*•••• ••*. 97 

, Referred to Select Committee, ...... ...... 113 

Mr. Forbes added to Select Committee, 21G 

Communication from Madras Government referred to Select Com- 
mittee, • ••.«« .....a •••»•» IMMl 301 

Report of Select Committee presonted, •••••••..••• 304 

Committee of whole Council, ...... 318 

Reported, a 332 

Read 3°, ... 330 

Messenger, .»•••» 371 

Assent of the Governor General, ••••«• •••»•« 417 

Port-dues (Aden) Bill. 

Report of Select Committee presented, ...... •«••»••••••• 115 

Committee of whole Council, ....«• •••••• 145 

Reported, ...... ib. 

Read 3°, 174 

Messenger, .••••• >...••••••«• 175 

Assent of the Governor General, ...... 189 

Port-dues (Cambay) Bill. 

Report of Select Committee presented, «•»••• 71 

Committee of whole Council, • ■•••«• 90 

Reported, ••••«• • •••• • ib. 

Read .. 101 

Messenger, 113 

Assent of the Governor General, ...... ...... 118 

Post-dues ( Cuttack ) Bill. 

Read 3°, •••«•• ...... 8 

Mossengcr. 9 

Assent of tho Governor General, •••••» 32 

Post-dues ( Kttrrachee ) Bill. 

Committee of whole Council, ..•.•» •••••• 03 

Reported, ...... ib. 

Read 3°, .. • 69 

Messenger, «••».» ib. 

Assent of the Governor General, •••••• 11G 
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Pout-iu'es (Madras Presidency) Bill. * 

t Presentation of Report of Select Committee postponed* 57 

Report of Select Committee presented, .. .. 61 

Commltte of whole Council, .... ...... 69 

Reported, ... . .. 

Read 6°, •■•••• ••••••.. 71 

Messenger, .. 

Madras Governments communication reported, ........ lit 

Assent of the Governor General, ...... .. 116 

Port-duEs ( M out mein ) Act. 

^ Petition of Messrs. Miller and Buchanan for amendment of 

to be printed, .. ...... ...... 2C8 

Ports Regulation ( Madras Presidency ) Bill. 

Report of Select Committee presented,.. ...... 146 

Committee of w hole Council, .. .. 177 

Reported .. ...... ... ib m 

Read 3°, ........ 187 

Messenger, ...... •• 188 

Assent of the Governor General,... ...... 202 

Postponed Motions and Orders. 

First reading of Concealment of Government Property Bill, 37 

Presentation ot Report of Select Committee on Port-dues ( Madras 

Presidency ) Bill, ...... •••••• 57 

Second reading of Conti sention of Villages &c. Bill, .... 59 

Third rending of Roads {Suburbs of Calcutta and Howrah ) Bill, , , 63 

Committee of whole Council on Concealment of Government Pro- 
perty Bill, 115 

Second reading of Alluvial Lands ( Bengal ) Bill, ...... 117 

First reading of Tnnjorc Bill, ,,,,,, 177 

Committee of whole Council on Native Passenger Ships Bill, (MMI 201 
Consideration of Municipal Assessment {Bombay) Bill, ...••• 259 

Presentation of Report of Select Committco on Carnatic Estato Bill, . 259 

Ditto Ditto Lunatics ( Supreme Courts) Bill, 308 

Third reading of Carnatic Estate Bill, ...... 379 

Adoption of Select Committee's Report on Insolvent Debtors 

(Mofussil) Law, ...... 409 

Third reading of Carnatic Estate Bill, •••••■ 441 

Third reading of Alluvial Lands ( Bengal) Bill, ib. 

Committee of whole Council on Lunatic Asylums Bill, ib. 

Committee of whole Council on Lunatics {Supreme Courts) Bill, ... 442 

Committee of whole Council on Lunatic Asylums Bill, 476 

Committee of whole Council on Civil Procedure Bill, •»•••• 545, 578 

Presentation of Report of Select Committee on Pensions project, 719, 731 

First reading of Pilot Courts (Bengal) Bill, 731 

Committee of whole Council on Delhi Bill, .. 732 

Second reading of Small Cause Courts (Mofussil) Bill, 71 1 

.Second reading of Oaths and Affirmations Bill for four months, .... ib. 

Committee of whole Council on Merchant Seamens Bill, • 787 

First reading of Fraudulent Transfers and Secret Ti usts Bill, 79C, 802 
Third reading of Stamp-duties (Bengal) Bill, * * 796 



m INDEX* 


PRISONERS. Esc APS AMt> XlARBOTTErWO OF——; 

(See Escaped Offenders ?) 

Prisoners Removal Bill. 

Read 1°, 211 

Read 2° 223 

Referred to Select Committee, . 225 

Prisoners. See State — 

Procedure. Civil - * — ■■ Bill. 

Mr. Forbes added to Select Committee on Madras Bill, ...... 216 

Projects of Laws relating to Oaths and Affirmations referred to Select 

Committees ...... ...... 238 

Petition of Dacca Inhabitants referred to Select Committees, 239 

Joint Report of Select Committees presented, .... 600 

Motion for re-publication withdrawn, ...... 635 

Order of the Day for Committee of whole Council postponed, ... 545, 578 

Committee of whole Council, 551 

Adjourned, IMMt . ... 563 

Resumed, .... 581 

Adjourned, » • • •• 58G 

Resumed. •••••■ «... 590 

Adjourned, ...... 613 

Resumed, ...... 620 

Adjourned, 661 

Resumed, ...... ...... 691 

Reported, ...•■• ••*.«• ...... .«..«* ...... / 16 

Communication from Homo Department on the subject of relieving 
the Bengal Suddor Court of a large mass of its unimportant business, 

to be printed, •••••• 718 

Recommitted, ...... 727 

Reported, «... ...... ...... 729 

To bo rc-publishcd and re-considered after 2 months, tb m 

Despatches from Court of Directors regarding institution of Civil 

Suits in Courts of lowest jurisdiction, reported, .... 730 

Papers regarding Mr. Frere’a suggestions for improving the Bombay 

Courts, to be printed, •••••• 731 

Procedure. Criminal —Bill. 

Communication from Bengal Government regarding defect of Medical 
Evidence in Criminal Trials, referred to Select Committees, ■•••.« 210 

Mr. Forbes added to Select Committee on Madras Bill, 216 

Communication from Bengal Government regarding private prosecu- 
tions in cases of Forgery, referred to Select Committees, 261 

Communication from Agra Government regarding investigations by 
Police Darogahs &c. referred to Select Committees, 6G1 


Correspondence regarding Perjury and Forgery referred to Select 

Committees, •••••« 

Trials for Rape (Bengal and Madras) Bill referred to Select Com* 

roittees, ...... ...... 732 

Petty Offenders and Witnesses Bill referred to Select Committees, . . 783 

Moonsiifs and Tuhseeldars (JV. W, F.) Criminal Jurisdiction Bill 
referred to Select Committees, ...... •••••• •••»•• ib* 

Property. Concealment of Arms and other Government 

r- t ($ce Concealment qf Government Property Bill.) 
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Publication op Bills. 

Of-State Prisoners Bill, dispensed with, ... •••••# 49 

M Governor General’s Absence Bill, dispensed with . 5G 

„ Municipal Assessment (Bombay) Bill, as settled in Committee of 

whole Council, directed, 91 

„ Governor Generars Absence continuance Bill, dispensed with .... 33^ 

,, Jamsetjce Jeejccbhoy’s Estate Bill, dispensei with, ... 497 

„ Stamp-duties ( Hen gal) Bill, as settled in Committo of wholo 

Council, directed, 508 

„ Minors {Bengal) Bill, Ditto Ditto, ... ...... 588 

„ Civil Procedure Bill, Ditto Ditto, 729 

,, Oaths and Animations Bills, os read 1°, directed, ... 74 ^ 

Punjab. 


Application Supremo Government for copios of Circular Orders and 
Constructions issued in the — ■ .... 1G4 

R, 


Kate. Trials for— —Bill ( Bengal and Madras). 

Select Committee discharged, and Bill referred to Select Com- 
mittees on Criminal Procedure Bills, 732 

Re-committals. (Motions for and Reports.) 

Roads (Subutbs of Calcutta and llotcrah) Bill (under Standing Order 

No. 87), 75 

Report, ..... 78 

Confiscation of Villages &c. Bill, (with an instruction), ,.•••« 10L 

Report, ...... 112 

Municipal Assessment (Bombay) Bill, (under Standing Order No. 87), 264 

Report, ...... ...... .... 30(1 

Carnatic Estate Bill, 437 

Report, ib. 

Lunatic Asylums Bill (under Standing Order No. 87), . 507 

Report, . £Q3 

Jamsetjcc Jeejcebhoy’s Estate Bill (under Standing Order No. 86),. 679 

Report, ...... 681 

Civil Procedure Bill, (under Standing Order No. 8G), 727 

Report, ...... 729 

Ryotwar Arrears (Madras) Bill, (under Standing Order No. 87), • .781 

Report, ...... 785 

Minors ( Bengal ) Bill, (under Standing Order No. 87), . 785 

Report, 787 

Stamp-Duties ( Bengal ) Bill, (under Standing Order No. 87), .... 802 

Report, m.mi ...... 803 

Registration op Deeds and Assurances. 

Select Committee appointed, and communication from Madras Go- 
vernment referred to it, ...... 803 

Rents Recoveht ( Bengal ) Bill. 

Communication from Bengal Government referred to Select Com- 
mittee, ...... ...... CO 

Petition of Protestant Missionaries to be printed, ••• 114 

Petition of Dacca Inhabitants referred to Select Committee, 240 

Retorts. Adoption of -■■■ ■ - ■— bi Council, 

Report of Select Committee on Water* worho (Bombay) Bill, •••• 90 



INDEX. 


Reposts. Adoption op -ny Council. Continued, 

Preliminary Report of Select Committee on Alluvial Lands 

{Bengal) Bill, 1*78 

Report of Select Committee on the Polico of the Ports of the Pre- 
sidency Towns question, 318 

Report of Select Committee on Pensions project, ............ 788 

Reports by tiie Clkhk. 

Communication from Government N. W. P. with Draft Bill 

regarding restoration of possession of lands, ... 61 

Despatch from Court of Directors regarding Patent Law, .*»««• 72 

Communication from Madras Government regarding Port-dues 

{Madras Presidency) Bill, 114 

Despatch from Court of Directors refusing disallowance of Acts 

XX of 185G and VT of 1857, . . . M . 116 

Ditto regarding Marquis of Dalhousie's Portrait, ID? 

Communication from Home Dopartmcnl relative to the trial of tho 

Zemindar of Paclictc, 240 

Communication fom Straits Government regarding Malacca Lands, 2(53 
Despatch from Court of Directors reviewing the Acts of tho 

Council for 1857, 377 

Communication from Indigo Planters Association regarding Allu- 
vial Lands ( Bengal ) Bill, 37S 

Communication from Homo Department regarding Pensions, 500 

Despatch from Court of Directors regarding the affairs of the 

late Nabob of the Carnatic, 500 

Despatch from Court of Direction regarding Emigration to St. 

Vincent, ...... 510 

Communication from Madras Chamber of Commerce regarding 

false weights and measures, ... GIG 

Communication from Secretary with the Governor General regard- 
ing Delhi Territory, - GG2 


Communication from Home Department regarding evasion of 
provisions of Native Passenger Vessels ( Bag of Bengal) Act, ... 718 

Despatch from Court of Directors regarding Merchant Shipping 

Act 1854, as it affects Singapore. ib. 

Communication from Home Department on the subject of relieving 
tho Bengal S udder Court of a largo mass of unimportant business, ib. 
Despatches from Court of Directors regarding institution of 


Civil Suits in Courts of lowest jurisdiction, 730 

Communication from Homo Department regarding amendment of 

Electric Telegraphs Act, ..... 731 

Further communication from Homo Department regarding evasion 

of Native Passouger Vessels ( Bay of Bengal) Act, 733 

Papers regarding Mr. Frore’s suggestions for improving the 

Bombay Courts, ...... 734 

Papers regarding Act V of 1S40, 735 


Despatch from Secretary of State reviewing Acts I to XIX of 1858, 754 
Papers regarding exclusion of the Forts of the Presidency Towns 
and Straits Settlement from the jurisdiction of Police and 


Municipal Commissioners, 

Communication from Straits Government regarding abolition or 

limitation of Office of Coroner in that Settlement, 750 

Comrauuioation frem Government N. W. P, regarding Oaths and 
Affirmations, ...... 801 
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Ricketts. Hon. II. - 


Ahmedabad Magistracy Rill , ..... ...... Gift 

Alluvial Lands (Bengal) Bill, .... 342, 37?*. >2. 3:K\ 301, 453, 47« 

Civil Procedure Bill, .. 502, 563, 586, G3t>, 703, 704, 706, 714, 71(5 

Dispossession of Lands (A\ W. P ) Bill, 103, 11)7, 200 

Municipal Assessment ( Bombay) Bill, ...... 283 

Municipal Assessment (Scinde) Bill, «... 513 

Oaths and Affirmations Bill, ...... .... 750, 752 

Ryotwar Arrears (Madras) Bill, .... .... 771, 773, 781, 7«S3 

Small Cause Courts (Mofussil) Bill, ...... ..... 763 

Suits and Appeals (A T . \V. P.) Bill, ... 241, 247 

Roads (Suburbs of Calcutta and Howrah) Bill. 

Committee of whole Council, .. «• CO 

Reported, .. .. .. .. ib. 

Third reading postponed, •• .. .. 63 

Re-committed, .. .. ... ... 75 

Reported, .. .. .. ... 78 

Read 3°, . • •• ... .. ib* 

Messenger, .. .. . . •• 91 

Assent of the Governor General, •• • • 180 

Ryottvar Arrears (Madras) Bill. 

Read 1° ...... *. 433 

Read 2°, .. 4S0 

Referred to Seleet Committee, 481 

Communication from .Madias Government referred to Select Com- 
mittee, 481, 716 

Report of Select Committee presented, 735 

Committeo of whole Council, ...... ..... 770 

Reported ...... ...... • ••••»« 773 

Rc-comrnitted, ...... 731 

Reported, ...... ...... ...... .....••*».•• 785 

Read 3°, ... «*. 

Messenger, ...... 788 

Assent of the Governor General * ...... 801 


S. 

Sale of Lands for Arrears of Revenue ( Bengal ) Bill. 

Mr. Ricketts added to Select Committee, 773 

Scientific Societies. Sec Literary , Scientific , and Charitable Societies. 

Servants. See Masters and ■— 

Small Cause Courts (Mofussil) Bill. 

Read 1°, G62 

Second reading postponed, ...... 741 

Read 2°, 755 

Referred t o Select Committee, ••••.« 774 

Sl'AMr-DuilEs ( Bengal ) Bill. 

Petition of Rajali of Burdwau to be printed, MM ,. ...... lit) 

Read 1°, ... 207 

Read 2°, 214 

Referred t o Select Committee, ...... 215 

Petition of Zewiudars of West Burdwan referred to Select Com- 
mittee, .. ...... * «•••.• •••••• 318 
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Stamp-Duties (Bengal) Bill. Continued. 

Petition of Rajah of Burdwan praying to be heard by Counsel in 


suppoit of the Bill, presented, • 3t2 

Rajah of Burdwan to bo informed that be cannot bo heard by 

Counsel, ...... 374 

Petition of Rajah of 15 uni wan regarding the Bill referred to 

Select Committee, 418 

Report of Select Committee presented, ...... - 477 

Committee of whole Council, .««••••••••. 486 

Reported, ...... •••y 487 

To be re-publish ed, ...... ...... COS 

Petition of Zemindars of West Burdwan, to be printed, 614. 

Third reading postponed, •••»•« 706 

Re-committed, 802 

Reported, •••••> ...... •••••« 803 

Read 3°, . t b 

Messenger, 804 

Stamps Authentication Bill. 

Read 1°, 92 

Read 2®, H4 

Standing Orders suspended 145 

Referred to Select Committee, , ...... ib 

Report of Select Committee presented, 176 

Committeo of whole Council, ...... ...... lSS 

Reported, ...... ib. 

Read 3°, 190 

Messenger, ...... 201 

As'cut of the Governor General, ,,,,,, 217 

Statu -Pmisomjeks Bill. 

Read 1°, .. 32 

Standing Orders suspended, .... 40 

Read 2°, ... ib. 

Committee of whole Council,... ib. 

Reported,... •••..» • CO 

Read 3°, ...... ...... ...... * ib. 

Messenger, 

Assent of the Governor Gcr oral, «••••••••••» Cl 

Suits and Appeals ( N . W . P .) Bill. 

head 1°, 218 

Read 2°, ..it.i 244 

Referred to Select Committee, • 235 

Standing Orders suspended, .... ...... ib. 

Instruction to Select Committee, ...... •»•«•» ...... 256 

Report of Select Committee presented 307 

Committee of whole Council, 332 

Reported, 333 

Read 3°, .. ...... ...... 336 

Messenger, 371 

Assent of the Governor General, 417 

Surat Estate Bill. 

Petition of Meer Jafur Alee Khan Bahadoor for amendment of Act 
XV11I of 1848, to be printed, 303 


petitioner to bo informed that his request cannot be complied with, 400 
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Surat Estate Bill. Continued . • 

Communication from Bombay llovornmonf regarding distribution 


of the property of the late Nabjb to bo print' d ... 717 

Bill read 1°, .. 793 

Bead 2°, ...... ...... 802 

Referred to Select Committee, ...... ...... 804 


T. 

Takjore Fort Bill. 

^ First reading postponed, ...... 177 

Read 1°, ...... IS l 

Read 2°, 191 

Referred to Select Committee, .... ...... <•.. ..*••• 191 

Mr. Forbes added to Select Committee, 217 

Report of Select Committee presented, •••••• 379 

Committee of w hole Council, ...... 442 

Reported, *£• 

Bead 3°, .... 471 

Messenger, •••••• 476 

Assent of the Governor General, •••••• •••••* ...... 506 

Transportation op Convicts (Straits). 

Select Committee discharged, ...... 303 

Tciiseeldars. See Moonsffs and (N. W\ 1\J Criminal Jurisdiction Bill. 

V. 

Villages. See Confiscation o f ■ -ftc. Bill. 


W. 


Water-works (Bombay) Bill. 

Read 1°, ... •••••• 6 

Read 2°, ••••••....•• f>8 

Referred to Select C ommittce, ..«.•• ••••*• 00 

Report of Select Committee presented 70 

Ditto „ Ditto adopted, .. •••••• 90 

Witnesses. See Petty Offenders and Bill. 







